Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L.Eoa«  .A. as.  e..  '^^ 


.ii  . 


THE 


SUPEEIE  COUKT  OF  JUDICATUEE  ACTS, 


1873   &   1875. 


THE 


upreme  Court  of  3fuliicature  9ittsi 


1873  &  1875: 


WITH 


THE  RULES,  ORDERS,  AND  COSTS  THEREUNDER; 

KDITED  WITB 

COPIOUS  NOTES,  REFERENCES,  AND  A  VERY  FULL  INDEX, 

AND  FOBMINa 

^  tompUtt  ISooit  of  ^vattitt  unlrtr  t|e  atiobe  ^tt0« 


By  WILLIAM   DOWNES    GRIFFITH, 

or  THl  IKITBK  TlM^U,   BA&RISTIB-AT-LAW  ; 

Late  Her  Majesty's  Attorney-General  for  the  Colony  of  the  Cape  of  GKxxi  Hope  ; 

Author  of  ''Ghiffith'fl  Bankruptcy." 


LONDON: 

STEVENS      AND      HAYNES, 

BELL   YARD,   TEMPLE   BAR. 

1875. 


PREFACE 


On  my  return  to  practice  at  the  English  bar,  in  Novem- 
ber, 1873,  after  an  absence  of  nearly  eight  years — having 
been  appointed  in  December,  1865,  as  Attorney-General  at 
the  Cape  of  Good  Hope — I  sought  for  some  occupation  by 
which  I  could  usefully  occupy  my  time  and  attention  while 
waiting  for  the  slow  and  painful  accretion  anew  of  the 
practice  which  had  been  so  entirely  dissipated  by  my  long 
absence.  As  at  that  time  the  Supreme  Court  of  Judicature 
Act  of  1873  had  just  been  passed,  it  offered  an  immediate 
subject  such  as  I  had  been  seeking  for.  I  proceeded  to 
study  the  Act  closely,  and  soon  found  that  there  was  no 
room,  or  very  little,  for  originality  in  a  work  on  the  subject 
which  should  be  useful  to  the  body  of  practising  lawyers, 
but  that  any  book  of  such  a  character  must,  to  be  of  value, 
sink  the  original  and  endeavour  to  give,  as  concisely  as 
mig^t  conveniently  be,  but  at  the  same  time  as  fully  as  to 
be  useful,  all  the  law  as  at  present  settled  on  those  parts  of 
the  new  practice  of  which  there  are  many  identical  with  or 
very  closely  modelled  upon  the  practice  of  former  times, 
and,  what  was  perhaps  more  essential  but  at  least  equally 
important,  should  specially  note  those  points  where,  having 
up  to  the  point  pursued  a  similar  course  to  that  of  the  old 
practice,  the  new  should  suddenly  diverge  from  it,  though 
often  only  in  a  slight  degree. 

To  effect  this,  it  was  of  course  necessary  largely  to  have 
recourse  to  the  works  which  have  been  already  published, 
and  have  established  their  character,  and  I  have,  in  this 


VI  '  PREFACE. 

respect,  drawn,  I  am  free  to  confess,  very  considerably  from 
the  third  edition  of  "  Lash's  Practice,"  edited  by  Mr.  Dixon, 
and  from  the  fourth  edition  of  Mr.  Morgan's  **  Chancery 
Acts  and  Orders,"  besides  having  often  had  recourse  to  the 
last  edition  of  "Daniel's  Chancery  Practice,"  and  occa- 
sionally to  White  and  Tudor's  "  Leading  Cases  in  Equity," 
as  well  as  to  the  reported  cases  decided  since-  the  publica- 
tion of  these  works.  With  this  assistance,  I  trust  I  have 
collected  nearly  all  the  practice  which  can  be  of  assistance 
in  throMdng  light  on  what  is  to  be  the  reading  of  the  new 
law,  and  for  what  remains  untouched  by  it,  the  old  books 
will  still  be  as  useful  as  ever. 

I  have  given  great  pains  to  the  index  of  the  book,  which, 
to  any  work  of  the  kind,  is  perhaps  as  important  as  the 
book  itself,  and  by  every  means  of  cross-reference,  have 
endeavoured  to  make  it  as  great  an  assistance  to  the  prac- 
titioner as  it  can  be  made,  and  if  I  have  at  all  succeeded  in 
doing  what  I  intended,  I  have  no  doubt  of  receiving,  in- 
wardly at  least,  some  thanks  and  good  wishes  from  my 
fellows  at  the  bar. 

I  trust  they  may  be  satisfied  with  what  I  have  done, 
which  would  have  been  better  had  I  been  able  to  make  it 
so,  and  with  all  deference  to  their  better  judgments  upon 
its  merits,  I  submit  my  labours. 

WILLIAM    DOWNES    GRIFFITH. 


6,  Old  Build tngs,  Lincoln*8  Inn, 
Odober,  1875. 
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ERBATA. 


Page   19,  12ih  line  from  foot  of  page,  25  ihould  be  printed  55. 

78,  maxginftl  note,  **  councils  of  "  in  last  line  to  be  read  **  oonncil  of." 

90,  marginal  note,  "  87  **  to  be  erased  and  "  14  "  snbstitated. 

129,  Rule  2,  insert  maiynal  note,  ''Cost  of  more  prolix  forms  chargeable 
against  party  nmng  them." 

152,  marginal  note  to  Bole  7,  ''companies"  shonld  be  "corporations." 

176,  marginal  note,   9ih   line,   first  word,    "act"  should  be  printed 
"account." 

199,  fourth  Tnarginal  note,  last  linear  "non  compos"  should  be  "under 
disability." 

207,  on  last  line,  8  is  omitted  at  commencement  of  Bule. 

226,  two  first  lines  of  marginal  note  should  read  "If  accepted  in  Batisfaction 
of  entire,"  &c. 

229,  2nd  marginal  note,  first  word,  should  be  printed  "Court,"  instead  of 
"It." 

265,  cases  at  foot  (/),  line  3,  "  North  v.  ffaher"  should  be  read  "  NoHh 
T.  Huber" 


304,  marginal  note,  third  line  of  fourth  note,  erase  word  "  Judge. 
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SUPEEME  COUET  OF  JUDICATUEE 

ACT,  1873. 


36  &  37  Vict.  Cap.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court,  ami  for 
other  purposes  relating  to  the  better  Administration  of 
Justice  in  England ;  and  to  authorise  the  transfer  to 
the  Appellate  Division  of  such  Supreme  CouH  of  the 
Jurisdiction  of  tfte  Judicial  Committee  of  Her 
Majesty's  Privy  Council,  [pth  August,  1873.] 

Whereas  it  is  expedient  to  constitute  a  Supreme  Court, 
and  to  make  provision  for  the  better  administration  of  justice 
in  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the 
law  relating  to  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  the  "  Supreme     §§1,  2 
Court  of  Judicature  Act,  1873."  Short  title 

Commence- 

2.  This  Act,  except  any  provision  thereof  which  is  declared  ™eJit  o^  Act. 
to  take  eflfect  on  the  passing  of  this  Act,  shall  commence  and  z^iet,  c.  83, 
come  into  operation  on  the  second  day  of  November  1874.      «•  i- 
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SirPKtME  COXJBT  OF  JUDICATURE  ACT,   1873. 

§3. 


PART   I. 

Coiistitufion  and  Judges  of  Supreme  Court, 

Union  of  exist-      3.  From  and  after  the  time  appointed  for  the  commence- 
ing  Conrts  into  ^j^nt  of  this  Act,  the  Several  Courts  herein-after  mentioned, 

one  Supreme  . 

Court  (that  is  to  say,)  The  High  Court  of  Chanceiy  of  England,  the 

PardyrepeaUd  Qq^^  of  Queen's  Bench,  the  Court  of  Common  Pleas  at 
c.  77,  8.  33,  Westminster,  the  Court  of  Exchequer,  the  High  Court  of 
and  ScJua.  2.  Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce  and 
Matrimonial  Causes,  and  the  London  Court  of  Bankruptcy, 
shall  be  united  and  consolidated  together,  and  shall  consti- 
tute, under  and  subject  to  the  provisions  of  this  Act,  one 
Supreme  Court  of  Judicature  in  England. 

CotmtyPala-         Nothing  in  the  Act  contained  seems  in  anyTi-ise  to  affect  the 
tine  Court-  of   original  jurisdiction  of  the  county  palatine  courts  of  equity,  though 
^"^ted**^*       there  are  some  sections  hereafter  to  be  mentioned,  viz.,  34,  78,  99, 
which  make  some  provisions  directly  or  indirectly  as  to  the  Courts 
of  Common  Law  of  the  counties  palatine  of  Lancaster  and  Durham. 
As  to  appellate  jurisdiction  of  county  palatine  of  Lancaster   in 
County  Courts  equity,  see  a  18.     The  inferior  courts,  e.g.,  the  County  Courts  and 
scarcely  dealt    others,  whose  jurisdiction  is  limited  in  degree  or  amount,  are  un- 
^   '  touched  save  by  a  few  sections  comprised  in  Part  6  of  the  Act,  by 

which  certain  changes  are  made  as  to  the  mode  in  which  the  law 
is  to  be  administered,  or  rather  as  to  the  law  which  is  in  future  to 
As  to  Court  of  be  administered  in  them.   There  was  by  the  original  form  of  the  Act 
Bankruptcy,      of  1 873  a  strong  probability  that  a  difficulty  as  to  the  administmtion 
of  Bankruptcy  in  future  would  arise,  as  the  enactments  for  the  dis- 
posal of  this  part  of  the  judicial  work  of  the  country  were  very  meagre 
and  not  plainly  directory,  c.^.,  the  general  jurisdiction  of  the  London 
Court  of  Bankruptcy,  which  by  the  interpretation  clause,  sect.  100, 
includes  the  Chief  Judge  in  Bankruptcy,  was  by  sect.  24  transferred 
to  the  Exchequer  division,  but  nothing  was  said  as  to  how  the 
jurisdiction  now  exercised  by  a  single  judge  was  henceforth  to  be 
administered  by  the  division  in  question.     This  difficulty  is  happily 
removed  by  the  repeal  of  this  part  of  the  Act  of  1873  by  the  9th 
Change  less      section  of  the  Act  of  1875.     The  change  made  by  the  3rd  section, 
than  at  first     now  under  comment,  seems  at  first  sight  very  large,  as  if  all  the 
Bight  seems      judicial  system  of  the  country  were  to  be  consolidated  into  one 
Court  with,  as  might  be  supposed,  one  practice  and  one  procedure, 
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which,  though  in  the  eyes  of  some  it  would  seem  very  desirable,  §  3* 
and  though  in  some  respects  it  would  appear  to  every  one  to  be 
advantageous,  would  we  think  be  pregnant  with  much  more  mischief 
than  benefit;  but  when  closely  examined  we  shall  find  that  nothing 
in  reality  is  done  at  which  any  such  alarm  need  be  felt ;  we  shall 
find  that  the  old  Courts  in  fact  will  exist  as  they  do  now,  though 
their  names  are  changed,  and  that  though,  in  some  respects,  chiefly 
formal,  their  practice  will  be  varied  and  assimilated,  still  that  in 
the  main  the  practice  itself,  though  in  all  somewhat  altered,  will 
remain  very  like  what  it  has  been,  and  certainly  will  not  in  equity 
administration  be  the  same  as  in  the  administration  of  common 
law;  or  rather,  perhaps,  the  distinction  will  in  propriety  cease  to  be 
that  between  equity  and  common  law  and  become  more  naturally 
the  distinction  between  procedure  for  administration  and  account, 
and  procedure  for  the  decision  of  conflicts  between  adverse  litigants, 
the  latter,  being  chiefly  entertained  by  those  divisions  of  the  new 
Court  which  represent  the  old  Courts  of  Common  Law,  and  the 
former,  by  the  Chancery  division.  This,  however,  being  the  leading 
distinction  which  will  continue  to  exist,  we  presume,  though  little 
is  said  in  the  Act  on  the  matter,  that  the  machinery  of  each  division 
will  be  still  maintained  as  the  machinery  of  the  present  existing 
Courts ;  and  it  is  manifestly  absurd  to  suppose  that  Courts  will  be 
really  the  same,  or  very  similar,  in  their  procedure,  whose  machinery 
IS  so  distinct  as  those  of  the  present  Courts  of  Law  and  Courts  of 
Equity.  Under  these  circumstances  we  cannot  help  feeling  it 
would  have  been  a  mistake  that  the  Bankruptcy  procedure,  which 
is  emphatically  a  procedure  for  administration,  should  have  been 
given  to  the  Exchequer  division  and  not  to  the  Chancery  division ; 
and  we  think  the  change  made  by  the  Act  of  1875  is  in  this  respect 
beneficial,  though  it  would  perhaps  have  been  better  to  have  made 
a  Judge  in  the  Chancery  division  Chief  Judge.  In  fact  the  Lords 
had  originally  determined  to  give  this  jurisdiction  to  the  Chancery 
division,  and  had  with  this  view  added  to  the  division,  another 
Judge,  but  the  Commons  in  a  fit  of  economy  changed  the  arrange- 
ment, saved  the  extra  Judge,  and  introduced  the  anomaly  which 
found  its  place  in  the  Act  of  1873  as  passed,  which  has  only  been 
in  part  remedied  by  the  Act  of  1875.  The  distinction  of  the  Courts 
at  present  in  existence,  notwithstanding  all  the  apparent  consolida- 
tion and  assimilation  introduced,  is  in  reality  preserved,  even  in 
matters  where  there  does  not  seem  to  be  any  very  strong  reason  for 
its  preservation,  as  will  be  seen  in  sect.  34,  where  all  the  old  exclusive 
jurisdictions  of  each  of  the  Courts  which,  though  founded  in  the 
history  of  the  Courts  to  which  such  jurisdiction  was  attached,  and 
so,  interesting  as  matters  of  archajology,  so  to  speak,  had  in  many 
cases  lost  all  further  reason  for  existence,  have  in  each  case  been  speci- 
ally preserved  by  the  statute  to  the  separate  divisions  of  the  Court. 

B  2 


4  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

§§  4,  6.        4.  The  said  Supreme  Court  shall  consist  of  two  permanent 
Divifiion  of       Divisions,  one  of  which,  under  the  name  of  "  Her  Majesty's 
Supreme  Court  High  Court  of  Justice,"  shall  have  and  exercise  original  juris- 
oririnal^a   Miction,  with  such  appellate  jurisdiction  from  inferior  Courts 
Court  of  appel-  as  is  herein-after  mentioned,  and  the  other  of  which,  under 
tion.^        *^"     *^®  name  of  "  Her  Majesty's  Court  of  Appeal,"  shall  liave 
and  exercise  appellate  jurisdiction,  with  such  original  juris- 
diction as  herein-after  mentioned  as  may  be  incident  to  the 
determination  of  any  appeal. 

Rules  as  to  With  reference  to  the  matter  of  this  section,  we  may  remark 

new  trials  and  that  some  important  amendments  in  the  general  law  of  new  trials 
appea  ^^^  appeals  are  established  by  the  Rules  of  Court  provided  as  a 

schedule  to  the  Act  of  1875,  which  will  hereafter  come  under  com 
ment.     Rules  numbered  0,  39  R.  3,  and  0.  58, 

Constitution  of      5.  Her  Majesty's  High  Court  of  Justice  shall  be  consti- 
High  Court  of  tuted  as  follows:— The  first  Judges  thereof  shall  be  the  Lord 

Justice.  " 

Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  the  several  Vice-Chan- 
cellors  of  the  High  Court  of  Chancery,  the  Judge  of  the 
Court  of  Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  the  several  Puisne  Justices  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas  respectively,  the  several 
Junior  Barons  of  the  Court  of  Exchequer,  and  the  Judge  of 
the  High  Court  of  Admiralty,  except  such,  if  any,  of  the 
aforesaid  Judges  as  shall  be  appointed  ordinary  Judges  of 
the  Court  of  Appeal. 

Subject  to  the  provisions  herein-after  contained,  whenever 
the  office  of  a  Judge  of  the  said  High  Court  shall  become 
vacant,  a  new  Judge  may  be  appointed  thereto  by  Her  Majesty, 
by  Letters  Patent.  All  persons  to  be  liereafter  appointed 
to  fill  the  places  of  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron,  and  their  successors  respec- 
tively, shall  continue  to  be  appointed  to  the  same  respective 
offices,  with  the  same  precedence,  and  by  the  same  respective 
titles,  and  in  the  same  manner,  respectively,  as  heretofore^ 
Every  Judge  who  shall  be  appointed  to  fill  the  place  of  any- 
other  Judge  of  the  said  High  Court  of  Justice  shall  be 
styled  in  his  appointment  "Judge  of  Her  Majesty's  High 
Court   of   Justice,"   and   shall   be   appointed   in  the   same 
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manner  in  which  the  Puisne  Justices  and  Junior  Barons  of       §  6. 


the  Superior  Courts  of  Common  Law  have  been  heretofore 

appointed  :  Provided  always,  that  if  at  the  commencement 

of  this  Act  the  number  of  Puisne  Justices  and  Junior  Barons 

who   shall   become   Judges   of  the   said  High  Court  shall  RtpeaUd  and 

exceed  twelve  in   the  whole,  no   new  Judge   of  the   said  g^  y^^  ^  yy 

High  Court  shall   be  appointed  in  the  place  of  any  such «.  8. 

Puisne  Justice  or  Junior  Baron  who  shall  die  or  resign  while 

such  whole  number  shall  exceed  twelve,  it  being  intended 

that  the  permanent  number  of  Judges  of  the  said  High 

Court  shall  not  exceed  twenty-one. 

All  the  Judges  of  the  said  Court  shall  have  in  all  respects, 
save  as  in  this  Act  is  otherwise  expressly  provided,  equal 
power,  authority,  and  jurisdiction  ;  and  shall  be  addressed 
in  the  manner  which  is  now  customary  in  addressing  the 
Judges  of  the  Superior  Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being 
shall  be  President  of  the  said  High  Court  of  Justice  in  the 
absence  of  the  Lord  Chancellor. 

There  is  a  strange  omission  in  this  clause,  considering  what  it 
contains.  It  enacts  that  the  Jlrst  Judges  of  the  Court  shall  be 
the  Lord  Chancellor,  the  Lord  Chief  Justice,  dec. ;  it  then  goes  on 
to  provide  that,  subject  to  the  provisions  thereinafter  contained, 
whenever  the  office  of  a  Judge  of  the  said  High  Court  shall  become 
vacant,  a  new  Judge  may  be  appointed  thereto  by  Her  Majesty  by 
letters  patent.  It  then  goes  on  to  provide  for  future  appointments 
to  the  offices  of  Lord  Chief  Justice,  Master  of  the  Rolls,  Lord  Chief 
Justice  of  the  Common  Pleas,  and  Lord  Chief  Baron,  and  preser- 
vation of  the  precedence  and  dignity  of  these  offices,  and  then 
proceeds  : — "  Every  Judge  who  shall  be  appointed  to  fill  the  place 
of  any  other  Judge  of  the  said  High  Court  of  Justice  shall  be  styled 
in  his  appointment  Judge  of  Her  Majesty's  High  Court  of  Justice, 
and  shall  be  appointed  in  the  same  manner  in  which  the  puisne 
Judges  and  junior  Barons  of  the  Superior  Courts  of  Common  Law 
have  been  heretofore  appointed."  No  word  is  inserted  as  to  the 
appointment  of  the  Lord  Chancellor,  and  he  is  not  named  as  a 
Judge  of  the  Coiui;,  except  as  one  of  the  first  Judges  of  it.  It 
is  not  intended  that  he  should  come  within  the  clause  providing 
for  the  appointment  of  any  Judge  other  than  the  four  excepted 
ones,  and  this  is  actually  declared  in  sect  3  of  the  Act  of  1875, 
but  no  words  are  even  there  added  declaring  that  he  shall  in  future 
be  a  Judge  of  the  High  Court.  The  result  would  therefore  seem 
to  follow  that  he  is  for  the  future  to  be  excluded  from  the  High 
Court,  and  to  officiate  only  in  the  Court  of  Appeal  after  the  present 
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§  6*  Chancellor's  retirement  from  office,  though  the  entire  bearing  of 
the  rest  of  the  Act  seems  to  rebut  this  conclusion.  The  section  is 
amended  by  the  3rd  section  of  the  Act  of  1875,  repealing  the  limi- 
tation made  in  the  number  of  the  Judges,  and  enacting  that  the 
provisions  as  to  the  appointment  and  style  of  the  Judges  shall  not 
apply  to  the  Lord  Chancellor,  thus  implying,  as  it  seems,  that 
future  Chancellors  shall  continue  Judges  of  the  High  Court  not- 
withstanding the  omission  of  words  providing  for  their  appointment 
as  such.  The  last  clause  of  the  section  itself,  which  provides  for 
the  presidency  of  the  Court  being  vested  in  the  Lord  Chief  Justice 
in  the  absence  of  the  Lord  Chancellor,  seems  also  to  intend  that 
the  Chancellor  shall,  in  ordinary  cases,  be  president  of  the  Court 

Constitution  of      6.  Her  Majesty's  Court  of  Appeal  should  be  constituted 

Ai«^^  as  follows  : — There  shall  be  five  ex  oflScio  Judges  thereof, 

Repealed  ZB  <k  ^^^  ^^so  SO  many  Ordinary  Judges  (not  exceeding  nine  at 

^^<*r*^w'  ^^'  ^^y  ^^^  time)    as    Her   Majesty  shall   from   time  to  time 

Sched.  2.         appoint.     The  ex  officio  Judges  shall  be  the  Lord  Chancellor, 

the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 

the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 

Chief  Baron  of  the  Exchequer.     The  first  ordinary  Judges  of 

the  said  Court  shall  be  the  existing  Lords  Justices  of  Appeal 

in  Chancery,  the  existing  salaried  Judges  of  the  Judicial 

Committee  of  Her  Majesty's  Privy  Council,  appointed  under 

the  "Judicial  Committee  Act,  1871,'*  and  such  three  other 

persons  as   Her   Majesty  may  be   pleased   to   appoint   by 

Letters  Patent ;    such   appointment   may  be   made   either 

within  one  month  before   or   at   any  time   after  the   day 

appointed  for  the  commencement  of  this  Act,  but  if  made 

before  shall  take  effect  at  the  commencement  of  this  Act. 

Besides  the  said  ex  officio  Judges  and  ordinaiy  Judges,  it 
shall  be  lawful  for  Her  Majesty  (if  she  shall  think  fit),  from 
time  to  time  to  appoint,  under  Her  Royal  Sign  Manual,  as 
additional  Judges  of  the  Court  of  Appeal,  any  pei-sons  who, 
having  held  in  England  the  office  of  a  Judge  of  the  Superior 
Courts  of  Westminster  hereby  united  and  consolidated,  or  of 
Her  Majesty's  Supreme  Court  hereby  constituted,  or  in 
Scotland  the  office  of  Lord  Justice  General  or  Lord  Justice 
Clerk,  or  in  Ireland  the  office  of  Lord  Chancellor  or  Lord 
Justice  of  Appeal,  or  in  India  the  office  of  Chief  Justice  of 
the  High  Court  of  Judicature  at  Fort  William  in  Bengal,  or 
Madras,  or  Bombay,  shall  respectively  signify  in  writing* 
jtheir  willingness  to  serve  as  such  additional  Judges  in  the 
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Court  of  Appeal.    No  such  additional  Judge  shall  be  deemed       8  o* 
to  have   uudcrtaken  the   duty  of  sitting  in  the  Court  of 
Appeal  when  prevented  from  so  doing  by  attendance  in  the 
House  of  Lords,  or  on  the  discharge  of  any  other  public  duty, 
or  by  any  other  reasonable  impediment. 

The  ordinary  and  additional  Judges  of  the  Court  of 
Appeal  shall  be  styled  Lords  Justices  of  Appeal.  All  the 
Judges  of  the  said  .Court  shall  have,  in  all  respects,  save  as 
in  this  Act  is  otherwise  expressly  mentioned,  equal  power, 
authority,  and  jurisdiction. 

Whenever  the  oflSce  of  an  ordinary  Judge  of  the  Court  of 
Appeal  becomes  vacant,  a  new  Judge  may  be  appointed 
thereto  by  Her  Majesty  by  Letters  Patent. 

The  Lord  Chancellor  for  the  time  being  shall  be  President 
of  the  Court  of  Appeal. 

Section  6  is  now  repealed  (Act  of  1875,  sect.  33,  and  schedule 
2) ;  and  sect.  4  of  that  Act  seems  intended  to  be  in  substitution  fur 
it  until  change  be  made.  It  is  as  follows  : — Her  Majesty's  Court  Constitution  of 
of  Appeal  in  this  Act,  and  in  the  principal  Act  referred  to  as  the  7^^^ 
Court  of  Appeal,  shall  be  constituted  as  follows  :  There  shall  bo 
five  ex  ofiEicio  Judges  thereof,  and  also  so  many  ordinary  Judges, 
not  exceeding  three  at  any  one  time,  as  Her  Majesty  shall  from  time 
to  time  appoint.  The  ex  officio  Judges  shall  be  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  England,  the  Master  of  the  Ilolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer.  The  first  ordinary  Judges  of  the  said 
Court  shall  be  the  present  Lords  Justices  of  Appeal  in  Chancery, 
and  such  one  other  person  as  Her  Majesty  may  be  pleased 
to  appoint  by  Letters  Patent.  Such  appointment  may  bo  made 
either  before  or  after  the  commencement  of  this  Act ;  but  if  made 
before,  shall  take  eifect  at  the  commencement  of  the  Act.  The 
ordinary  Judges  of  the  Court  of  Appeal  shall  be  styled  Lords 
Justices  of  Appeal.  The  Lord  Chancellor  may  by  writing  addressed 
to  the  President  of  any  one  or  more  of  the  following  divisions  of 
the  High  Court  of  Justice,  that  is  to  say,  the  Queen's  Bench  Divi- 
sion, the  Common  Pleas  Division,  the  Exchequer  Division,  and  the 
Probate,  Divorce,  and  Admiralty  Division,  request  the  attendance 
at  any  time,  except  during  the  times  of  the  spring  or  summer  cir- 
cuits, of  an  additional  Judge  from  such  division  or  divisions  (not 
being  ex-officio  Judge  or  Judges  of  the  Court  of  Appeal)  at  the 
sittings  of  the  Court  of  Appeal,  and  a  judge,  to  be  selected  by  the 
division  from  which  his  attendance  is  requested,  shall  attend  ac- 
cordingly. Every  additional  judge,  during  the  time  that  he  attends 
the  sittings  of  Her  Majesty's  Court  of  Appeal,  shall  have  all  the 
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§§  7 — 9.  jurisdictiou  and  ix)wers  of  a  judge  of  the  said  Court  of  Appeal,  but 
he  shall  not  otherwise  be  deemed  to  be  a  judge  of  the  said  Court 
or  to  have  ceased  to  be  a  judge  of  the  division  of  the  High  Court 
of  Justice  to  which  he  belongs. 

Section  54  of  the  principal  Act  is  hereby  repealed,  and  instead 
thereof  the  following  enactment  shall  take  effect  :  No  judge  of  the 
said  Court  of  Appeal  shall  sit  aa  a  judge  on  the  hearing  of  an 
appeal  from  any  judgment  or  order  made  by  himself,  or  made  by  any 
Divisional  Court  of  the  High  Court  of  which  he  was  and  is  a  member. 

Whenever  the  office  of  an  ordinary  Judge  of  the  Court  of  Appeal 
becomes  vacant,  a  new  Judge  may  be  appointed  thereto  by  Her 
Majesty  by  Letters  Patent. 


Vacancies  by 
resignation  of 
Judges  and 
effect  of 
yacancies 
generally. 


7.  The  oflBce  of  any  Judge  of  the  said  High  Court  of 
Justice,  or  of  the  said  Court  of  Appeal,  may  be  vacated  by 
resignation  in  writing,  under  his  hand,  addressed  to  the 
Lord  Chancellor,  without  any  deed  of  surrender ;  and  the 
office  of  any  Judge  of  the  said  High  Court  shall  be  vacated 
by  his  being  appointed  a  Judge  of  the  said  Court  of  Appeal. 
The  said  Courts  respectively  shall  be  deemed  to  be  duly 
constituted  during  and  notwithstanding  any  vacancy  in  the 
office  of  any  Judge  of  either  of  such  Courts. 


H^^d^*^°^*  8.  Any  barrister  of  not  less  than  ten  years  standing  shall 
Not  required  to  ^c  qualified  to  be  appointed  a  Judge  of  the  said  High  Court 
be  Serjeants-  of  Justice  ;  and  any  person  who  if  this  Act  had  not  passed 
would  have  been  quaUfied  by  law  to  be  appointed  a  Lord 
Justice  of  the  Court  of  Appeal  in  Chancery,  or  has  been  a 
Judge  of  the  High  Court  of  Justice  of  not  less  than  one 
year's  standing,  shall  be  qualified  to  be  appointed  an  ordi- 
nary Judge  of  the  said  Court  of  Appeal :  Provided,  that  no 
person  appointed  a  Judge  of  either  of  the  said  Courts  shall 
henceforth  be  required  to  take,  or  to  have  taken,  the  degree 
of  Serjeant-at-Law. 

As  to  abolition      The  necessity  of  the  qualification  of  serjeancy  ia  abolished,  and 

^f  ^Ser^^t's^"'^  *'^^®  ^®  ^^  doubt  an  improvement ;  but  some  duties  are,  as  we 

degree  for        believe,   by  old  Acts  of  Parliament  made   exercisable   only  by 

ndgO'  Judges  of  the  degree  of  the  coif,  and  a  power  ought  to  be  given  by 

this  Act  that  all  such  duties  may  be  exercised  by  Judges  of  the 

High  Coiut,  though  not  of  the  degree  of  the  coif. 

Tenure  of  office      9.  All  the  Judges  of  the  High  Court  of  Justice,  and  of  the 

of  Judges,  and  Court  of  Appeal  respectively,  shall  hold  their  offices  for  life, 

ot  to    subject  to  a  power  of  removal  by  Her  Majesty,  on  an  address 
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presented  to  her  Majesty  by  both   Houses   of  Parliament.    §§  9,  10. 
No  judge  of  either 'of  the  said  Courts  shall  be  capable  of^j^""^^^"^ 
being  elected  to  or  of  sitting  in  the  House  of  Commons,  of  Commons. 
Every  Judge  of  either  of  the  said  Courts  (other  than  the  Rfp^ahd  38  it- 
Lord  Chancellor)  when  he  enters   on  the  execution  of  his ,.  33* VnS     ' 
office,  shall  take,  in  the  presence  of  the  Lord  Chancellor,  the  ^^<^'  2. 
oath  of  allegiance,  and  judicial  oath  as  defined  by  the  Pro- 
missory Oaths  Act,  18G8.     The  oaths  to  be  taken  by  the 
Lord  Chancellor  shall  be  the  same  as  heretofore. 

This  section  is  repealed  by  the  Act  of  1875,  sect.  33,  and 
Schedule  2,  and  sect.  5  seems  to  have  been  substituted  for  it, 
which  is  as  follows  : — "  All  the  Judges  of  the  High  Court  of  ClauH  of  Act 
Justice  and  of  the  Court  of  Appeal  respectively,  with  the  exception  ^1}^J^  '^' 
of  the  Lord  Chancellor,  shall  hold  their  offices  as  such  Judges 
respectively  during  good  behaviour,  subject  to  a  power  of  removal 
by  Her  Majesty,  on  an  address  presented  to  Her  Majesty  by  both 
Houses  of  Parliament.  No  Judge  of  either  of  the  said  Courts 
shall  be  capable  of  being  elected  to  or  of  sitting  in  the  House  of 
Commons.  Every  Judge  of  either  of  the  said  Courts  (other  than 
the  Lord  Chancellor)  when  he  enters  on  the  execution  of  his  office, 
shall  take,  in  the  presence  of  the  Lord  Chancellor,  the  Oath  of 
Allegiance,  and  Judicial  Oath  as  defined  in  the  Promissory  Oaths 
Act,  1868.  The  Oaths  to  be  taken  by  the  Lord  Chancellor  shall 
be  the  same  as  heretofore."  The  form,  it  will  be  seen,  is  precisely 
the  same  as  that  of  the  repealed  section,  save  that  the  words 
"  with  the  exception  of  the  Lord  Chancellor,"  in  the  beginning 
part  of  the  section,  seem  originally  to  have  been  omitted  by 
oversight  which  are  replaced  in  the  new  section.  It  leaves  the 
condition  of  most  of  the  Judges  as  it  has  been  hitherto,  but  alters 
that  of  the  Master  of  the  Rolls,  who  up  to  the  date  of  the  Act  has 
been  ehgible  to  and  competent  to  sit  in  the  House  of  Commons, 
though  of  late  he  has  seldom  done  so. 

10.  The  ex  officio  Judges  of  the  Court  of  Appeal  shall  Freeedenoe  of 
i-ank  in  the  Supreme  Court  in  the  order  of  their  present  J*^^*, 
respective  official  precedence.     The  other  Judges  (whether  89  Viet,  e,  77, 
ordinary  or  additional)  of  the  Court  of  Appeal  shall  rank  iii^J?7**2|*' 
the  Supreme  Court,  if  Peers  or  Privy  Councillors,  in  the  order 
of  their  respective  precedence ;  and  the  rest  of  the  Judges 
of  the  Court  of  Appeal  shall  rank  according  to  the  priority 
of  their  respective  appointments  to  be  Judges  thereof. 

The  Judges  of  the  High  Court  of  Justice,  who  are  not  also 
Judges  of  the  Court  of  Appeal,  shall  rank  next  after  the 
Judges  of  the    Court   of  Appeal,   and   among  themselves 
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§§  10, 11.  (subject  to  the  provisions  herein-after  contained  as  to  existing 
Judges)  according  to  the  priority  of  their  respective  appoint- 
ments. 


Clause  of  Act 
0/1875  tub- 
atUuUd. 


This  section  also  is  repealed  (Act  of  1875,  s.  33,  and  Sched.  2) ; 
and  sect.  6  of  the  Act  of  1875  seems  substituted  for  it.  It  is  as 
follows  : — "  The  Lord  Chancellor  shall  be  president  of  the  Court  of 
Appeal ;  the  other  ex  officio  Judges  of  the  Court  of  Appeal  shall 
rank  in  the  order  of  their  present  respective  official  precedence. 
The  ordinary  Judges  of  the  Court  of  Appeal,  if  not  entitled  to 
precedence  as  Peers  or  Privy  Councillors,  shall  rank  according  to 
the  priority  of  their  respective  appointments  as  such  Judges. 

The  Judges  of  the  High  Court  of  Justice  who  are  not  also  Judges 
of  the  Court  of  Appeal,  shall  rank  next  after  the  Judges  of  the 
Court  of  Appeal,  and  among  themselves  (subject  to  the  provisions 
of  the  principal  Act  contained  as  to  existing  Judges),  according  to 
the  priority  of  their  respective  appointments. 

Saving  of  rights      H.  Every  existing  Judge,  who  is  by  this  Act  made   a 

of'esisti^  ^^  Judge  of  the  High  Court  of  Justice  or  an  ordinary  Judge  of 

Judges.  the  Court  of  Appeal,  shall,  as  to  tenure  of  oflSce,  rank,  title. 

Amended  38  <fe  galaxy,  pension,  patronage,  and  powei*s  of  appointment  or 

«.  8.     '        '  dismissal,  and  all  other  privileges  and  disqualifications,  remain 

in  the  same  condition  as  if  this  Act  had  not  passed;  and, 

subject  to  the  change  eflfected  in  their  jurisdiction  and  duties 

by  or  in  pursuance  of  the  provisions  of  this  Act,  each  of  the 

said  existing  Judges  shall  be  capable  of  performing  and  liable 

to  perform  all  duties  which  he  would  have  been  capable  of 

performing  or  liable  to  perform  in  pursuance  of  any  Act  of 

Parliament,  law,  or  custom  if  this  Act  had  not  passed.     No 

Judge   appointed  before  the  passing  of  this  Act  shall  be 

required  to  Act  under  any  Commission  of  Assize,  Nisi  Prius, 

Oyer  and  Terminer,  or  Gaol  Delivery,  unless  he  was  so  liable 

by  usage  or  custom  at  the  commencement  of  this  Act. 

Service  as  a  Judge  in  the  High  Court  of  Justice,  or  in  the 
Court  of  Appeal,  shall,  in  the  case  of  an  existing  Judge,  for 
the  purpose  of  determining  the  length  of  service  entitling 
such  Judge  to  a  pension  on  his  retirement,  be  deemed  to  be 
a  continuation  of  his  service  in  the  Court  of  which  he  is  a 
Judge  at  the  time  of  the  commencement  of  this  Act. 


Admiralty 
Judges  and 
Registrar. 


This  section  is  amended  by  sect.  8  of  the  Act  of  1875,  which 
recites  verbatim  the  first  clause  of  the  section  and  then  proceeds : — 
"  And  whereas  the  Judge  of  the  High  Court  of  Admiralty  is  by 
the  principal  Act  appointed  a  Judge  of  the  High  Court  of  Justice  : 
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and  whereas  such  judge  is,  as  to  salary  and  pension,  inferior  §  ^*- 
in  position  to  the  other  puisne  judges  of  the  Superior  Courts  of 
Common  Law,  but  holds  certain  ecclesiastical  and  other  offices  in 
addition  to  the  office  of  judge  of  the  High  Court  of  Admiralty: 
and  whereas  it  is  expedient  that  such  judge,  if  he  be  willing 
to  relinquish  such  other  offices,  should  be  placed  in  the  same 
position  as  to  rank,  salary,  and  pension  as  the  other  puisne  Judges 
of  the  Superior  Courts  of  Common  Law  :  Be  it  enacted  that  if  the 
existing  Judge  of  the  High  Court  of  Admiralty  under  his  hand 
signifies  to  the  Lord  Chancellor  in  writing,  before  the  commence- 
ment of  the  principal  Act,  that  he  is  willing  to  relinquish  such 
other  offices  as  aforesaid,  and  does,  before  the  commencement  of 
the  principal  Act  resign  all  other  offices  of  emolument  held  by 
him  except  the  office  of  Judge  of  the  High  Court  of  Admiralty, 
he  shall,  from  and  after  the  commencement  of  the  principal 
Act,  be  entitled  to  the  same  rank,  salary,  and  pension  as  if  he 
had  been  appointed  a  Judge  of  the  High  Court  of  Justice  im- 
mediately on  the  commencement  of  the  principal  Act,  with  this 
addition,  that,  in  reckoning  service  for  the  purposes  of  his  pension, 
his  service  as  a  Judge  of  the  High  Court  of  Admii-alty  shall  be 
reckoned  in  the  same  manner  as  if  the  High  Court  of  Justice  had 
been  established  at  the  time  of  his  accepting  the  office  of  Judge  of 
the  High  Court  of  Admiralty,  and  he  had  continued  from  such 
time  to  be  a  Judge  of  the  said  High  Court  of  Justice.  The  present 
holder  of  the  office  of  Registrar  of  Her  Majesty  in  Ecclesiastical 
and  Admiralty  causes,  shall,  as  respects  any  appeals  in  which  he 
would  otherwise  be  concerned  coming  within  the  cognizance  of  the 
Court  of  Appeal,  be  deemed  to  be  an  officer  attached  to  the  Supreme 
Court ;  and  the  office,  so  far  as  respects  the  duties  in  relation  to 
such  appeals  as  aforesaid,  shall  be  deemed  to  be  a  separate  office 
within  the  meaning  of  sect.  77  of  the  principal  Act,  and  may  be 
dealt  with  accordingly.  He  shall  be  entitled,  in  so  far  as  he  sus- 
tains any  loss  of  emoluments  by  or  in  consequence  of  the  principal 
Act  or  this  Act,  to  prefer  a  claim  to  the  Treasury  in  the  same 
manner  as  an  officer  paid  out  of  fees  whose  emoluments  are  affected 
by  the  passing  of  the  principal  Act  is  entitled  to  do  imder  sect.  80 
of  the  principal  Act. 

Subject  as  aforesaid,  the  person  who  is  at  the  time  of  the  passing 
of  this  Act  Registrar  of  Her  Majesty  in  Ecclesiastical  and  Admi- 
ralty Causes  shall,  notwithstanding  anything  in  the  principal  Act 
or  this  Act,  have  the  same  rank  and  hold  his  office  upon  the  same 
tenure  and  upon  the  same  terms  and  conditions  as  heretofore ;  but 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  made  upon 
the  recommendation  of  the  Lord  Chancellor,  with  the  concurrence 
of  the  Treasury,  to  make,  notwithstanding  anything  contained  in 
any  Act  of  Parhament,  such  arrangements  with  respect  to  the 
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§  12.       duties  of  the  said  last  mentioned  office,  either  by  abolition  thereof 

or  otherwise,  as  to  Her  Majesty  may  seem  expedient :  Provided 

that  such  Order  shall  not  take  effect  during  the  continuance  in 
such  office  of  the  said  person  so  being  registrar  at  the  time  of  the 
passing  of  this  Act,  without  his  assent. 

Every  Judge  of  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  said  High  Court  of  Justice  appointed  after  the  passing  of  this 
Act  shall,  so  far  as  the  state  of  business  in  the  said  division  will 
admit,  share  with  the  judges  mentioned  in  sect.  37  of  the  principal 
Act  the  duty  of  holding  sittings  for  trials  by  jury  in  London  and 
Middlesex,  and  sittings  under  commissions  of  assize,  oyer  and 
terminer,  and  gaol  delivery." 

This  amended  section  applies  specifically  to  the  Judge  of  the  High 
Court  of  Admiralty  in  respect  of  his  pension,  the  rule  generally 
applicable  by  the  latter  clause  of  the  original  section  applies  to  the 
Judges  of  the  new  Courts,  who  w^ere  at  its  commencement  existing 
Judges,  and  is  intended  to  assimilate  generally  the  position  of  the 
Judge  of  the  High  Court  of  Admiralty  to  that  of  the  other  Judges. 

It  is  obvious  that  sect.  6  of  the  Act  of  1875  has  also  a  slight  bearing 
on  the  enactment  of  this  section,  sinoe  the  Lord  Chancellor  is  an 
existing  Judge  made  by  the  Act  of  1873  a  Judge  of  the  High  Court 
of  Justice,  and  special  provisions  are  by  sect.  6  of  Act  of  1875  made 
with  regard  to  his  rank,  and  by  other  sections  as  to  his  privileges, 
but  this  criticism  seems  more  merely  verbal  than  substantial 

Provisions  for  12.  If,  in  any  case  not  expressly  provided  for  by  this  Act, 
dutiesof  Judges  *  liability  to  any  duty,  or  any  authority  or  power,  not 
of  the  former  incident  to  the  administration  of  justice  in  any  Court,  whose 
jurisdiction  is  transferred  by  this  Act  to  the  High  Court  of 
Justice,  shall  have  been  imposed  or  conferred  by  any  statute, 
law,  or  custom  upon  the  Judges  or  any  Judge  of  any  of  such 
Courts,  save  .as  herein-after  mentioned,  every  Judge  of  the 
said  High  Court  shall  be  capable  of  performing  and  exer- 
cising, and  shall  be  liable  to  perform  and  empowered  to 
exercise  every  such  duty,  authority,  and  power,  in  the  same 
manner  as  if  this  Act  had  not  passed,  and  as  if  he  had  been 
duly  appointed  the  successor  of  a  Judge  liable  to  such  duty, 
or  possessing  such  authority  or  power,  before  the  passing  of 
this  Act.  Ajiy  such  duty,  authority,  or  power,  imposed  or 
conferred  by  any  statute,  law,  or  custom,  in  any  such  case  as 
aforesaid,  upon  the  Lord  Chancellor,  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  or  the  Lord  Chief  Baron,  shall  continue 
to  be  performed  and  exercised  by  them  respectively,  and  by 
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their  respective  successors,  in  the  same  mannei'  as  if  this  Act  §§  12 — 14, 
had  not  passed. 

The  like  policy  of  assimilating  'in  every  respect  the  duties  and  ^imiJ*t»o»i 
offices  of  all  the  ordinary  Judges  of  the  High  Court  is  still  further  judges, 
carried  out  in  this,  by  extending  to  every  Judge  of  the  High  Court 
of  Justice  the  liability  and  authority  to  perform  every  office  not 
incident  to  the  administration  of  justice  which  any  individual  Judge 
of  any  of  the  existing  Courts  was  liable  to  perform,  except  the 
duties  of  the  Lord  Chancellor,  Lord  Chief  Justice,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  or  the 
Chief  Baron,  which  it  still  continues  to  the  holders  of  these  specific 
offices  only. 

13.  Subject  to  the  provisions  in  this  Act  contained  with  f^tureJudges. 
respect  to  existing  Judges,  there  shall  be  paid  the  following  ParUy  repealed 
salaries,   which   shall    in    each    case    include    any  pension  ^® i^  ^^  J'*^*- 
granted  in  respect  of  any  public  office  previously  filled  by  and  Sched.  '2. 
him,  to  which  the  Judge  may  be  entitled  ;  See  aUo  same 

To  the  Lord  Chancellor,  the  sums  hitherto  payable  to  him;      '  *' 

To  the  Lord  Chief  Justice  of  England,  the  Master  of  the 

Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 

the  Lord  Chief  Baron  of   the   Exchequer,   the   same 

annual  sums  which  the  holders  of  those   offices   now 

respectively  receive ; 

To  each  of  the  ordinary  Judges  of  the  Court  of  Appeal ;  and. 

To  each  of  the  other  Judges  of  the  High  Court  of  Justice, 

the  sum  of  five  thousand  pounds  a  year. 
No  salary  shall  be  payable  to  any  additional  Judge  of  the 
Court  of  Appeal  appointed  under  this  Act ;  but  nothing  in 
this  Act  shall  in  any  way  prejudice  the  right  of  any  such 
additional  Judge  to  any  pension  to  which  he  may  be  by  law 
entitled. 

The  portion  of  this  clause  referring  to  the  additional  Judges  of 
the  Court  of  Appeal  is  repealed  by  sect.  33  of  the  Act  of  1875  and 
Schedule  2. 

14.  Her  Majesty  may,  by  Letters  Patent,  grant  to  any  Retiring  pen- 
Judge  of  the  High  Court  of  Justice,  or  to  any  ordinary  Judge  y^^  ^^  ^f^^^X 
of  the  Court  of  Appeal  who  has  served  for  fifteen  years  as  a  Courtof  Justice 
Judge  in  such  Coui-ts,  or  either  of  them,  or  who  is  disabled  *^^  ordinwy 

-I  •/>•!•  1  r  t»     1       ^      '      Judges  of  Court 

by  pennanent  mtirraity  from  the  perfoiinance  of  the  duties  of  Appeal. 
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§§  14, 16.  of  his  office,  a  pension,  by  way  of  annuity,  to  bo  continued 
during  his  life : 

In  the  case  of  the  Lord  Cliief  Justice  of  England,  the 
•  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 
chequer, the  same  amount  of  pension  which  at  present 
might  under  the  same  circumstances  be  granted  to  the 
holder  of  the  same  office : 
In  the  case  of  any  ordinary  Judge  of  the  Court  of  Appeal 
or  any  other  Judge  of  the  High  Court  of  Justice,  the 
same  amount  of  pension  which  at  present  might  under 
the  same  circumstances  be  granted  to  a  Puisne  Justice 
of  the  Court  of  Queen's  Bench. 

Salaries  and  15.  Subject  to  the  provisions  in  this  Act  contained  with 

pcMiona  how  respect  to  existing  Judges,  the  salaries,  allowances,  and 
pensions  payable  to  the  Judges  of  the  High  Court  of  Justice, 
and  the  ordinary  Judges  of  the  Court  of  Appeal  respectively, 
shall  be  charged  on  and  paid  out  of  the  Consolidated  Fund 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  the 
growing  produce  thereof:  such  salaries  and  pensions  shall 
grow  due  from  day  to  day,  but  shall  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  administrators,  on 
the  usual  quarterly  days  of  payment,  or  at  such  other 
periods  in  every  year  as  the  Treasury  may  from  time  to  time 
determine. 


15 
§16. 


PAET  II. 

Jurisdiction  and  Law. 

16.  The  High  Court  of  Justice  shall  be  a  Superior  Court  Jurisdiction  of 
of  Record,  and,  subject  as  in  this  Act  mentioned,  there  shall  ^tioc^     ° 
be  transferred  to  and  vested  in  the  said  High  Court  of  Justice  Parayrtpealtd 
the  jurisdiction  which,  at  the  commencement  of  this  Act,  ^^/^  ^^  ^<*- 
was  vested  in,  or  capable  of  being  exercised  by,  all  or  any  of  and  Scied,  2. 
the  Courts  following ;  (that  is  to  say,) 

(1.)  The  High  Court  of  Chancery,  as  a  Common  Law 
Court  as  well  as  a  Court  of  Equity,  including  the 
juiisdiction  of  the  Master  of  the  Bolls,  as  a  Judge 
or  Master  of  the  Court  of  Chancery,  and  any  juris- 
diction exercised  by  him  in  relation  to  the  Court  of 
Chancery  as  a  Common  Law  Court ; 
(2.)  The  Court  of  Queen's  Bench ; 
(3).  The  Court  of  Common  Pleas  at  Westminster ; 
(4.)  The  Court  of  Exchequer,  as  a  Court  of  Bevenue,  as 

well  as  a  Common  Law  Court ; 
(5.)  The  High  Court  of  Admiralty ; 
(6.)  The  Court  of  Probate  ; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes ; 
(8.)  The  London  Court  of  Bankruptcy ; 
(9.)  The  Court  of  Common  Pleas  at  Lancaster; 
(10.)  The  Court  of  Pleas  at  Durham  ; 
(11.)  The  Courts  created  by  Commissions  of  Assize,  of  Oyer 
and  Terminer,  and  of  Qaol  Delivery,  or  any  of  such 
Commissions : 
The  jurisdiction  by  this  Act  transferred  to  the  High  Court 
of  Justice  shall  include  (subject  to  the  exceptions  herein- 
after contained)  the  jurisdiction  which,  at  the  commencement 
of  this  Act,  was  vested  in,  or  capable  of  being  exercised  by, 
^1  or  any  one  or  more  of  the  Judges  of  the  said  Courts^ 
respectively,  sitting  in  Court  or  Chambers,  or  elsewhere, 
when  acting  as  Judges  or  a  Judge,  in  pursuance  of  any 
statute,  law,  or  custom,  and  all  powers  given  to  any  such 
Coiut,  or  to  any  such  Judges  or  Judge,  by  any  statute ;  and 
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§§  16, 17.  also  all  ministerial  powers,  duties,  and  authorities,  incident 

to  any  and  eveiy  part  of  the  jurisdictions  so  transferred. 
Common  Law        By  this  section  it  seems  intended  to  pass  in  the  very  bi*oade8t 
^^  S^tfn      ^ords  all  the  jurisdiction  of  all  the  Courts  mentioned,  whether 
tianafeired  to   equitable  or  at  common  law.     The  common  law  jurisdiction  of 
new  Courts,      the  Court  of  Chancery,  though  more  ancient  than  its  equity  juris- 
diction, is  almost  foigotten  now  in  this  much  greater  importance 
Common  Law    q£  the  equity  jurisdiction,  but  is  still  of  some  importance  chiefly 
Court  of ^^^'^  ^    ^  ^^^  jurisdiction,  to  hold  plea  upon  scire  facias,  to  repeal  the 
Chancery.         Queen's  Letters  Patent  when  made  against  law,  or  obtained  on  false 
suggestions,  as  to  which  see  note  to  next  section.     It  has  also  a 
jurisdiction  at  Common  Law  to  hold  plea  of  petitions,  monstrans  de 
droit,  traverses  of  office,  &c.,  when  the  Crown  has  been  advised  to 
do  any  act,  or  is  put  in  possession  of  any  lands  or  goods  against 
the  rights  of  a  subject.     It  also  may  hold  plea  of  all  personal 
actions  where  any  officer  or  servant  of  the  Court  itself  is  party 
concerned,  and  of  tithes  of  forest  land  granted  by  the  Crown  and 
claimed  by  a  stranger  against  the  Crown's  grantee  and  of  execu- 
tions of  statutes  or  recognizances  in  nature  thereof  by  stat.  23 
H.  8,  c.  6,  though  where  a  cause  came  to  issue  of  &ct  in  a 
common  law  cause,  the  Chancellor  was  unable  to  try  it,  not 
having  originally  power  to  summon  a  jury,  but  had  to  seek  the 
assistance  of  the  Queen's  Bench^  and  even,  it  seems,  on  an  issue  of 
law  when  judgment  was  given,  was  liable  to  be  overruled  on  writ 
of  error  to  the  Queen's  Bench  (a). 

The  8th  subsection  of  this  section  is  repealed  by  Act  of  1875, 
sect.  33  and  schedule  2,  and  sect.  9  of  Act  of  1875  is  now  enacted  in 
Clause  of  Act  lieu  of  it,  which  is  as  follows  : — ^The  London  Court  of  Bankruptcy 
of  l%75  sub'  ghall  not  be  united  or  consolidated  with  the  Supreme  Court  of 
Judicature,  and  the  jurisdiction  of  that  Court  shall  not  be  ti*ans- 
ferred  under  the  principal  Act  to  the  High  Court  of  Justice,  but 
shall  continue  the  same  in  all  respects  as  if  such  transfer  had  not 
been  made  by  the  principal  Acl^  and  the  principal  Act  shall  be 
construed  as  if  such  union,  consolidation,  and  transfer  had  not 
been  made.  Provided  that — 1.  The  office  of  Chief  Judge  in  Bank- 
ruptcy shall  from  time  to  time  be  filled  by  such  one  of  the  Judges 
of  the  High  Court  of  Justice  appointed  since  the  passing  of  the 
Bankruptcy  Act,  1869,  or  with  his  consent  of  such  one  of  the 
Judges  appointed  prior  to  the  passing  of  the  last-mentioned  Act  as 
may  be  appointed  by  the  Lord  Chancellor  to  that  office ;  and  2. 
The  appeal  from  the  London  Court  of  Bankruptcy  shall  lie  to  the 
Court  of  Appeal  in  accordance  with  the  principal  Act. 

JurisdictioB  17.  There  shall  not  be  transferred  to  or  vested  in  the  said 

not  transferred  High  Court  of  Justice,  by  virtue  of  this  Act, — 

to  High  Court. 

(a)  BUckBtone's  CommentarieB,  2l8t  Ed.  yili.  p.  47-48. 
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(1.)  Any  appellate  jurisdiction  of  the  Court  of  Appejil  in       g  17. 

Chancery,  or  of  the  same  Court  sitting  as  a  Court 

of  Appeal  in  Bankruptcy  : 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chancery 
of  the  County  Palatine  of  Lancaster : 

(3.)  Any  jurisdiction  usually  vested  in  the  Lord  Chancellor 
or  in  the  Lords  Justices  of  Appeal  in  Chancery,  or 
either  of  them,  in  relation  to  the  custody  of  the 
persons  and  estates  of  idiots,  lunatics,  and  persons 
of  unsound  mind : 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 
relation  to  grants  of  Letters  Patent,  or  the  issue  of 
commissions  or  other  writings,  to  be  passed  under 
the  Great  Seal  of  the  United  Kingdom  : 

(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor  in 
right  of  or  on  behalf  of  Her  Majesty  as  visitor  of 
any  College,  or  of  any  charitable  or  other  founda- 
tion: 

(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in  relation 
to  records  in  London  or  elsewhere  in  England. 

By  this  section  it  will  be  seen  that  the  most  important  branch  Scire  facias  to 
of  the  existing  Common  Law  jurisdiction  of  the  Lord  Chancellor,  JS?retoin^ 
viz.,  the  holding  plea  by  scire  facias  to  repeal  a  patent,  is  not  by  Lord 
passed  to  the  High  Court.     It  is  to  be  supposed  that  this  will  be  Chancellor, 
retained  as  a  personal  jurisdiction  of  the  LDrd  Chancellor,  as  it  is 
not  given  to  the  High  Court,  and  of  course  not  to  the  Court  of 
Appeal.     The  jurisdiction  as  to  the  custody  of  the  persons  or^^^^^cHon 
estate  of  idiots,  lunatics,  and  persons  of  unsound  mind,  is  also  ^   ^"^^' 
saved  from  transfer  to  the  High  Court,  and  this,  which  seems  to 
have  been  left  uuprovided  for  or  not  sufficiently  provided  for  by  the 
Act  of  1873,  is  now  dealt  with  by  sect.  7  of  the  Act  of  1875,  which 
provides  as  follows :  Any  jmisdiction  usually  vested  in  the  Lords 
Justices  of  Appeal  in  Chancery,  or  either  of  them,  in  relation  to 
the  persons  and  estates  of  idiots,  lunatics,  and  persons  of  unsound 
mind,  shall  be  exercised  by  such  Judge  or  Judges  of  the  High 
Court  of  Justice  or  Court  of  Appeal  as  may  be  intrusted  by  the 
sign  manual  of  Her  Majesty  or  Her  successors  with  the  care  and 
commitment  of  the  custody  of  such  persons  and  estates ;  and  all 
enactments  referring  to  the  Lords  Justices  as  so  intrusted  shall  be 
construed  as  if  such  Judge  or  Judges  so  intrusted  had  been 
named  therein  instead  of  such  Lords  Justices.     Provided  that 
each  of  the  persons  who  may  at  the  commencement  of  this 
principal  Act  be  Lords  Justices  of  Appeal  in  Chancery  shall, 
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§§  18,  19.  during  such  time  as  he  continues  to  be  a  judge  of  the  Court  of 
Appeal,  and  is  intrusted  as  aforesaid,  retain  the  jurisdiction  vested 
in  him  in  relation  to  such  persons  and  estates  as  aforesaid. 


Jurisdiction 
transferred  to 
Coartof 
Appeal. 


18.  The  Court  of  Appeal  established  by  this  Act  shall  be 
a  Superior  Court  of  Record,  and  there  shall  be  transferred  to 
and  vested  in  such  Court  all  jurisdiction  and  powers  of  the 
Courts  following ;  (that  is  to  say,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord  Chancellor 
and  of  the  Court  of  Appeal  in  Chanceiy,  in  the 
exercise  of  his  and  its  appellate  jurisdiction,  and  of 
the  same  Court  as  a  Court  of  Appeal  in  Bankruptcy : 

(2.)  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in 
Chancery  of  the  county  palatine  of  Lancaster,  and 
all  jurisdiction  and  powers  of  the  Chancellor  of  the 
duchy  and  county  palatine  of  Lancaster  when  sitting 
alone  or  apart  from  the  Lords  Justices  of  Appeal 
in  Chancery  as  a  Judge  of  re-hearing  or  appeal 
from  decrees  or  orders  of  the  Court  of  Chancery  of 
the  county  palatine  of  Lancaster : 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the  Lord 
Warden  of  the  Stannaries  assisted  by  his  assessors,  in- 
cluding all  jurisdiction  and  powers  of  the  said  Lord 
Warden  when  sitting  in  his  capacity  of  Judge : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Exchequer 
Chamber : 

(5.)  All  jurisdiction  vested  in  or  capable  of  being  exercised 
by  Her  Majesty  in  Council,  or  the  Judicial  Com- 
mittee of  Uer  Majesty's  Privy  Council,  upon  appeal 
from  any  judgment  or  order  of  the  High  Court  of 
Admiralty,  or  from  any  order  in  lunacy  made  by 
the  Lord  Chancellor,  or  any  other  person  having 
jurisdiction  in  lunacy. 


Appeal!  from 
High  Court. 


19.  The  said  Court  of  Appeal  shall  have  jurisdiction  and 
power  to  hear  and  determine  Appeals  from  any  judgment  or 
order,  save  as  herein-after  mentioned,  of  Her  Majesty's  High 
Court  of  Justice,  or  of  any  Judges  or  Judge  thereof,  subject 
to  the  provisions  of  this  Act,  and  to  such  Rules  and  Orders 
of  Court  for  regulating  the  terms  and  conditions  on  which 
such  Appeals  shall  be  allowed,  as  may  be  made  pursuant  to 
this  Act. 
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For  all  the  purposes  of  and  incidental  to  the  hearing  and  f  §  19,  20. 
determination  of  any  Appeal  within  its  jurisdiction,  and  the 
amendment,  execution,  and  enforcement  of  any  judgment  or 
order  made  on  any  such  Appeal,  and  for  the  purpose  of 
every  other  authority  expressly  given  to  the  Court  of  Appeal 
by  this  Act,  the  said  Court  of  Appeal  shall  have  all  the 
power,  authority,  and  jurisdiction  by  this  Act  vested  in  the 
High  Court  of  Justice. 

This  section  will,  it  may  be  expected,  be  repealed  by  the  Act 
which  is  to  provide  an  Imperial  Court  of  Appeal,  and  which  is 
obviously  anticipated  by  the  matter  of  sect.  2  of  Act  of  1875. 

20.  No  error  or  appeal  shall  be  brought  from  any  judg- No  appeal  from 
ment  or  order  of  the  High  Court  of  Justice,  or  of  the  Court  ^'^^^^'^  ^^. 

-    .  1  i.  -    J  1  ,  Courtof Appeal 

of  Appeal,  nor  from  any  judgment  or  order,  subsequent  totoHooaeof 
the  commencement  of  this  Act,  of  the  Court  of  Chancery  of  J^J^^al  Co 
the  county  palatine  of  Lancaster,  to  the  House  of  Lords  or  mlttee. 
to  the  Judicial  Committee  of  Her  Majesty's  Privy  Council ;  Poa'poned  in 
but  nothing  in  this  Act  shall  prejudice  any  right  existing  at  ^p.,  i876,  hy 
the  commencement  of  this  Act  to  prosecute  any  pending  ^8  «fc  39  Vwt, 
writ  of  error  or  appeal,  or  to  bring  error  or  appeal  to  the  '     *  *    * 
House  of  Lords  or  to  Her  Majesty  in  Council,  or  to  the 
Judicial  Committee  of  the  Pxivy  Council,  from  any  prior 
judgment  or  order  of  any  Court  whose  jurisdiction  is  hereby 
transferred  to  the  High  Court  of  Justice  or  to  the  Court  of 
Appeal 

This  section  is  in  anticipation  of  the  new  Act  postponed  until  it  ProTiaion  of 
is  supposed  that  new  Act  is  to  come  into  operation  by  sect.  2  of  Act  of  1875  as 
Act  of  1875,  tLe.,  untU  Ist  Nov.  1876  ;  and  in  the  meantime  it  is  Ho^^L^. 
thereby  provided  that  until  ''the  said  sections,"  that  is  tliis  section 
and  21  and  "26  of  this  Act,  *'come  into  operation,  an  appeal  may 
be  brought  to  the  House  of  Lords  from  any  judgment  or  order  of 
the  Ck>urt  of  Appeal  hereinafter  mentioned "  (that  is  to  say,  the 
Court  of  Appeal  provided  by  that  Act  to  which  the  section  under 
comment  is  to  apply)  '^  in  any  case  in  which  any  appeal  or  error 
might  now  be  brought  to  the  House  of  Lords  or  to  Her  Majesty  iu 
Council  from  a  similar  judgment,  decree,  or  order  of  any  court 
or  judge  whose  jurisdiction  is  by  the  principal  Act  transferred  to 
the  High  Court  of  Justice  or  the  Court  of  Appeal''  It  may  be 
here  remarked  that  some  appeals  are  by  this  clause  removed  from 
the  Privy  Council  to  the  House  of  Lords.  See  also  sect.  18  of  this 
Act,  subsection  £f. 

c  2 
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§  21.  21.  It  shall  be  lawful  for  Her  Majesty,  if  she  shall  thiak 

Power  to  fit,  at  any  time  hereafter  by  Order  in  Council  to  direct  that 

tranrfer  juris-  Q\i  Appeals  and  Petitions  whatsoever  to  Her  Majesty  in 
Judicial  Com-  Council  which  according  to  the  laws  now  in  force  ought  to 
^^^y^  be  heard  by  or  before  the  Judicial  Committee  of  Her 
CouncU.  Majesty's  Privy  Council,  shall,  from  and  after  a  time  to  be 

Pottponed  in  fixed  by  such  Order,  be  referred  for  hearing  to  and  be  heard 
^I!!w76,  hy  by  Her  Majesty's  Court  of  Appeal ;  and  from  and  after  the 
38  <fe  89  Viet,  time  fixed  by  such  Order,  all  such  Appeals  and  Petitions 
'  '  shall  be  referred  for  hearing  to  and  be  heard  by  the  said 
Court  of  Appeal  accordingly,  and  shall  not  be  heard  by  the 
said  Judicial  Committee  ;  and  for  all  the  purposes  of  and 
incidental  to  the  hearing  of  such  Appeals  or  Petitions,  and 
the  reports  to  be  made  to  Her  Majesty  thereon,  and  all 
Orders  thereon  to  be  afterwards  made  by  Her  Majesty  in 
Council,  and  also  for  all  purposes  of  and  incidental  to  the 
enforcement  of  any  such  Orders  as  may  be  made  by  the  said 
Court  of  Appeal  or  by  Her  Majesty,  pursuant  to  this  section 
(but  not  for  any  other  pui-pose),  all  the  power,  authority, 
and  jurisdiction  now  by  law  vested  in  the  said  Judicial  Com- 
mittee shall  be  transferred  to  and  vested  in  the  said  Court  of 
Appeal. 
Courtof  Appeal  The  Court  of  Appeal,  when  hearing  any  appeals  in  Eccle- 
Sl^^rtf^  siastical  Causes  which  may  be  referred  to  it  in  manner 
aforesaid,  shall  be  constituted  of  such  and  so  many  of  the 
Judges  thereof,  and  shall  be  assisted  by  such  assessors  being 
Archbishops  or  Bishops  of  the  Church  of  England,  as  Her 
Majesty,  by  any  General  Rules  made  with  the  advice  of  the 
Judges  of  the  said  Court,  or  any  five  of  them  (of  whom  the 
Lord  Chancellor  shall  be  one),  and  of  the  Archbishops  and 
Bishops  who  are  members  of  Her  Majesty's  Privy  Council,  or 
any  two  of  them  (and  which  General  Rules  shall  be  made  by 
Order  in  Council),  may  think  fit  to  direct :  Provided  that 
such  rules  shall  be  laid  before  each  House  of  Parliament 
within  forty  days  of  the  making  of  the  same,  if  Parliament 
be  then  sitting,  or  if  not,  then  within  forty  days  of  the  com- 
mencement of  the  then  next  ensuing  session ;  and  if  an 
address  is  presented  to  her  Majesty  by  either  House  of 
Parliament  within  the  next  subsequent  forty  days  on  which 
the  said  House  shall  have  sat,  praying  that  any  such  rules 
may  be  annulled.  Her  Majesty  may  thereupon  by  Order  in 
Council  annul  the  same;  and  the  rules  so  annulled  shall 
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thenceforth  become  void  and  of  no  effect,  but  without  preju-  f§  21,  22. 
dice  to  the  validity  of  any  proceedings  which  may  in  the 
meantime  have  been  taken  under  the  same. 

This  section  is  also  postponed  by  sect.  2  of  the  Act  of  187o. 

This  section,  it  will  be  seen,  provides  for  the  ultimate  absolute 
abolition  of  the  Judicial  Committee,  and  the  new  Court  of  Appeal 
is  intended  to  become  the  final  court  for  colonial  as  for  all  other 
appeals ;  but  while  the  Act  provides  this,  it  in  fact  also  provides  a  New  Court 
new  description  of  court  for  ecclesiastical  appeals,  into  which  it  cre**«^  for 
introduces  archbishops  and  bishops  in  the  shape  of  assessors,  and  appeals, 
this,  while  pretending  to  assimilate  all  courts,  seems  a  strange 
way  of  doing  it 

22.  From  and  after  the  commencement  of  this  Act  theTnmsferof 
several  jurisdictions  which  by  this  Act  are  transferred  to  ^^^  ^^^' 
and  vested  in  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  shall  cease  to  be  exercised, 
except  by  the  said  High  Court  of  Justice  and  the  said  Court 
of  Appeal  respectively,  as  provided  by  this  Act ;  and  no 
further  or  other  appointment  of  any  Judge  to  any  Court 
whose  jurisdiction  is  so  transferred  shall  be  made  except  as 
provided  by  this  Act :  Provided,  that  in  all  causes,  matters, 
and  proceedings  whatsoever  which  shall  have  been  fully 
heard,  and  in  which  judgment  shall  not  have  been  given,  or 
having  been  given  shall  not  have  been  signed,  drawn  up, 
passed,  entered,  or  otherwise  perfected  at  the  time  appointed 
for  the  commencement  of  this  Act,  such  judgment,  decree, 
rule,  or  order  may  be  given  or  made,  signed,  drawn  up, 
passed,  entered,  or  perfected  respectively,  after  the  com- 
mencement of  this  Act,  in  the  name  of  the  same  Court,  and 
by  the  same  judges  and  officers,  and  generally  in  the  same 
manner,  in  all  respects  as  if  this  Act  had  not  passed ;  and 
the  same  shall  take  effect,  to  all  intents  and  purposes,  as  if 
the  same  bad  been  duly  perfected  before  the  commencement 
of  this  Act;  and  every  judgment,  decree,  rule,  or  order  of 
any  Court  whose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court  of  Justice  or  the  said  Court  of  Appeal, 
which  shall  have  been  duly  perfected  at  any  time  before  the 
commencement  of  this  Act,  may  be  executed  and  enforced, 
and,  if  necessary,  amended  or  discharged  by  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal  respectively, 
in  the  same  manner  as  if  it  had  been  a  judgment,  decreei 
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§§  22,  23«  1-ule,  or  order  of  the  said  High  Court  or  of  the  said  Court  of 
Appeal ;  and  all  causes,  matters,  and  proceedings  whatsoever, 
whether  Civil  or  Criminal,  which  shall  be  pending  in  any  of 
the  Courts  whose  jurisdiction  is  so  transferred  as  aforesaid  at 
the  commencement  of  this  Act,  shall  be  continued  and  con- 
cluded, as  follows  (that  is  to  say),  in  the  case  of  proceedings 
in  Error  or  on  Appeal,  or  of  proceedings  before  the  Court  of 
Appeal  in  Chancery,  in  and  before  Her  Majesty's  Court  of 
Appeal ;  and,  as  to  all  other  proceedings,  in  and  before  Her 
Majesty's  High  Court  of  Justice.  The  said  Courts  respec- 
tively shall  have  the  same  jurisdiction  in  relation  to  all  such 
causes,  matters,  and  proceedings  as  if  the  same  had  been 
commenced  in  the  said  High  Court  of  Justice,  and  continued 
therein  (or  in  the  said  Court  of  Appeal,  as  the  case  may  be) 
down  to  the  point  at  which  the  transfer  takes  place  ;  and,  so 
far  as  relates  to  the  form  and  manner  of  procedure,  such 
causes,  matters,-  and  proceedings,  or  any  of  them,  may  be 
continued  and  concluded,  in  and  before  the  said  Courts 
respectively,  either  in  the  same  or  the  like  manner  as  they 
would  have  been  continued  and  concluded  in  the  respective 
Courts  from  which  they  shall  have  been  transferred  as  afore- 
said, or  according  to  the  ordinary  course  of  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal  respectively 
(so  far  as  the  same  may  be  applicable  thereto),  as  the  said 
Courts  respectively  may  think  fit  to  direct. 

Rales  as  to  23.  The  jurisdiction  by  this  Act  transferred  to  the  said 

^^icticm.  ^^S^  Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively shall  be  exercised  (so  far  as  regards  procedure  and 
practice)  in  the  manner  provided  by  this  Act,  or  by  such 
Rules  and  Orders  of  Court  as  may  be  made  pursuant  to  this 
Act ;  and  where  no  special  provision  is  contained  in  this  Act 
or  in  any  such  Rules  or  Orders  of  Court  with  reference 
thereto,  it  shall  be  exercised  as  nearly  as  may  be  in  the  same 
manner  as  the  same  might  have  been  exercised  by  the  respec- 
tive Courts  from  which  such  jurisdiction  shall  have  been 
transferred,  or  by  any  of  such  Courts. 

This  section,  in  fact,  provides  for  the  retainer  of  the  old  practice 
so  far  as  it  is  not  expressly  changed  by  the  rules  passed  under  this 
Act,  and  when  taken  with  the  section  which  defines  the  jurisdiction 
of  the  different  divisions  will  soon,  when  considered,  dissolve  any 
fears  of  everything  being  reduced  to  an  uniform  system. 
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24.  In  every  civil  cause  or  matter  commenced  in  the  High      §  24. 
Court  of  Justice  law  and  equity  shall  be  administered  by  the  Law  and  equity 
High  Court  of  Justice  and  the  Court  of  Appeal  respectively  *<>  ^  ^^' 
according  to  the  Rules  following :  Sd^iitered. 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  plaintiffs  and 
any  equitable  estate  or  right,  or  to  relief  upon  any  P^*^*^J?^®"*® 
equitable  ground  against  any  deed,  instrument,  or  eqnitable 
contract,  or  against  any  right,  title,  or  claim  what-  8^^^*- 
soever  asserted  by  any  defendant  or  respondent  in 
such  cause  or  matter,  or  to  any  relief  founded  upon 
a  legal  right,  which  heretofore  could  only  have  been 
given  by  a  Court  of  Equity,  the  said  Courts  respec- 
tively, and  every  Judge  thereof,  shall  give  to  such 
plaintiff  or  petitioner  such  and  the  same  relief  as 
ought  to  have  been  given  by  the  Court  of  Chancery 
in  a  suit  or  proceeding  for  the  same  or  the  like 
purpose  properly  instituted  before  the  passing  of 
this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any  equitable  Defendants  to 
estate  or  right,   or  to  relief  upon  any  equitable  ^f^'e^^ 
ground  against  any  deed,  instrument,  or  contract,  equitable 
or  against  any  right,  title  or  claim  asserted  by  any  ^'''"'^' 
plaintiff  or  petitioner  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
the  said    Courts    respectively,  and   every  Judge 
thereof,  shall  give  to  every  equitable  estate,  right, 
or  ground  of  relief  so  claimed,  and  to  every  equit- 
able defence  so  alleged,  such  and  the  same  effect, 
by  way  of  defence  against  the  claim  of  such  plaintiff 
or  petitioner,  as  the  Court  of  Chancery  ought  to 
have  given  if  the  same  or  the  like  matters  had  been 
relied  on  by  way  of  defence  in  any  suit  or  proceed- 
ing instituted  in  that  Court  for  the  same  or  the  like 
purpose  before  the  passing  of  this  Act. 
(3.)    The    said    Courts    respectively,    and    every    Judge  Defendants  to 
thereof,  shall  also  have  power  to  grant  to  any^*^°^,?*l 

,  same  relief  on 

defendant  in  respect  of  any  equitable  estate  or  equal  or  equit- 
right,  or  other  matter  of  equity,  and  also  in  respect  *^®  ^'^^fjjMj- 
of  any  legal  estate,  right,  or  title  claimed  or  as- ed  in  defence 
serted  by  him,  all  such  relief  against  any  plaintiff  JJ^l^J^" 
or  petitioner  as  such  defendant  shall  have  properly 
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And  relief 
against  third 
parties  aerred 
with  notice. 


Equitable 
rights  appear- 
ing inddentally 
to  be  noticed. 


No  injunction 
against  suit  or 
action. 


Court  may  di- 
rect stay  of 
proceedings  in 
any  matter 
before  it. 


claimed  by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose  by 
the  same  defendant  against  the  same  plaintiff  or 
petitioner;  and  also  all  such  relief  relating  to  or 
connected  with  the  original  subject  of  the  cause  or 
matter,  and  in  like  manner  claimed  against  any 
other  person,  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writing  of  such  claim  pur- 
suant to  any  Rule  of  Court  or  any  Order  of  the 
Court,  as  might  properly  have  been  granted  against 
such  person  if  he  had  been  made  a  defendant  to  a 
cause  duly  instituted  by  the  same  defendant  for 
the  like  purpose;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed  a 
party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such  claim, 
as  if  he  had  been  duly  sued  in  the  ordinary  way  by 
such  defendant. 

(4.)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  recognise  and  take  notice  of  all 
equitable  estates,  titles,  and  rights,  and  all  equit- 
able duties  and  liabilities  appearing  incidentally  in 
the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the  same  in 
any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  Act. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the 
High  Court  of  Justice,  or  before  the  Court  of 
Appeal,  shall  be  restrained  by  prohibition  or 
injunction ;  but  every  matter  of  equity  on  which 
an  injunction  against  the  prosecution  of  any  such 
cause  or  proceeding  might  have  been  obtained,  if 
this  Act  had  not  passed,  either  unconditionally  or 
on  any  terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto :  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable  either  of 
the  said  Courts  from  directing  a  stay  of  proceedings 
in  any  cause  or  matter  pending  before  it  if  it  shall 
think  fit ;  and  any  person,  whether  a  party  or  not 
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to  any  such  cause  or  matter,  who  would  have  been  §  24. 
entitled,  if  this  Act  had  not  passed,  to  apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  other- 
wise, any  Judgment,  Decree,  Rule,  or  Order, 
contrary  to  which  all  or  any  part  of  the  proceedings 
in  such  cause  or  matter  may  have  been  taken,  shall 
be  at  liberty  to  apply  to  the  said  Courts  respec- 
tively, by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  gener- 
ally, or  so  far  as  may  be  necessary  for  the  purposes 
of  justice  ;  and  the  Court  shall  thereupon  make 
such  Order  as  shall  be  just. 

(G.)  Subject  to  the  aforesaid  provisions  for  giving  effect  to  Legal  claimi  to 
equitable  rights  and   other   matters  of  equity  •  in  ^^"^^J^^*^ 
manner  aforesaid,  and  to  the  other  express  pro-  equities, 
visions  of  this  Act,  the  said  Courts  respectively,  and 
every  Judge  thereof,  shall  recognise  and  give  effect 
to  all  legal  claims  and  demands,  and  all  estates, 
titles,    rights,    duties,    obligations,    and    liabilities 
existing  by  the  Common  Law  or  by  any  custom,  or 
created  by  any  Statute,  in  the  same  manner  as  the 
same  would  have  been  recognised  and  given  effect 
to  if  this  Act  had  not  passed  by  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Court  of  Appeal  Courts  to  grant 
respectively,   in   the   exercise   of   the   jurisdiction  ^^  remedies 

'^  •'  .  .  on  such  con- 

vested  in   them   by  this   Act   in   every  cause   or  ditions  as  may 

matter  pending  before  them  respectively,  shall  ^  "^i^** 
have  power  to  grant,  and  shall  grant,  either  abso- 
lutely or  on  such  reasonable  terms  and  conditions 
as  to  them  shall  seem  just,  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward 
by  them  respectively  in  such  cause  or  matter ;  so 
that,  as  far  as  possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all  multi- 
plicity of  legal  proceedings  concerning  any  of  such 
mattera  avoided. 
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§  24.  This  section  involTOS  more  important  change  in  legal  procedure 

IT        .  than  any  other  part  of  the  Act,  for  this  involves  some  change  in 

lawiSlf         ^^®  ^^^  itself  to  be  administered  bj  the  Courts  ajs  distinct  from  the 

mere  machinery  by  which  it  is  to  be  administered,  which  in  the 

main  is  the  subject  of  the  other  parts  of  the  Act.     The  effect  of 

the  whole  section  is,  that  every  Court  shall  administer  in  fact  such 

a  condition  of  the  law  as  heretofore  was  administered  complete 

only  in  the  Court  of  Chancery,  and  shall  endeavoiv  to  establish 

that  law  uno  flatu,  instead  of  by  steps  or  degrees  as  has  been  done 

hitherto  by  the  agency  of  the  Courts  of  Common  Law  and  Equity 

combined,  the  one  taking  some  steps  whieh  required  the  aid  of  the 

may  change  the  Other  to  do  complete  justice.     The  effect  of  it  may  be  in  many 

jurisdiction  for  cases  to  change  the  jurisdiction  for  the  determination  of  questions, 

adminifiienng   f^^  y^y  these  rules  any  division  of  the  Court  will  have  full  jurisdic- 
many  cases.  »/  *f  a 

tion,  where  hitherto  the  Court  of  Chancery  alone  could  have  given 

First  sub-        ^^^^  relief  or  done  full  justice.    The  first  sub-section  treats  the  case 
section.  of  a  plaintiff  or  petitioner,  and  gives  to  him  in  all  Courts  all  the 

same  rights  and  the  same  relief  as  he  would  heretofore  have  been 
Second  sub-  entitled  to  in  the  Court  of  Chancery  alone.  The  second  takes  up 
section.  the  case  of  a  defendant  claiming  relief  on  equitable  grounds  against 

the  action  brought  against  him  :  in  such  a  case  the  course  which 
formerly  would  have  to  be  adopted  was,  that  the  defendant  at  law 
came  in  as  a  plaintiff  in  Equity  and  obtained,  on  the  grounds  of  his 
equitable  defence,  an  injunction  restraining  the  plaintiff  from  pro- 
secuting the  action  against  him,  or  an  order  for  delivery  up  of 
the  instrument  on  which  the  action  had  been  brought,  or  the  like. 
Equitable  de-        '^^^  ^^^  of  17  &  18  Vict  c.  125,  sect.  83  to  sect.  86,  the  Common 
fences  under     Law  Procedure  Act,  1854,  made  some  attempt  to  enable  Courts  of 
Pr^S^*'  ^L  ^^^  *^  ^^^^  ^^^^  caaoi  of  this  sort  by  allowing  defendants  to  plead 
1854.  defences  on  equitable  grounds,  but  the  construction  given  to  the 

provision  was  not  a  broad  one,  and  the  enactment  was  held  to  be 
confined  to  cases  where  an  absolute  and  unconditional  perpetual 
injunction  only  would  be  granted  in  Equity  (a),  and  even  in  cases 
of  this  kind,  the  jurisdiction  of  the  Court  of  Chancery  to  injunc- 
tion was  not  ousted,  at  least  before  judgment  or  before  verdict,  so 
that  in  fact  the  best  remedy  continued  to  be  by  Bill  in  Chancery 
Difference  of     for  injunction  (h) :  by  the  present  enactment  the  Courts  are  re- 
present enact-  quired  to  give  to  every  such  equitable  estate  relief  or  ground  of 
"**'*•  relief,  and  to  every  equitable  defence  so  alleged  the  same  effect  by 

way  of  defence  against  the  claim  of  such  plaintiff  or  petitioner  as 
the  Court  of  Chancery  ought  to  have  given  if  the  same  or  the  like 

(a)  Mines  Roifol  Societies  v.  Magn/ii/,  10  Ex.  489  ;  Woodhouse  r.  Farehrotherf 
5  E.  &  B.  277  ;  Wood  v.  Copper  Miiters*  Company,  17  C  B.  661  ;  Clark  r. 
Laurie,  1  H.  &  N.  452  ;  WaJcley  r.  Proggat,  2  H.  &  C.  669,  33  L.  J.  Kz.  5. 

(6)  Evans  v.  Bremhrtdge,  8  D.  M.  &  G.  100  ;  Proiheroe  v.  Phelps,  4  W.  R. 
189  ;  Pooley  ▼.  Harradine,  6  W.  R.  405 ;  see  also  Dames  v.  StainbanJsy  6  D. 
M.  &  G.  679  ;  see  Terrell  v.  ffi^/gs,  1  D.  G.  &  J.  388. 
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matters  had  been  relied  on  by  way  of  defence  in  any  suit  or  pro-       §  24. 

ceeding  instituted  in  that  Court  for  the  same  or  the  like  purpose 

before  the  passing  of  this  Act  It  will  also  be  seen  that  by  sub- 
section 5  the  power  of  restraining  by  prohibition  or  injunction  any 
caose  or  proceeding  pending  in  the  High  Court  of  Justice  or  the 
Court  of  Appeal  is  forbidden  to  any  Court,  so  that  the  only  way 
of  rendering  such  a  defence  as  above  mentioned  effectual  will  be 
to  rely  on  it  as  a  defence  in  the  Court  in  which  the  action  is  pro- 
perly depending. 

The  3rd  subsection  provides  to  the  Courts  now  established  the  m^.^  . 
power  of  giving  to  any  defendant  all  such  relief  against  the  plaintiff,  section 
either  on  legal  or  equitable  grounds,  as  shall  be  properly  claimed 
by  the  defendant  on  his  pleadings,  and  as  the  said  Courts  respec- 
tively, or  any  judge  thereof,  might  have  granted  in  any  suit  insti- 
tuted for  that  purpose  by  the  same  defendant  against  "the  same 
plaintiff  or  petitioner.  This  procedure  is  altogether  new  in  English  .^..  ^^  . 
law  wher^no  judgment  could  in  any  cause  be  given  against  a  England  << re- 
plaintiff  beyond  dismissing  his  claim  with  costs,  but  if  anything  conTention  " 
further  were  sought  by  a  defendant,  he  was  bound  to  bring  a 
cross  action  or  suit,  which  in  its  procedure  was  conducted  strictly 
as  an  original  suit,  unless  some  special  order  were  made  in  relation 
thereto  by  the  Court  which  had  jurisdiction  with  regard  to  it,  but 
it  in  some  respects  resembles  the  procedure  known  in  many  of  our 
colonial  courts,  called  reconvention,  by  which  a  cross  claim  is  al- 
lowed to  be  made  by  any  defendant  against  the  plaintiff  upon  any 
action  brought  by  him  against  the  defendant,  with  a  few  exceptions, 
and  when  a  claim  in  reconvention  is  made  the  plaintiff  pleads  to  it 
in  like  manner  as  the  defendant  pleads  to  the  plaintiff's  claim,  and 
the  two  actions,  as  in  fact  they  are,  go  on  together,  and  are  tried 
together,  and  a  joint  judgment  is  given  on  both  against  either 
party  as  the  case  may  be,  or  perhaps  against  both,  that  is  to 
say,  against  one  on  one  point,  and  against  the  other  on  another 
point.  The  subsection  3  goes  on  to  allow  the  Courts  the  power 
to  grant  to  any  defendant  also  all  such  relief  relating  to  or  con- 
nected with  the  original  subject  of  the  cause  or  matter,  and  in  like 
manner  claimed  f^inst  any  other  person,  whether  already  a  party 
to  the  same  cause  or  matter  or  not,  who  shall  have  been  duly  ^^^  piSSes? 
served  with  notice  in  writing  of  such  claim  pursuant  to  any  rule 
of  Court  or  order  of  the  Court,  as  might  properly  have  been  granted 
against  any  such  person,  if  he  had  been  made  a  defendant  to  a 
cause  duly  instituted  by  the  same  defendant  for  the  like  purpose, 
and  every  person  served  with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter,  with  the  same  rights  in 
respect  of  his  defence  against  any  such  claim  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  defendant.  This,  in  fact, 
gives  a  man  once  made  defendant  to  a  cause,  a  very  large  power  of 
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Fourth  8ub- 
section. 
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Example  of 
difficulties 
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involving  other  persons^  whose  rights  in  any  way  afifect  his  position, 
in  the  cause,  but  perhaps  it  is  useful  that,  when  a  question  is 
coming  into  court,  every  one  really  concerned  in  it,  or  whose  rights 
interfere  with  the  rights  of  a  party  in  it,  should  be  easily  brought 
before  the  court  for  its  decision.  It  is  only  to  a  defendant  that 
this  right  is  given,  for  there  is  no  reason  that  a  plaintiff  should  not 
bring  properly,  by  his  original  proceeding,  the  parties  he  deems 
essential  to  the  cause  before  the  Court,  and  it  does  not  seem  ex- 
pressly stated,  but  we  think  it  follows,  that  every  person  thus 
brought  before  the  Court  may  obtain  thereupon  such  relief  against 
the  plaintiff,  as  well  as  against  the  defendant,  who  has  brought 
him  before  the  Court,  and  possibly  against  other  defendants  also, 
as  he  shall  seem  to  be  entitled  to,  and  shall  have  properly  claimed. 

The  4th  subsection  provides  in  general  terms  for  the  recogni- 
tion by  all  Courts  of  all  equitable  estates,  rights,  titles,  duties, 
and  liabilities  appearing  incidentally,  in  the  same  manner  as  they 
would  be  recognised  by  the  Court  of  Chancery  under  the  same 
circumstances. 

The  5th,  it  has  been  already  noticed,  puts  a  stop  to  all  injunc- 
tions against  judicial  proceedings ;  it  provides,  however,  that  any 
Court  may  order  a  stay  of  its  own  proceedings,  and  that  any 
person,  whether  a  party  or  not  to  any  cause  or  matter,  who  might 
before  the  Act  have  been  entitled  to  apply  for  an  injimction  to 
restrain  the  prosecution  thereof,  or  who  may  be  entitled  to  enforce, 
by  attachment  or  otherwise,  any  judgment,  decree,  rule,  or  order, 
contrary  to  which  any  of  the  proceedings  may  have  been  taken, 
may  apply  by  motion  for  a  stay  thereof  either  generally  or  so  far 
as  may  be  right,  and  the  Court  may  thereupon  make  such  order 
as  shall  be  just. 

The  6th  subsection  provides  that  subject  to  the  foregoing  pro- 
visions for  giving  effect  to  equitable  rights  and  other  matters  of 
equity  and  other  special  provisions,  the  Courts  and  every  Judge 
shall  recognise  and  give  effect  to  all  legal  claims  and  demands 
and  all  estates,  titles,  duties,  obligations,  and  liabilities  existing 
by  the  common  law  or  by  any  custom  or  created  by  any  statute, 
in  the  same  manner  as  the  same  would  have  been  recognized  and 
effectuated  if  this  Act  had  not  passed  by  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  High  Court  of  Justice. 

The  principal  object  of  this  clause  would  seem  to  be  to  leave 
the  general  administration  of  the  law  as  nearly  unchanged  as  is 
possible  considering  the  change  effected  in  the  principle  of  the 
Common  Law  Courts,  but  how  far  in  actual  operation  this  will 
be  the  result  is  difficult  to  say.  It  is  of  course  easy  to  tell  what 
the  present  result  of  a  conveyance  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs  on  trust  for  C.  and  his  heirs  would  be.  We 
should  all  at  once  say  that  A.  and  his  heirs  had  no  title  in  the  lands 
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whatever,  that  the  whole  legal  estate  in  fee  was  vested  in  B.  and  his  §  26. 
heirs,  and  the  entire  equitable  estate  in  fee  in  like  manner  in  C.  and  " 
his  heirs.  B.  in  the  contemplation  of  a  Court  of  law  would  be  sole 
owner,  and  C.  in  like  manner  in  a  Court  of  £quity,  which  would, 
however,  at  the  same  time  recognize  B.'s  title  at  law,  and  would 
require  his  presence  in  dealing  with  the  estate.  But  why  and  how 
farl  Simply  because  his  estate  only  was  recognized  by  the  Court 
of  law,  in  fact  to  bind  him  not  to  deal  with  the  property  in  any 
way  but  under  the  absolute  control  of  the  true  owner  C.  If, 
however,  C.'s  title  be  recognized  of  its  own  force  in  every  Court, 
there  seems  no  more  reason  for  recognizing  B/s  title  in  any  Court 
than  there  would  be  in  recognizing  A.'s,  which  now  is  never 
recognized  in  any  Court.  We  presume,  however,  that  the  effect 
of  this  subsection  will  be  to  compel  the  recognition  of  B.*s  title 
still,  though  as  that  recognition  is  now  limited  by  the  reason  for 
it,  that  is  to  say  by  his  absolute  possession  admitted  in  the  Court 
of  law,  and  as  that  reason  is  altogether  taken  away  by  this  Act, 
there  is  no  way  of  guiding  oneself  as  to  what  amount  of  recogni- 
tion is  now  to  be  allowed  to  the  legal  as  distinguished  from  the 
equitable  estate  in  lands,  and  we  foresee  a  very  fair  amount  in 
future  of  difficulty  and  uncertainty  in  conveyancing  which  we  do 
not  think  was  contemplated  when  the  Act  was  passed. 

The  7th  and  last  subsection  merely  provides  that  every  Court  SeTenth  sub- 
shall  in  any  cause  do  complete  justice  between  the  parties,  and  "©ction- 
shall  not  require  the  aid  of  any  other  Court  to  give  full  relief,  but 
may  give  conditional  relief,  and  so  avoid  multiplicity  of  suits. 

25.  And  whereas  it  is  expedient  to  take  occasion  of  the  Kales  of  law 
union  of  the  several  Courts  whose  jurisdiction  is  hereby '*P?V*'^**"^ 
transferred  to  the  said  High  Coui*t  of  Justice  to  amend  and 
declare  the  Law  to  be  hereafter  administered  in  England  as 
to  the  matters  next  hereinafter  mentioned  :  Be  it  enacted  as 
follows : 

(1.)  In  the  administration  by  the  Court  of  the  assets  of  Administmiion 
any  person  who  may  die  after  the  passing  of  this  ?'  »»«*«  of 
Act,  and  whose  estate  may  prove  to  be  insufficient  estates. 
for  the  payment  in  full  of  his  debts  and  liabilities,  Amended  38  A 
the  same  rules  shall  prevail  and  be  observed  as  to ,.  lo.   '  * 
the  respective  rights  of   secured    and  unsecured 
creditors,  and  as  to  debts  and  liabilities  proveabic, 
and  as  to  the  valuation  of  annuities  and  future  or 
contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  bank- 
mptcy  with    respect    to    the    estates  of   persons 
adjudged  bankrupt ;  and  all  persons  who  in  any 
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§26. 


Statutes  of 
Limitation  in- 
applicable to 
ezpiess  trust!. 


Eqnitable 
waste. 


Meiger. 


Suits  for  pos- 
session of  land 
by  mortgagors. 


Assignment  of 
debts  and 
choses  inaction. 


such  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such 
deceased  person  may  come  in  under  the  decree  or 
order  for  the  administration  of  such  estate  and 
make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act. 

(2.)  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect 
of  any  breach  of  such  trust,  shall  be  held  to  be 
barred  by  any  Statute  of  Limitations. 

(3.)  An  estate  for  life  without  impeachment  of  waste  shall 
not  confer  or  be  deemed  to  have  conferred  upon  the 
tenant  for  life  any  legal  right  to  commit  waste  of 
the  description  known  as  equitable  waste,  unless  an 
intention  to  confer  such  right  shall  expressly  ap- 
pear by  the  instrument  creating  such  estate. 

(4.)  There  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any 
estate,  the  beneficial  interest  in  which  would  not 
be  deemed  to  be  merged  or  extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the  pos- 
session or  receipt  of  the  rents  and  profits  of  any 
land  as  to  which  no  notice  of  his  intention  to  take 
possession  or  to  enter  into  the  receipt  of.  the  rents 
and  profits  thereof  shall  have  been  given  by  the 
mortgagee,  may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto,  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  con- 
tract made  by  him  jointly  with  any  other  person. 

(6.)  Any  absolute  assignment,  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only),  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be,  and  be  deemed  to  have  been  effec- 
tual in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  this  Act  had  not  passed,)  to  pass  and 
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transfer  the  legal  right  to  such  debt  or  chose  in  §  &6. 
action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to 
give  a  good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor  :  Provided  always,  that 
if  the  debtor,  trustee,  or  other  person  liable  in 
respect  of  such  debt  or  chose  in  action  shall 
have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming  under  him,  or 
of  any  other  opposing  or  conflicting  claims  to  such 
debt  or  chose  in  action,  he  shall  be  entitled,  if  he 
think  fit,  to  call  upon  the  several  persons  making 
claim  thereto  to  interplead  concerning  the  same,  or 
he  maj,  if  he  think  fit,  pay  the  same  into  the  High 
Court  of  Justice  under  and  in  conformity  with  the 
provisions  of  the  Acts  for  the  relief  of  trustees. 
(7.)  Stipulations  in  contracts,  as  to  time  or  otherwise  stipuUtiosB 
which  would   not  before  the  passing  of  this  Act  ^*^*  *^^  *^J 

^  °  ofisenco  ox 

have  been  deemed  to  be  or  to  have  become  of  the  contncts. 
essence  of  such  contracts  in  a  Court  of  Equity,  shall  Amended  tSdi 

•  39  Vict  c  77 

receive  in  all  Coui-ts  the  same  construction  and ,,  lo.  ' 

effect  as  they  would    have  heretofore  received  in 

equity. 

(8.)  A  mandamus  or  an  injunction  may  be  granted  or  a  Injunctions  and 
receiver  appointed  by  an  interlocutory  Order  of  the  '*^^*"* 
Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  Order 
should  be  made ;  and  any  such  Order  may  be 
made  either  unconditionally  or  upon  such  terms 
and  conditions  as  the  Court  shall  think  just ;  and 
if  an  injunction  is  asked,  either  before,  or  at,  or 
after  the  hearing  of  any  cause  or  matter,  to  prevent 
any  threatened  or  apprehended  waste  or  trespass, 
such  injunction  may  be  granted,  if  the  Court  shall 
think  fit,  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under 
any  claim  of  title  or  otherwise,  or  (if  out  of  posses- 
sion) does  or  does  not  claim  a  right  to  do  the  act 
sought  to  be  restrained  under  any  colour  of  title  ; 
and  whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  out  of  Dami^gea  by 

colluionBatsea. 
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$26. 


Infants. 


Cases  of  conflict 
not  enume- 
rated. 


a  collision  between  two  ships,  if  both  ships  shall 
be  found  to- have  been  in  fault,  the  rules  hitherto  in 
force  in  the  Court  of  Admiralty,  so  far  as  they 
have  been  at  variawce  with  the  rules  in  force  in  the 
Courts  of  Common  Law,  shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and  education 
of  infants  the  Rules  of  Equity  shall  prevail. 

(11.)  Generally  in  all  matters  not  herein-before  particu- 
larly mentioned,  in  which  there  is  any  conflict  or 
variance  between  the  Rules  of  Equity  and  the 
Rules  of  the  Common  Law  with  reference  to  the 
same  matter,  the  Rules  of  Equity  shall  prevail. 


Remarks  on 
first  sub- 
section. 


This  section  deals  with  some  matters  in  particular  similar  in 
nature  to  the  more  general  distinctions  dealt  with  in  the  24th  sec- 
tion, e.g,y  differences  in  the  mode  of  dealing  with  matters  similar 
in  their  nature  dependent  on  the  Court  or  the  circumstances  of  the 
administration.  The  first  subsection  abolishing  some  of  the  distinc- 
tions heretofore  existing  between  the  dealing  with  an  insolvent 
estate  wound  up  in  Bankruptcy  and  an  insolvent  estate  of  a  de- 
ceased person,  and  by  amendment,  of  a  company  being  wound  up 
in  Chancery,  establishes  in  the  latter  two  classes  of  cases  in  some 
respects  the  rules  of  distribution  hitherto  prevailing  in  the  foimer ; 
and  it  would  seem,  even  if  these  should  in  futiu-e  be  altered,  the 
alteration  is  in  future  to  extend  to  the  insolvent  estates  of  deceased 
persons  and  companies  wound  up  under  the  High  Court.  It  may 
be  thought  that  by  this  enactment  all  distinction  between  legal 
and  equitable  assets  in  administration  is  abolished,  and  that  all 
assets  are  henceforward  equitable,  though  this  does  not  seem  clear. 
The  clause  provides  that  the  same  rules  as  hold  in  Bankruptcy 
shall  prevail  and  be  observed  in  administration  as  to  the  respective 
lights  of  secured  and  unsecured  creditors,  and  as  to  the  debts  and 
liabilities  proveable ;  but  nothing  is  said  as  to  the  rights  of  credi- 
tors inter  se,  or  as  to  the  respective  rights  of  specialty  and  simple 
contract  creditors ;  and  it  goes  on, ''  and  all  persons  who  would  be 
entitled  to  prove  for  and  receive  dividends  out  of  the  estate  of  any 
such  deceased  person,  and  by  amendment,  (or  out  of  the  assets  of 
any  such  company),  may  come  in  under  the  decree  or  order  for 
administration  of  such  estate,  (or  under  the  winding  up  of  such 
company,  and  make  such  claims  against  the  same)  as  they  may  re- 
spectively be  entitled  to  by  virtue  of  this  Act ; "  but  this  puts  the 
matter  no  further.  It  is  of  course  fairly  open  to  aigument  that 
the  respective  rights  of  secured  and  unsecured  creditors  are  the 
rights  of  the  one  class  as  contrasted  with  the  other  class  only,  and 
that  nothing  is  touched  as  to  the  other  rights  of  either  class  or  of 
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any  members  of  either  class ;  or  it  is  open  to  the  argument  that       §  26, 

these  words  affect  all  the  rights  of  all  creditors,  whetlier  secured  "" 

or  unsecured.     The  former  would,  however,  seem  to  us  the  sounder 
view. 

As  to  the  matters  where  it  is  clear  the  law  of  Chancery  is  Difference  as  to 
changed,  formerly  a  mortgagee  might  prove  for  his  whole  debt,  administration 
then  realize  his  security,  and  then  tiike  a  dividend  on  the  entire  ^  ^"''*^\'^*'"* 
debt  to  make  up  a  balance,  if  any  due,  after  such  realization  (a).  Chancery  and 
This  has  been  settled  in  Chancery  after  some  doubt  (b),  while  in  *"  Bankruptcy. 
Bankruptcy  it  was  long  well  settled  that  the  security  might  be 
sold  or  valued,  and  proof  was  allowed  only  for  the  deficit  (c).  By 
this  clause,  as  it  stood  originally,  the  only  sort  of  administnxtion 
in  Chancery  touched  by  it  was  that  of  insolvent  estates  of  persons 
deceased,  all  other  administrations  were  to  be  govenied  by  the  same 
rules  as  formerly  ;  and  in  the  case  of  secured  creditors  proving 
against  the  insolvent  estate  of  a  company  being  wound  up,  it  was 
held  that  they  had  a  right  to  prove  for  the  entire  debt,  and  apply 
the  security  to  pay  as  much  as  it  was  sufficient  to  meet,  applying 
the  dividends  on  the  proof  to  cover  the  deficiency  untd  the  wholo 
should  be  paid,  instead  of  taking  the  course  allowed  in  Bankruptcy 
of  realising  the  security  and  proving  only  for  the  balance  remaining 
unpaid  (</).  This  difficulty  is  removed  by  the  amendment,  but  it 
does  not  seem  clear  that  all  the  differences  in  administration  in 
such  cases  are  abolished ;  e.g. ,  in  Bankruptcy  it  is  clear  that  cer- 
tain rates  and  taxes  and  wages  mentioned  in  sect.  32  of  the  Bank- 
ruptcy Act  of  1869  are  payable  in  priority  in  full,  and  it  seems 
almost  equally  clear  that  these  have  had  no  preference  hitherto  in 
the  winding  up  of  joint- stock  companies.  It  seems  open  to  grave 
doubt  whether  the  new  enactment  under  the  words  "the  same 
rules  shall  prevail  and  be  observed  as  to  (among  other  matters) 
debts  and  liabilities  proveable,  &c.,  as  may  be  in  force  for  the  time 
being  under  the  Law  of  Bankruptcy  with  respect  to  the  estates  of 
persons  adjudged  bankrupt,"  alter  the  law  in  this  respect,  and 
assimilate  the  rule  in  winding  up  of  companies'  estates  to  that  of 
the  estates  of  bankrupts. 

As  to  debts  and  liabilities  proveable  by  the  bankrupt  laws  Debts  and 
passed  during  this  century,  many  liabilities  in  the  nature  of  debts  liabilities 
have  been  admitted  to  proof  which  were  not  in  strict  construction  Kn^i^^lL^^ 


Bankruptcy. 


(a)  Mason  v.  liofff;,  2  M.  &  C.  443,  1  Jur.  380;  Armstrong  v.  Storer^  14 
Bea,  636-538  ;  Tw'kiey  t.  Thompson,  1  J.  k  H.  126-130  ;  Bhodesv.  Moxhay, 
10  W.  R.  103,  V.  C.  S.  ;  Digkton  v.  Withers,  81  Bea.  423  ;  KtUock's  Case,  L.  K. 
3  Ch.  769,  776,  777,  781,  LL,  JJ. 

(6)  Greenwood  v.  Taylor,  1  E.  ft  M.  185  ;  Greemcood  r.  Firthj  2  Ha.  241,  n. ; 
Tipping  t.  Pmrer,  1  Ha.  405  ;  MarsfiaU  v.  M*Aravey,  3  D.  &  V.  232. 

(r)  kr  parte  Nnnn,  1  Ro.  322  ;  Ex  parte  Greemcood,  Buck.  823 ;  sec  Ex  parte 
Ilopleu,  IJ.  &  W.  423. 

{d)  'Kelloch's  Case,  L.  R.  3  Ch.  769. 
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§  26.  debts,  and  these  will  now  all  be  proveable  in  administration  in  the 
High  Court  of  the  insolvent  estates  of  deceased  pei*sons  and  of 
companies.  The  last  enactment  on  the  subject  of  debts  or  liabili- 
ties proveable  in  bankruptcy  is  contained  in  the  Bankruptcy  Act, 
1869,  32  &  33  Vict.  c.  71,  sect.  31,  as  follows  :  "  Demands  in  the 
nature  of  unliquidated  damages  arising  otherwise  than  by  reason 
of  a  contract  or  promise,  shall  not  be  provable  in  bankruptcy ;  and 
no  person  having  notice  of  any  act  of  bankruptcy  available  for 
adjudication  against  the  bankrupt  shall  prove  for  any  debt  or 
liability  contracted  by  the  bankrupt  subsequently  to  the  date  of 
bis  so  having  notice. 

"  Save,  as  aforesaid,  all  debts  and  liabilities  present  or  future, 
certain  or  contingent,  to  which  the  bankrupt  is  subject  at  the  date 
of  the  order  of  adjudication,  or  to  which  he  may  become  subject 
during  the  continuance  of  the  bankruptcy  by  reason  of  any  obliga- 
tion incurred  previously  to  the  date  of  the  order  of  adjudication, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy,  and  may  be 
proved  in  the  prescribed  manner  before  the  trustee  in  the  bank- 
ruptcy. 

"An  estimate  shall  be  made  according  to  the  rules  of  the  Court 
for  the  time  being  in  force  so  far  as  the  same  may  be  applicable, 
and  where  they  are  not  applicable  at  the  discretion  of  the  trustee, 
of  the  value  of  any  debt  or  liability  provable  as  aforesaid  which,  by 
reason  of  its  being  subject  to  any  contingency  or  contingencies,  or 
for  any  other  reason,  does  not  bear  a  certain  value. 

"Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as 
aforesaid  may  appeal  to  the  Court,  and  the  Court  may,  if  it  think 
the  value  of  the  debt  or  liability  incapable  of  being  fairly  estimated, 
make  an  order  to  that  effect ;  and  upon  such  order  being  made 
such  debt  or  liability  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  a  debt  not  provable  in  bankruptcy ;  but  if  the  Court  think 
that  the  value  of  the  debt  or  liability  is  capable  of  being  fairly 
estimated,  it  may  direct, such  value  to  be  assessed,  with  the  consent 
of  all  the  parties  interested,  before  the  Court  itself  without  the 
intervention  of  a  jury,  or,  if  such  parties  do  not  consent,  by  a  jury 
either  before  the  Court  itself  or  some  other  competent  Court,  and 
may  give  all  necessary  directions  for  such  purpose,  and  the  amount 
of  such  value  when  assessed  shall  be  provable  as  a  debt  under  the 
bankruptcy. 

"  Liability  shall,  for  the  piu^wses  of  this  Act,  include  any  com- 
pensation for  work  and  labour  done,  any  obligation  or  possibility 
of  an  obligation  to  pay  money  or  money's  worth  on  the  breach  of 
any  express  or  implied  covenant,  contract,  agreement,  or  undertak- 
ing, whether  such  breach  does  or  does  not  occur,  or  is  or  is  not 
likely  to  occur  or  capable  of  occurring,  before  the  close  of  the  bank- 
ruptcy ;  and  generally  it  shall  include  any  express  or  implied  en- 
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gagement,  agreement,  or  undertaking  to  pay  or  capable  of  resulting  §  26. 
in  the  payment  of  money  or  money's  worth,  whether  such  payment 
be  as  respects  amount  fixed  or  unliquidated  ;  as  respects  time 
present  or  future,  certain  or  dependent,  on  any  one  contingency  or 
on  two  or  more  contingencies  ;  as  to  mode  of  valuation  capable  of 
being  ascertained  by  fixed  rules  or  assessable  only  by  a  j  ury,  or  as 
matter  of  opinion." 

By  this  section  it  is  submitted  the  very  widest  power  is  given  to  Debts  prova- 
prove  every  sort  of  demand  arising  out  of  any  promise  or  contract,  We  in  Bank- 
and  almost  the  only  sort  of  demand  not  provable  is  one  for  un-  ^^^y- 
assessed  damages  for  a  tort,  which  in  no  case  could  be  considered 
a  debt.     There  arises  one   diflRculty,  however,  in  applying  this  Howfar  section 
clause  to  cases  of  administration  of  the  assets  of  a  deceased  person,  applicable  to 
because  the  point  of  time  defined  as  the  close  of  the  bankruptcy,  mhilstration  of 
and  period  of  time  defined  as  the  continuance  of  the  bankruptcy,  insolvent 
are  referred  to  which  are  explained  in  the  Bankruptcy  Act,  s.  47,  estates, 
but'  of  course  cannot  be  considered  at  all  in  the  case  under  con- 
sideration.    We  do  not,  however,  consider  that  there  will  be  much 
difliculty  by  reason  of  their  occurrence  :  in  the  first  case  it  would 
seem  that  there  will  be  no  limit  in  the  case  of  a  deceased  peraon, 
but  that  all  debts  and  liabilities  to  which  the  deceased  person  is 
subject  at  the  date  of  his  death,  or  to  which  he  may  at  any  time 
become  subject,  by  reason  of  any  obligation  incurred  before  his 
death,  may  be  proved  against  his  estate  ;  and  in  the  other  case  the 
words  occur  merely  to  show  that  no  consideration  need  be  taken 
of  the  close  of  the  bankruptcy,  even  where  there  is  a  bankruptcy 
in  the  case  to  which  reference  is  made,  d  fortiori  there  is  no  need 
for  such  consideration  where  no  bankruptcy  has  intervened.     As 
to  the  valuation  of  annuities  and  future  and  contingent  liabilities, 
the  older  bankrupt  statutes  contained  express  provisions  concern- 
ing them,  but  now  they  all  come  under  the  section  above-mentioned 
and  are  all  determinable  as  in  that  section  is  provided. 

Subsection  2  merely  provides  by  statute  for  what  has  always  Remarks  on 
been  the  principle  adopted  by  Courts  of  Equity,  and  seems  to  be  se^opd  sub- 
involved  in  the  provisions  of  sect.  24  before  examined.  *^  *°° ' 

Subsections  3  and  4  seem  to  do  nothing  but  re-enact  in  express  on  third  and 
terms  particular  cases,  already  it  would  seem,  fully  dealt  with  by  fonrth  sub- 
the  provisions  of  sect.  24.     It  is,  we  think,  much  to  be  regretted  *®^*^°"' 
that  matters  have  been  gone  into,  in  this  section,  in  detail  which 
have  been  in  fact  fully  dealt  with  by  the  general  enactments  of 
sect.  24.    The  natural  result  of  action  of  this  sort  will  be  to  raise  at 
least  an  argument,  and  suggest  a  doubt  whether  other  matters, 
only  dealt  with  generally  under  sect.  24,  as  these  are,  and  not  fur- 
ther dealt  with  specifically,  are  intended  to  be  dealt  with  at  all. 
It  will  probably  be  argued,  if  the  general  dealing  under  sect.  24  were 
intended,  why  are  these  matters,  which  were  equally  dealt  with 
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§  26.  generally,  made  the  subject  of  specific  dealing  under  this  section, 
erpressio  unius  exdusio  alterins.  We  do  not  think  such  an  argument 
will  be  sound,  but  there  can  be  no  denial  that  it  will  be  plausible, 
and  we  have  little  doubt  that  it  will  at  some  time  arise  by  reason 
of  the  form  of  these  two  sections.  ^ 

Equitable  As  Equitable  waste  is  referred  to  in  express  terms  in  this  section 

waste.  Qf  ^Y^Q  j^Q^^  ]^  jQj^y  hqI;  \yQ  unadvisablc  to  give  a  short  retrospect  of 

what  it  is,  and  the  principles  which  have  been  established  with 
regard  to  it. 

Originally  it  was  supposed  at  Common  Law  that  the  terms, 
without  impeachment  of  waste,  merely  exempted  the  tenant  for 
life  committing  waste  from  the  penalties  of  the  Statutes  of  Marl- 
bridge  and  Gloucester,  that  is  to  say,  damages  treble  value  of  the 
waste  done  and  forfeiture  of  the  place  wasted,  but  conveyed  to  him 
no  property  in  the  thing  wasted  ;  but  it  was  early  decided  (a)  this 
supposition  was  not  well  founded,  and  that  the  words  not  only 
exempted  from  the  penalty,  but  gave  a  full  property  so  far  as  waste 
was  concerned  in  the  land,  as  if  the  tenant  for  life  had  been  owner 
of  the  inheritance.  This,  of  course,  amounted  to  a  decision  that 
in  such  circumstances  a  man  was  as  free  in  equity  as  at  law,  to 
make  a  free  use  of  his  own  property;  but  cases  arose  afterwards  in 
which  it  was  considered  that  this  large  power  might  be  used  by  a 
tenant  for  life  in  an  unreasonable  and  unconscientious  manner  if 
unrestrained,  as  where  his  act  went  to  the  destruction  of  the  pro- 
perty placed  in  settlement  over  which  it  was  not  intended  to  give 
him  property  beyond  his  life,  and  in  such  cases  equity  inter- 
Vane  v.  Lard  fered  (6).  A  leading  case  on  this  principle  was  Vane  v.  Lord 
Barnard,  Barnard  (c).  Lord  Barnard,  tenant  for  life  without  impeachment 
of  waste  of  Raby  Castle  with  remainder  to  his  son  for  life,  having 
some  spite  against  his  son,  stripped  the  castle  of  lead,  iron,  glass, 
doors,  boards,  <fec.,  to  the  value  of  £3000.  Lord  Cowper  granted 
an  injunction  to  stay  commission  of  waste  by  pulling  down  tlie 
castle,  and  ordered  the  castle  to  be  restored  at  the  expense  of  Lord 
Barnard,  and  for  that  purpose  a  commission  was  issued  to  ascer- 
tain what  ought  to  be  repaired,  and  the  master  was  directed  to  see 
it  done ;  and  it  was  ordered  that  the  costs  of  the  plaintiff  should 
be  paid  In  like  manner  Lord  Hardwicke  said  that  if  tenant  for 
life,  without  impeachment  of  waste,  pulled  down  farm-houses  in 
general,  he  would  no  more  scruple  to  restrain  him  than  he  would 
from  pulling  down  the  mansion  house  (unless,  indeed,  he  pulled 
down  two  to  make  into  one  in  order  to  bear  the  burthen  but  of 
one),  it  tending  equally  to  the  destruction  of  the  thing  settled. 

(a)  Lewis  Bovde's  Case,  11  Co.  79. 
(6)  See  Aston  ▼.  Aston,  1  Ves.  Sr.  264. 

(c)  2  Vera.  738.     See  S.  0.  Free,  in  Ch.  454  ;  Gilb  Eq.  Rep.  127  ;  1  Eq.  Ca. 
Abr.  399  ;  \  Salk.  161.    See  also  DvJ:e  of  Leeds  r.  Earl  of  Amhurst,  20  Beav.  289. 
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So  if  he  should  grub  up  a  wood  settled  so  as  to  destroy  the  wood       §  26. 
absolutely,  he  should  restrain  him,  as  it  would  be  what  is  termed 
in  Abrahal  v.  Bubh  (a)  extravagant  and  hiunoursome  waste  (h). 

Coiuls  of  Equity  would  not  in  general,  in  the  absence  of  fraud, 
and  ^here  there  was  no  privity  between  the  parties,  interfere  at 
the  instance  of  a  party  claiming  under  a  legal  title  by  restraining 
ordinary  waste  committed  by  a  defendant  in  possession,  but  they 
would  grant  an  injunction  to  restrain  waste  of  a  malicious  and 
destructive  character,  such  as  pulling  down  the  capital  messuage, 
stripping  the  estate  of  its  timber,  or  such  like  acts,  even  though 
the  title  of  the  plaintiff  may  be  disputed  by  the  defendant  (c).  But 
where  plaintiff  in  possession  seeks  to  restrain  one  claiming  by 
adverse  title,  the  Court  is  inclined  to  grant  injunction,  at  least 
where  the  acts  committed  do  or  tend  to  the  destruction  of  the 
estate  (<f). 

On  the  principle  of  restraining  a  tenant  for  a  limited  interest 
from  exercising  his  legal  power  in  a  way  contraiy  to  conscience, 
though  a  tenant  for  life  without  impeachment  of  waste  or  tenant 
in  tail  after  possibility  of  issue  extinct,  have  power  to  cut  the 
timber  generally  of  an  estate,  it  has  long  been  hold  that  a  Court 
of  Equity  would  not  suffer  them  to  commit  equitable  waste  by  Tenant  for  life, 
felling  timber  planted  for  shelter  or  ornament  (c),  even  though  &c.,  restrained 
planted  by  the  tenant  for  life  himself  (/)  ]  and  in  determining  what  ^^^^ntol^ 
timber  was  ornamental  the  Court  would  guide  itself  solely  by  the  timber  though 
intention  of  the  settlor,  though  his  taste  were  incorrect  (^).  unimpeachable 

"  The  principle  has  been  extended  from  the  ornament  of  the  ^ 
V  1  1  ,1  ,  .  .  Ornamental 

house  to  out-houses  and  grounds,  thence   to  plantations,   vistas,  timber. 

avenues,  and  to  all  the  rides  about  the  estate  for  ten  miles  round  "(A). 
In  the  case  last  cited  the  injunction  was  extended  to  two  clumps 
of  fir  trees  on  a  common  two  miles  from  the  house,  though  land 
of  other  persons  intervened.  As  Lord  Eldon  observed,  if  the 
principle  has  been  rightly  applied,  it  is  very  diflBcult  in  argument 
to  say  it  cannot  be  applied  to  a  common  as  well  as  in  field- 
lands,  and  that  the  contiguity  or  remoteness,  if  de  facto  it  was 

(a)  2  Freem.  54. 

(6)  AOon  v.  Attouy  1  Yes.  Sr.  264. 

\c)  Earl  Talbot  r.  Hope  Scott,  4  K.  &  J.  96 ;  Neale  v.  Cripps,  4  K.  &  J.  472. 
See  AmvyU  v.  OvoenSy  22  L.  J.  Ch.  996.     See  pott  pj).  40-41. 

(d)  See  Lowndes  ▼.  BetOe,  33  L.  J.  Ch.  451  ;  12  W.  R.  399.  See  pott  pp. 
41J-41. 

(«)  Rolt  Y.  Lord  SomerviUey  2  Eq.  Ca.  Abr.  759  ;  Packington's  Case,  3  Atk. 
216  ;  atratfimore  v.  Bawea,  2  Br.  0.  C.  89  ;  Cfianibcrlyne  v.  Ihtmmur,  1  Br. 
C.  C.  166  :  3  Br.  C.  C.  649. 

(/)  C^#»  ▼•  Coffin,  Jac.  70. 

ig)  Marquis  of  Dovntshire  v.  Ladi/  Sandys,  6  Ves.  107  ;  Lord  Malum  t.  Lord 
Stanhope,  3  Mad.  623,  n.  See  Burges  v.  Lamb,  16  Ves.  174  j  Coffin  v.  Coffin, 
Jac.  70  ;  Marker  v.  Marker,  9  Ha.  1-17. 

{h}  Per  Lord  Eldon,  6  Ves.  110.  See  Jebb  v.  JelA,  Joknes  v.  Johnes,  and  Lord 
Tamxoorth  v.  Lord  Ferrers,  cited  6  Ves.  110;  Williams  y.  M*Namara,  8  Vea. 
70 ;  Marquis  of  Dovmshire  t.  Lady  Sandys,  6  Ves.  107. 
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§  26.  planted  for  ornament,  can  alter  the  principle  upon  which  the  rule 
of  the  Court  is  to  be  applied.  And  in  the  case  of  Day  v. 
Merry  (a),  the  principle  was  extended  to  trees  planted  to  exclude 
certain  features  of  the  landscape  from  view.  Even  although  the 
mansion  house  may  have  been  pulled  down  this  does  not  give  to 
tenant  for  life  without  impeachment  of  waste  the  right  to  fell 
trees  planted  for  its  shelter  and  ornament  (6),  not  even  where  the 
trustees  at  the  request  of  the  tenant  for  life  had  power  to  pull 
down  the  mansion  house  (c). 

Circumstances,  however,  may  make  the  felling  of  timber, 
originally  planted  for  ornament  justifiable  ;  "  for  if  a  tempest  had 
produced  gaps  in  a  piece  of  ornamental  planting,  by  which 
unequal  and  discordant  breaks  and  divisions  were  occasioned,  it 
would  be  going  too  far  to  hold  that  cutting  trees  to  produce  a 
uniform  and  consistent,  instead  of  an  unpleasant  and  disjointed 
appearance,  would  be  construed  waste  "  {d). 

The  Court  of  Equity  would  restrain  a  tenant  for  life  without 
impeachment  of  waste  from  cutting  down  saplings  not  fit  to 
cut  (tf),  or  from  cutting  underwood  before  it  was  of  sufficient 
growth  (/)  \  but  not  from  felling  timber  merely  because  it  was 
not  full  grown  or  proper  for  building  {g).  Tenant  in  tail  after 
possibility  of  issue  extinct,  is  in  precisely  the  same  position  for 
these  purposes  as  tenant  for  life  without  impeachment  of  waste  {h) ; 
but  beyond  them  the  doctrine  is  never  carried,  and  tenant  in  tail, 
even  though  restrained  from  barring  the  tail,  is  not  subject  to  any 
restriction  from  equitable  waste  (i). 

The  form  of  order  to  restrain  equitable  waste  by  destruction  of 
timber  planted  for  shelter  or  ornament,  which  is  generally  in  use, 
may  be  found  in  CliamJberlyne  v.  Dummur  {k). 
Permiasiye  It  Seems  doubtful  how  far  the  Court  w^ould  interfere  to  prevent 

waste,  whether  merely  permissive  waste.     In  Partericlie  v.  Powlet  (/),  an  excep- 
"^  tion  was  taken  to  the  master's  report,  that  he  had  charged  tenant 

for  life  without  impeachment  of  waste  with  several  sums  for  the 
repairs  of  tenant's  houses  on  the  estate.  Lord  Hardwicke  over- 
ruled the  objection,  and  said,  notwithstanding  tenant  for  life  is 

(a)  16  Yes.  375. 

(6)  Morris  v.  Morris^  15  Sim.  505. 

(c)  Welleshij  v.  WdUdeyy  6  Sim.  497. 

(d)  Per  Sir  Wm.  Grant,  in  Lord  Mahon  v.  Lord  Stanhope^  3  Mad.  523,  n. 
(c)  O'Binen  v   O'Brien,  Amb.  107. 

(/)  Brydges  v.  Stevens,  6  Mad.  279. 

(ff)  See  Lord  Hardwicke  in  Anton  v.  Aston,  1  Ves.  Sr.  266.  See  also  Coffin  v. 
Coffin,  Jac.  72. 

(A)  Ati.-Oen.  v.  Ihike  of  Marlborough,  3  Mad.  538.  ^e  Ah'aham  x,  Bubh,  2 
Show.  69  :  2  Freem.  53  :  2  Eq.  Ca.  Abr.  757 :  2  Sw.  172  :  Anon.,  2  Freem.  278 ; 
Cooke  V.  Whaley,  1  Eq.  Ca.  Ab.  400. 

{%)  Att.-Oen.  V.  DvJce  of  Marlborough,  3  Mad.  498,  532,  536,  538  ;  SaviUe*8 
Case^  Mob.  224;  cited  also  Lord  Olenorchy  v.  BosviUe,  Ca.  Temp.  Talbot,  p.  16. 

{k)  Beg.  lib.  A.  1781,  fol.  452. 

(0  2  Atk.  383. 
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without  impeachment  of  waste,  he  shall  be  obliged  to  keep  §  26. 
teuauts*  houses  in  repair,  unless  the  charge  is  excessive,  and  shall 
not  suffer  them  to  run  to  ruin.  In  TJie  Marquis  of  Landsdowne  v. 
the  Marchioness  Dowager  of  Landsdowne  (a),  an  account  against 
the  representative  of  tenant  for  life  without  impeachment  of 
waste  for  dilapidations,  in  and  about  a  mansion  house,  was 
refused  by  Sir  J.  Leach,  who,  although  the  case  of  Parteriche  v. 
Powlet  was  cited,  expressed  himself  satisfied  that  no  account  of 
dilapidations  could  bo  decreed,  observing  that,  with  respect  to 
incumbents,  the  law  was  otherwise,  and  accordingly  suits  against 
their  representatives  were  very  common,  but  no  instance  of  such 
suits  by  remaindermen  had  occurred  (h) ;  but  an  account  would 
be  granted  where  there  is  an  express  covenant  by  tenant  for  life  to 
repair  {c). 

Subsection  5  deals  with  the  position  of  mortgagee  and  mortgagor  Fifth  sub- 
which  the  enactments  of  sect.  24  might  otherwise  have  involved  in  section : 
some  difficulty,  and  provides  that,  unless  the  mortgagee  have  given  morSgee."* 
notice  of  his  intention  to  take  possession,  the  mortgagor  shall  be 
dealt  with  as  owner,  and  entitled  to  sue  as  such,  except  upon 
instruments  made  by  him  jointly  with  another  person,  or  in  fact 
where  on  the  face  of  the  instrument   he  seems  to  be  not  the 
owner. 

Subsection  6  makes  detailed  provision  as  to  the  assignment  of  sixth  sab- 
choses  in  action,  and  in  some  slight  respects  modifies  the  enact-  action :  assign- 
ment of  sect.  24  :  it  keeps  alive  the  policy  of  the  last  foregoing  i^^^oiu  *** 
subsection  by  excepting,  as  it  seems,  the  assignment  of  choses  in 
action  made  by  way  of  charge  from  being  legal  assignmenta  But 
if  they  are  not  legal  assignments,  it  is  hard  to  say  what  they  are  ; 
for  there  is  now,  we  submit,  no  such  thing  as  an  equitable  assign- 
ment as  distinct  from  a  legal  assignment.  They  cease,  in  fact,  to 
be  assignments,  and  become  mere  hypothecs.  We  think,  how- 
ever, that  the  difficulty  will  be  evaded  by  this  consideration,  and 
that  the  exception  of  these  assignments  in  this  clause  is  no  enact- 
ment one  way  or  other  in  their  case,  and  that  they  will  conse- 
quently be  dealt  with  as  hypothecs  by  sect.  24  ;  for  they  certainly 
do  give,  by  the  existing  law,  a  right  or  title  in  equity  which  under 
that  section  must  be  recognized,  and  so  the  exception  of  them  here 
will  not  be  much  harm  after  all,  though  it  seems  to  be  of  very 
little  good.  If  a  charge  is  made  by  way  of  absolute  assignment  it 
is  intended  that  the  assignee  should  have  power  to  recover  the 
subject-matter  so  charged  and  to  give  a  receipt  for  it ;  and  in  point 
of  fact  in  good  conveyancing  such  a  power  is  almost  always  given 

(a)  IJ.  &  W.  622. 

(6)  See  also  Lord  CasUemaine  t.  Lard  Craven,  22  Yiner's  Ab.  523,  tU.  Waste, 
pl  11. 
(e)  Marsh  v.  WdU,  2  S.  &  S.  87. 
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him  in  such  case,  bo  that  the  proviso  in  the  subsection  is  the  most 
important  part  of  it,  giving  aa  it  does  a  right  of  calling  on  the 
claimants  to  interplead,  and  enlarging  the  operation  of  the  trustee 
relief  Acts. 

Subsection  7  seems  to  us  also  to  have  become  useless  after 
sect.  24  was  enacted,  as  it  does  no  more  than  provide  that  rights 
which  would  now  in  equity  be  considered  as  existing,  notwithstand- 
ing certain  provisions  in  contracts,  shall  in  all  Courts  in  future  be 
considered  as  existing. 

Subsection  7  is  amended  by  construing  the  word  "  passing  "  of 
the  Act  as  if  it  had  been  the  word  "  commencement "  of  the  Act, 
an  alteration  rendered  necessary  by  the  delay  in  the  operation  of 
the  Act. 

Subsection  8  will  probably  be  of  value.  It  gives  to  all  the 
divisions  of  the  Court  the  powers  of  mandamus  injunction  and 
granting  of  receivers  in  the  widest  manner,  and  gets  rid  of  some 
very  nice  and  intricate  questions  which  used  to  arise  as  to  the 
power  of  the  Court  to  injoin  where  the  plaintiff,  being  in  posses- 
sion, the  party  whom  it  was  sought  to  injoin  had  no  claim  of  title, 
when  it  was  generally  held  that  the  party  in  possession  must  be 
left  to  his  legal  right  (a),  unless  the  acts  to  be  restrained  tend  to 
the  destruction  of  the  estate  or  irreparable  mischief  (6).  If,  on 
the  other  hand,  the  defendant  were  in  possession,  and  the  plaintiff 
claiming  possession  sought  to  restrain  him  from  acts  of  trespass  or 
waste,  the  Court  would  also  refuse  and  leave  him  to  an  action  for 
possession  (c),  unless  the  mischief  was  of  a  permanently  injurious 
chanicter  not  to  be  remedied  by  damages  (d) ;  but  where  the 
plaintiH'  is  in  possession  and  seeks  to  restrain  injuries  done  by  one 
claiming  adverse  title,  the  Court  was  in  favour  of  granting  an 
injunction  if  there  were  any  ground  for  it,  such  as  any  probable  or 
possible  permanent  injury  to  the  estate  (e).  This,  however,  was 
formerly  otherwise  (/),  for  the  statement  by  the  plaintifiF  of  an  ad- 
verse title  in  the  defendant  immediately  put  him  to  an  action  of 
trespass  and  for  damages  only.     The  matter  will  thus  be  seen  on 


{a)  Mogg  v.  Mogg,  2  Dick.  670  ;  Mortimer  v.  CoUrdly  2  Cox,  205 ;  Best  v. 
Drake,  11  Ha.  309. 

{b)  MUrfidl  V.  Bora,  6  Vea.  147  ;  £arl  Cowper  v.  Baker,  17  Vea.  128  ;  Court- 
hope  V.  Mappksden,  10  Ves.  290;  Hamilton  v.  Worsefold,  10  Ves.  290,  n. ; 
London  and  N.  W.  Railway  Co.  v.  Lancashire  atid  Yorkshire  JRailwag  Co.j 
L.  R.  4  Eq.  174  ;  Jlervci/  v.  Smithy  1  K.  &  J.  389. 

(c)  Hamilton  v.  Worse/old,  10  Ves.  290,  n.  ;  PUsicortk  v.  Uopt^n,  6  Ves.  51  ; 
Jones  V.  Jones,  3  Mer.  161  ;  Haijh  v.  Jaggar^  2  Coll.  231  ;  Smith  v.  Collier, 
8  \'ea.  89  ;  Davenport  v.  Davenport ,  7  Ha.  217. 

(rf)  Crockford  v.  Alexander ,  15  Ves.  138  ;  Baigh  v.  Jajgar,  2  Coll.  231  ; 
Talbot  V.  Hope-Scott  (1),  4  K.  &  J.  96  ;  Neak  v.  Cripps,  4  K.  &  J.  472. 

(c)  Case  cited,  Mogg  v.  Mogg,  2  Dick.  670  ;  Robinson  v.  Lord  Byron,  1  Br. 
C.  C.  588  ;  Grey  v.  DiUce  of  NoHhumherlund,  13  Ves.  236  ;  Thonms  v.  Oakley, 
18  Ves.  184  ;  Lowndes  v.  BettU,  V.  C.  K.,  33  L.  J.  Ch.  451  ;  12  W.  R.  399  j 
Stanford  v.  Hurlston,  L.  R.  9  Ch.  116. 

(/)  Smith  V.  Collier,  8  Ves.  89. 
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exauiination  to  be  very  perplexed  on  the  law  as  it  stands  when       §  26. 
this  Act  comes  into  operation,  and  in  doing  away  with  these  per- 
plexities  the  enactment  will  probably  be  useful. 

In  addition  to  the  difficulties  as  to  injunctions,  similar  difficulties 
arose  in  the  case  of  appointing  receivers.  The  Court  wo\ild  for-  Same  as  to 
nierly  only  appoint  a  receiver  for  seeming  a  claim  by  way  of  charge  ''"eceivera. 
iu  the  case  that  the  party  applying  for  it  had  no  legal  title  to 
secure  him  ;  thus  a  mortgagee  coidd  have  no  claim  for  one,  for  he 
might  take  possession  under  his  mortgage,  thus  putting  himself  in 
a  position  which  L.  J.  Knight  Bruce  described  as  tlie  most  pitiable 
he  could  conceive.  So  wherever  an  annuitant  had  a  legal  charge 
on  land  on  which  he  could  have  a  distress,  no  receiver  could  have 
been  obtained  (a).  Now,  however,  it  is  submitted,  in  any  case  of 
this  kind  where  a  receiver  may  be  desirable,  the  Courts  will  have 
power  to  grant  one. 

The  difficulties  which  often  arose  by  reason  of  the  Coml  of 
Chancery  refusing  in  any  case  to  interfere  immediately  in  favour 
of  a  claimant  who  claimed  under  a  legal  title,  which,  if  good, 
would  give  a  possessory  title  (6),  are  of  course  obviated  now,  as 
now  the  one  division  of  the  Court  will  have  no  preforeuce  over 
another  as  dealing  with  legal  or  equitable  rights,  each  having  an 
equal  right  to  administer  both  legal  and  equitable  relief  in  any 
case.  Order  52^  rule  4,  Sched.  1,  of  Act,  1875,  makes  provision 
for  the  mode  in  which  this  power  is  to  be  used. 

Subsection  9  introduces,  as  to  collision  at  sea,  the  Admiralty  Ninth  sub- 
rule  alone  where  both  ships  are  in  fault,  Le,,  the  loss  is  to  be  ap-  section : 
portioned  between  both  ships  (c).  The  Common  Law  rule  prevented  —Admiralty 
a  plaintiff  from  recovering  anything  if  his  own  fault  directly  tended  rule, 
to  the  facts  of  the  injury  {d),  or  if  he  might  have  avoided  damage 
by  exercise  of  ordinary  care  and  skill  {e),  but  if  the  defendant  by 
ordinary  care  and  skill  might  have  prevented  the  accident  the 
plaintiff  might   recover   notwithstanding   negligence  of  his   own 
jremotely  connected  with  the  damage  (/).     The  rule  of  the  Court  Exceptions. 
of  Admiralty  is  expressly  overruled  in  particular  cases  by  express 
enactment,  and  as  to  this,  it  is  apprehended  this  Act  makes  no 
distinction  where  the  collision  was  occasioned  by  non-observance 
of  any  rule,  for  the  exhibition  of  lights  or  the  use  of  fog-signals, 
issued  in  pursuance  of  the  powers  of  the  statute  17  <&  18  Vict. 
c.  104,  or  of  the  rule  in  the  same  statute  laid  down  as  to  the 

(a)  SoUory  v.  Leaver,  9  L.  R.  Eq.  22. 

(6)  See  blade  v.  Barlow,  7  L.  R.  Eq.  296. 

(c)  The  Woodrop  Sims,  2  Dods.  83-86. 

((/)  Hawkins  v.  Cooper,  8  C.  &  P.  473 ;  Lux/ord  v.  Large,  5  C.  &  P.  421  ; 
VanderpUinlc  v.  MiUer,  M.  &  M.  169. 

(e)  BvUerfidd  v.  ForretUr,  11  Ka.  60  ;  SUls  v.  Brown,  9  C.  &  P.  601. 

{/)  JJavies  t.  Mann,  10  M.  k  W.  546  ;  DoweU  ▼.  Oeneral  Steam  Savljaiion 
Co.,  6  K.  &  B.  195. 
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S  26.  passing  of  steam  and  sailing  ships,  or  of  the  rule  tliere  laid  down 
as  to  a  Bteamsbip  keeping  to  that  aide  of  a  narrow  cliaunel  which 
lies  on  the  starboard  side  :  the  owoer  of  the  ship  by  which  such 
rule  was  infringed,  is  not  entitled  to  recover  any  recompense  what- 
ever for  any  damage  Bustained  by  such  ship  in  such  collision  unless 
it  is  shown,  to  the  satisfaction  of  the  Court,  that  the  circumstaQces 
of  the  case  made  a  departure  uecotsary  (ct).  The  plaintiff,  however, 
might  recover,  in  spite  of  his  negligence  on  these  points,  if  the 
collision  was  not  in  part  caused  thereby  (b).  Our  maritime  law 
differs  from  that  laid  down  by  some  foreign  jiu'ista  in  the  case  of 
damage  to  cargo  by  collision,  for  it  estimates  the  injury  to  both 
Foreign  role  as  ships  and  cargoes,  and  divides  the  burden  betn-een  the  sliips  where 
to  cargoes,  both  are  in  fault,  while  the  French  jurists  give  no  damage  in 
respect  of  cargo  against  either  ship  without  proof,  which  of  the 
two  effected  the  damage,  and  in  the  absence  of  such  proof  the 
owner  bears  his  own  loss  (c). 
Tenth  inb-  Subsection  10  would  probably  have  prevailed  in  the  abseno  eof 

•eotion.  jjjg  peculiar  enactment,  as  there  is  certainly  nothing  (gainst  it  in 

the  Act,  and  the  peculiar  jurisdiction  in  the  case  of  infants  is  pre- 
served to  the  Court  of  Chanceiy  or  the  Chancery  Division,  sect.  34. 
EleTenth  mb-        Subsection  1 1  is  a  mere  carrying  out  in  detail  the  provisions  of 
■ecbon.  gect.  24,  and  might  as  well,  it  seems  to  us,  have  been  left  out  when 

once  the  former  section  was  enacted, 

(a)  17fcl3Vict..c  104,8.  298. 

(i)  Morriaim  t.  Otneral  Steam  Narigalion  Co.,  8  Ex,  732  ;  DoaeU  f,  Generai 
SUaM  A'arvjalion  Co.,  5  E.  &  B.  185  ;  Ti^f  v.  Warauia,  2  C.  B.,  N:  S.,  740  ; 
Tie  Vieiil,  1  Swab.  88,  on  appeal,  10  Mo,  F.  C.  472  ;  aee  TAi  Tciei/rapk,  8  Mo. 
P.  C.  187. 

(e)  2Valin,  178,  180;  1  Emerigon,  408,  c  12,  b,  U;  4  BoiiUj  Paty,  Droit 
Com,  Marit.  t.  12,  >.  16,  pp.  492-502;  Psrtleeeua,   3  Droit  Com.,  No.  652. 
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PART    III. 

Sittings  and  Distribution  of  Busincfis. 

26.  The  Division  of  the  legal  year  into  terms  shall  be  Abolition  of 
abolished  so  far  as  relates  to  the  administration  of  justice ;  *®™^ 
and  there  shall  no  longer  be  terms  applicable  to  any  sitting 

or  business  of  the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  or  of  any  Commissioners  to  whom  any  jurisdiction 
may  be  assigned  under  this  Act ;  but  in  all  other  cases  in 
which,  under  the  law  now  existing,  the  terms  into  which  the 
legal  year  is  divided  are  used  as  a  measure  for  determining 
the  time  at  or  within  which  any  act  is  required  to  be  done, 
the  same  may  continue  to  be  referred  to  for  the  same  or  the 
like  purpose,  unless  and  until  provision  is  otherwise  made  by 
any  lawful  authority.  Subject  to  Rules  of  Court,  the  High 
Court  of  Justice  and  the  Court  of  Appeal,  and  the  Judges 
thereof  respectively,  or  any  such  Commissioners  as  aforesaid, 
shall  have  power  to  sit  and  act,  at  any  time,  and  at  any 
place,  for  the  transaction  of  any  part  of  the  business  of  such 
Courts  respectively,  or  of  such  Judges  or  Commissioner,  or 
for  the  discharge  of  any  duty  which  by  any  Act  of  Parlia- 
ment, or  otherwise,  is  required  to  be  discharged  during  or 
after  term. 

Rules  of  Court  are  the  only  means  of  limiting  the  absolute 
ubiquity  and  continual  activity  of  the  Courts  now  subject  to 
Rules  of  Court  :  the  High  Court,  the  Court  of  Appeal,  and  the 
judges  thereof  respectively,  or  any  such  commission  era  as  afore- 
said, shall  have  power  to  sit  and  act  at  any  titne,  and  at  any  place, 
for  the  transaction  of  any  part  of  the  business  of  such  Courts 
respectively,  or  of  such  judges  or  commissioners,  <&c.  As  to  sittings 
and  vacations,  see  Order  61. 

27.  Her  Majesty  in  Council  may  from  time  to  time,  upon  Vacations, 
any  report   or   recommendation  of  the   *  Judges  by  whose  *  .'S^  38  <fe  89 
advice  Her  Majesty  is  herein-after  authorised  to  make  rules  t.^f;/*     ' 
before  the  commencement  of  this  Act,  and  after  the  com- 
mencement of  this  Act  upon  any  report  or  recommendation 

of  the  Council  of  Judges  of  the  Supreme  Court  herein-after 
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§§27 — 29.  mentioned,  with  the  consent  of  the  Lord  Chancellor,  make, 
revoke,  or  modify,  orders  regulating  the  vacations  to  be  ob- 
served by  the  High  Court  of  Justice  and  the  High  Court  of 
Appeal,  and  in  the  offices  of  the  said  Courts  respectively ; 
and  any  Order  in  Council  made  pursuant  to  this  section  shall, 
so  long  as  it  continues  in  force,  be  of  the  same  effect  as  if  it 
were  contained  in  this  Act ;  and  Rules  of  Court  may  be 
made  for  carrying  the  same  into  effect  in  the  same  manner 
as  if  such  Order  in  Council  were  part  of  this  Act.  In  the 
meantime,  and  subject  thereto,  the  said  vacations  shall  be 
fixed  in  the  same  manner,  and  by  the  same  authority,  as  if 
this  Act  had  not  passed.  This  section  shall  come  into  opera- 
tion immediately  upon  the  passing  of  this  Act. 

All  vacations  are  hereafter  to  be  settled  by  rule  of  Court  made 
by  Her  Majesty  in  Council,  advised  as  in  the  Act  mentioned. 
Until  such  rules  are  made,  vacations  are  to  be  settled  as  hereto- 
fore, but  these  provisions  of  the  Act  come  into  operation  imme- 
diately on  the  passing  of  it.  The  rules  as  to  sittings  and  vacations 
are  contained  in  Order  61,  Act  of  1875,  Schedule  1.  All  such 
rules  are  subject  to  alteration  and  revision  under  sect.  17  of  the 
Act  of  1875,  and  by  that  section  the  reference  in  this  section  to 
certain  Judges  is  defined  to  refer  to  the  Judges  mentioned  in  the 
said  17th  section  of  the  Act  of  1875,  as  the  Judges  on  whose  re- 
commendation an  Order  in  Council  may  be  made.  See  note  on 
sect.  68. 

Sittings  in  28.  Provision  shall  be  made  by  Rules  of  Court  for  the 

vacation.  hearing,  in  London  or  Middlesex,  during  vacation,  by  Judges 

of  the  High  Court  of  Justice  and  the  Court  of  Appeal  re- 
spectively, of  all  such  applications  as  may  require  to  be  im- 
mediately or  promptly  heard. 

Jurisdiction  of  29.  Her  Majesty,  by  commission  of  assize  or  by  any  other 
^**^^^  °f  ^^^  commission,  either  general  or  special,  may  assign  to  any 
Judge  or  Judges  of  the  High  Court  of  Justice  or  other 
persons  usually  named  in  commissions  of  assize,  the  duty  of 
trying  and  determining  within  any  place  or  district  specially 
fixed  for  that  purpose  by  such  commission,  any  causes  or 
matters,  or  any  questions  or  issues  of  fact  or  of  law,  or  partly 
of  fact  and  partly  of  law,  in  any  cause  or  matter  depending 
in  the  said  High  Court,  or  the  exercise  of  any  civil  or 
ciiminal  jurisdiction  capable  of  being  exercised  by  the  said 
High  Court ;  and  any  commission  so  gi*anted  by  Her  Majesty 


SITTINGS  AND  DISTRIBUTION   OF  BUSINESS.  45 

shall  be  of  the  same  validity  as  if  it  were  enacted  in  the  §  29. 
body  of  this  Act,  and  any  Comraissioner  or  Commissioners 
appointed  in  pursuance  of  this  section  shall,  when  engaged 
in  the  exercise  of  any  jurisdiction  assigned  to  him  or  them 
in  pursuance  of  this  Act,  be  deemed  to  constitute  a  Court  of 
the  said  High  Court  of  Justice ;  and,  subject  to  any  restric- 
tions or  conditions  imposed  by  Rules  of  Court  and  to  the  power 
of  transfer,  any  party  to  any  cause  or  matter  involving  the 
trial  of  a  question  or  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  may,  with  the  leave  of  the  Judge  or  Judges  to  whom  or 
to  whose  division  the  cause  or  matter  is  assigned,  require  the 
question  or  issue  to  be  tried  and  determined  by  a  Commis- 
sioner or  Commissioners  as  aforesaid,  or  at  sittings  to  be  held 
in  Middlesex  or  London  as  herein-after  in  this  Act  men- 
tioned, and  such  question  or  issue  shall  be  tried  and  deter- 
mined accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue  of 
fact  may  be  tried  and  determined  in  like  manner  with  the 
consent  of  all  the  parties  thereto. 

This  Bection  keeps  alive  the  powers  of  issuiiig  commissions  of 
assize  and  similar  commissions,  giving  power  to  try  issues  of  fact 
with  juries,  which  powers  are  now  made  exerciseable  and  adapt- 
able in  all  cases  involving  the  trial  of  a  question  or  issue  of  fact, 
or  partly  of  fact  and  partly  of  law,  no  matter  in  what  division  of 
the  Court  the  cause  or  matter  may  be  pending,  application  being 
made  to  the  Judge  or  Judges  before  whom  or  whose  division  the 
matter  is  pending,  by  a  party  to  the  matter  involving  the  trial, 
without  which  application  it  would  seem  the  Judge  or  the  division 
Court  itself  may  determine  the  question  though  one  of  fact  merely. 
It  appears,  that  the  object  of  this  section,  is  to  assimilate  the  Apparent  oh- 
hearing  of  causes  in  courts  of  law  and  in  courts  of  equity ;  for,  on  ject  of  section. 
the  application  of  a  party,  there  is  the  same  power  in  the  one 
Court  as  in  the  other  to  grant  a  jury,  which  will  be  summoned 
and  used  in  all  the  Courts  in  the  same  way  now,  ie,,  by  a  com- 
mission to  a  Judge  or  Commissioners  to  try  the  issues  of  fact. 

A  cause  or  matter  not  involving  any  question  of  fact  may  be 
tried  now  and  determined  in  like  manner  with  the  consent  of  all 
the  parties  thereto.  This  is  an  almost  unintelligible  provision  :  is  Querymeaning. 
it  intended  that  a  jury  is  to  determine  pure  cases  of  law  ?  If  so, 
how  is  it  to  be  done  1  The  commission  of  assize  is  to  the  com- 
missioner and  a  jury ;  the  only  way  it  seems  to  us  to  be  open  to 
explanation,  is  to  hold  that  in  this  clause  the  intention  is  to  deal 
with  the  other  commissions  above-mentioned  only,  and  by  consent 


46  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

§§  30,  81.  to  allow  the  judge  to  refer  the  whole  cause  depending  on  any  part 
or  question  of  it,  though  a  question  of  pure  law,  to  a  commissioner 
for  determination. 

Sittings  for  30.  Subject  to  Rules  of  Court,  sittings  for  the  trial  by  jury 

London  and  of  causes  and  questions  or  issues  of  fact  shall  be  held  in 
Middlesex.  Middlesex  and  London,  and  such  sittings  shall,  so  far  as  is 
reasonably  practicable,  and  subject  to  vacations,  be  held 
continuously  througiiout  the  year  by  as  many  Judges  as  the 
business  to  be  disposed  of  may  render  necessary.  Any  Judge 
of  the  High  Court  of  Justice  sitting  for  the  trial  of  causes 
and  issues  in  Middlesex  or  London,  at  any  place  heretofore 
accustomed,  or  to  be  hereafter  determined  by  Rules  of  Court, 
shall  be  deemed  to  constitute  a  Court  of  the  said  High  Court 
of  Justice. 

Subject  to  Rules  of  Court  and  vacations  which  are  to  be  (a) 
settled  by  rules,  jury  sittings  are  to  be  held  in  London  and 
Middlesex  during  the  whole  year,  by  ajs  many  judges  ajs  shall  be 
wanted  for  the  purpose. 

Divisionaofthe      31.  For  the  more  convenient  despatch  of  business  in  the 
Jostice.  s^id  High  Court  of  Justice  (but  not  so  as  to  prevent  any 

Judge  from  sitting  whenever  required  in  any  Divisional 
Court,  or  for  any  Judge  of  a  different  Division  from  his  own,) 
there  shall  be  in  the  said  High  Court  five  Divisions  consist- 
ing of  such  number  of  Judges  respectively  as  herein-after 
mentioned.  Such  five  Divisions  shall  respectively  include, 
immediately  on  the  commencement  of  this  Act,  the  several 
Judges  following  ;  (that  is  to  say,) 

(1.)  One  Division  shall  consist  of  the  following  Judges; 
(that  is  to  say,)  The  Lord  Chancellor,  who  shall  be 
President  thereof,  the  Master  of  the  Rolls,  and  the 
Vice-Chancellors  of  the  Court  of  Chancery,  or  such 
of  them  as  shall  not  be  appointed  ordinary  Judges 
of  the  Court  of  Appeal : 
(2.)  One  ^ other  Division  shall  consist  of  the  following 
Judges  ;  (that  is  to  say,)  The  Lord  Cliief  Justice  of 
England,  who  shall  be  President  thereof,  and  such 
of  the  other  Judges  of  the  Court  of  Queen's  Bench 
as  shall  not  be  appointed  ordinary  Judges  of  the 
Court  of  Appeal : 

(a)  See  order  61  Act  of  1875. 
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(3.)  One   other  Division   shall   consist   of   the   following       §  31, 

Judges ;  (that  is  to  say,)  The  Lord  Cliief  Justice  of 

the  Common  Pleas,  who  shall  be  President  thereof, 

and   such   of  the   other  Judges  of  the   Court  of 

Common  Pleas  as  shall  not  be  appointed  ordinaiy 

Judges  of  the  Court  of  Appeal : 

(4.)  One   other   Division   shall   consist   of   the   following 

Judges  ;  (that  is  to  say,)  The  Lord  Chief  Baron  of 

the  Exchequer,  who  shall  be  President  thereof,  and 

such  of  the  other  Barons  of  the  Court  of  Exchequer 

as  shall  not  be  appointed  ordinary  Judges  of  the 

Court  of  Appeal : 

(5.)  One  other  Division  shall  consist  of  two  Judges  who, 

immediately  on   the  commencement  of  this   Act, 

shall  be  the  existing  Judge  of  the  Court  of  Probate 

and   of  the   Court   for  Divorce   and   Matrimonial 

Causes  and  the  existing  Judge  of  the  High  Court 

of  Admiralty,  unless  either  of  them  is  appointed  an 

ordinary  Judge  to   the   Court   of  Appeal      The 

existing  Judge  of  the  Court  of  Probate  shall  (unless 

so  appointed)  be  the  President  of  the  said  Division, 

and  subject  thereto  the  Senior  Judge  of  the  said 

Division,   according  to  the   order   of   Precedence 

under  this  Act,  shall  be  President. 

The  said  five  Divisions  shall  be  called  respectively  the 

Chancery  Division,  the  Queen's  Bench  Division,  the  Comfnon 

Pleas  Division,  the  Exchequer  Division,  and  the  Probate, 

Divorce,  and  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  Judges  for  constitut- 
ing, in  manner  aforesaid,  immediately  on  the  commencement 
of  this  Act,  any  one  or  more  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions,  may  be  supplied  by  the 
appointment,  under  Her  Majesty's  Royal  Sign  Manual,  either 
before  or  after  the  time  fixed  for  the  commencement  of  this 
Act,  of  one  of  the  Puisne  Justices  or  Junior  Barons  of  any 
superior  Court  of  Common  Law  from  which  no  Judge  may 
be  so  appointed  as  aforesaid  to  the  Court  of  Appeal,  to  be  a 
Judge  of  any  Division  in  which  such  deficiency  would  other- 
wise exist.  And  any  deficiency  of  the  number  of  three  Vice- 
Chancellors  or  of  the  two  Judges  of  the  Probate  and 
Admiralty  Divisions  at  the  time  of  the  commencement  of 
this  Act  may  be  supplied  by  the  appointment  of  a  new 
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§§  31,  82.  Judge  in  his  place  in  the  same  manner  as  if  a  vacancy  in 
such  office  had  occurred  after  the  commencement  of  this 
Act. 

Any  Judge  of  any  of  the  said  Divisions  may  be  transferred 
by  Her  Majesty,  under  Her  Royal  Sign  Manual,  from  on^  to 
another  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  Judges  of  the 
said  High  Court,  the  Judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  this  Act,  and  to  any  Rules 
of  Court  which  may  be  made  pursuant  thereto,  become  a 
member  of  the  same  Division  to  which  the  Judge  whose 
place  has  become  vacant  belonged. 

This  section  along  with  sect.  34  has  done  much  to  bring  to 
nought  all  the  vaunted  imification  of  the  courts,  and  there  really 
seems  no  good  reason  why  the  court  should  be  divided  into  five 
divisions,  though  there  is  much  to  be  said  for  three, — a  general 
court  of  contest,  including  the  three  present  Common  Law  Courts, 
a  Court  of  General  Administration,  comprising  the  present 
Chancery,  and  the  Court  of  Admiralty,  Probate,  and  Divorce,  if 
they  are  to  be  one  Court. 


Power  to  alter 
Divisions  by 
Order  in 
Council. 


32.  Her  Majesty  in  Council  may  from  time  to  time,  upon 
any  report  or  recommendation  of  the  Council  of  Judges  of 
the  Supreme  Court  herein-after  mentioned,  order  that  any 
reduction  or  increase  in  the  number  of  Divisions  of  the  High 
Court  of  Justice,  or  in  the  number  pf  the  Judges  of  the  said 
High  Court  who  may  be  attached  to  any  such  Division,  may, 
pursuant  to  such  report  or  recommendation,  be  carried  into 
eflfect ;  and  may  give  all  such  further  directions  as  may  be 
necessary  or  proper  for  that  purpose ;  and  such  Order  may 
provide  for  the  abolition  on  vacancy  of  the  distinction  of  the 
offices  of  any  of  the  following  Judges,  namely,  the  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Chief  Justice 
of  the  Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer, 
which  may  be  reduced,  and  of  the  salaries,  pensions,  and 
patronage  attached  to  such  offices,  from  the  offices  of  the 
other  Judges  of  the  High  Court  of  Justice,  notwithstanding 
anything  in  this  Act  relating  to  the  countenance  of  such 
offices,  salaries,  pensions,  and  patronage ;  but  no  such  Order 
of  Her  Majesty  in  Council  shall  come  into  operation  until 
the  same  shall  have  been  laid  before  each  House  of  Parlia- 
ment for  thirty  days  on  which  that  House  shall  have  sat,  nor 
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if,  within  such  period  of  thirty  days,  an  address  is  presented  §§  32  ^34. 

to  Her  Majesty  by  either  House  of  Parliament,  praying  that 

the  same  may  not  come  into  opemtion.     Any  such  Order,  in 

respect  whereof  no  such  address  shall  have  been  presented 

to  Her  Majesty,  shall,  from  and  after  the  expimtion  of  such 

period  of  thirty  days,  be  of  the  same  force  and  effect  as  if  it 

had  been  herein  expressly  enacted :  Provided  always,  that 

the  total  number  of  the  Judges  of  the  Supreme  Court  shall 

not  be  reduced  or  increased  by  any  such  Order. 

Provision  is,  however,  made  in  this  section  for  doing  in  future 
what  we  have  suggested  in  the  note  to  the  last  foregoing  section. 
Power  is  left  to  the  Queen  in  Council  upon  the  report  or  recom- 
mendation of  the  Council  of  Judges  obtained  upon  the  consent  of 
both  Houses  of  Parliament  as  in  the  section  provided,  to  vary 
either  by  reducing  or  enlarging  the  number  of  divisions,  or  the 
number  of  judges  in  any  division,  and  on  vacancy  to  abolish  the 
distinction  of  the  offices  of  Lord  Chief  Justice,  Master  of  the  Rolls, 
Chief  Justice  of  the  Common  Pleas,  and  Chief  Baron,  from  those 
of  the  other  Judges,  and  tp  reduce  the  salaries,  patronage,  and 
pensions  of  these  offices,  but  no  such  order  shall  alter  the  entire 
number  of  Judges  in  the  Supreme  Court. 

33.  All  causes  and  matters  which  may  be  commenced  in,  Halea  of  Court 
or  which  shall  be  transferred  by  this  Act  to,  the  High  Court  disSution'of 
of  Justice,  shall  be  distributed  among  the  several  Divisions  bnunen. 
and  Judges  of  the  said  High  Court,  in  such  manner  as  may 

from  time  to  time  be  determined  by  any  Rules  of  Court,  or 
Orders  of  Transfer,  to  be  made  under  the  authority  of  this 
Act;  and  in  the  meantime,  and  subject  thereto,  all  such 
causes  and  matters  shall  be  assigned  to  the  said  Divisions 
respectively,  in  the  manner  herein-after  provided.  Every 
document  by  which  any  cause  or  matter  may  be  commenced 
in  the  said  High  Court  shall  be  marked  with  the  name  of 
the  Division,  or  with  the  name  of  the  Judge,  to  which  or  to 
whom  the  same  is  assigned. 

Practically  the  arrangement  of  business  under  this  clause  will 
bo  arranged  much  in  the  same  way  as  that  of  Chancery  is  now 
distributed,  so  far  as  not  governed  by  Rules  of  Court, 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Aasignmentof 
Chancery  Division  of  the  said  Court :  ^^^  ^ 

(1.)  All  causes  and  matters  pending  in   the   Court   of  cuiar  DlTisions 
Chancery  at  the  commencement  of  this  Act :  sub^^to^'*^' 

R  Rnles. 
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§  84,  (2.)  All  causes  and  matters  to  be  commenced  after  the 

commencement  of  this  Act,  under  any  Act  of  Parlia- 
ment by  which  exclusive  jurisdiction,  in  respect  to 
such  causes  or  matters,  has  been  given  to  the  Court 
of  Chancery,  or  to  any  Judges  or  Judge  thereof 
respectively,  except  Appeals  from  County  Courts : 
(3.)  All  causes  and  matters  for  any  of  the  following  pur- 
poses : 
The   administration   of   the   estates   of   deceased 

persons ; 
The  dissolution  of  partnerships  or  the  taking  of 

partnership  or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raising  of  portions,  or  other  charges  on  land ; 
The  sale  and  distribution  of  the  proceeds  of  property 

subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  private ; 
The  rectification,  or  setting  aside,  or  cancellation  of 

deeds  or  other  written  instruments ; 
The    specific    performance    of   contracts   between 
vendors  and  purchasers  of  real  estates,  including 
contracts  for  leases ; 
The  pai-tition  or  sale  of  real  estates  ; 
The  wardship  of  infants  and  the  care  of  infants' 
estates. 
Tliere  shall  be  assigned  (subject  as  aforesaid)  to  the  Queen's 
Bench  Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civil  and  criminal,  pending  in 
the  Court  of  Queen's  Bench  at  the  commencement 
of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which 
would  have  been  within  the  exclusive  cognizance  of 
the  Court  of  Queen's  Bench  in  the  exercise  of  its 
original  jurisdiction,  if  this  Act  had  not  passed. 
There   shall  be   assigned   (subject  as   aforesaid)    to  the 
Common  Pleas  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court  of  Pleas 
at  Durham,  respectively,  at  the  commencement  of 
this  Act : 
(2.)  All  causes  and  matters  which  would  have  been  within 


Part  tnarhed 
byliner^ealed, 
38  di  89  Via. 
)c.  77,  f.  88, 
and  Sched.  2. 

See  aUo  tame 
Aety  i.  9. 
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the  exclusive  cognizance  of  the  Court  of  Common      §  34. 
Pleas  at  Westminster,  if  this  Act  had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Exchequer  at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Court  of  Exchequer 
either  as  a  Court  of  Revenue  or  as  a  Common  Law 
Court  if  this  Act  had  not  passed : 

(3.)  All  matters  pending  in  the  London  Court  of  Bank- 
ruptcy at  the  commencement  of  this  Act : 

(4.)  All  matters  to  be  commenced  after  the  commence- 
ment of  this  Act  under  any  Act  of  Parliament  by 
which  exclusive  jurisdiction  in  respect  to  such 
matters  has  been  given  to  the  London  Court  of 
Bankruptcy. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the  Pro- 
bate, Divorce,  and  Admiralty  Division  of  the  said  High 
Court: 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Probate,  or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of  Admiralty, 
at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Court  of  Probate, 
or  the  Court  for  Divorce  and  Matrimonial  Causes, 
or  of  the  High  Court  of  Admiralty,  if  this  Act 
had  not  passed. 

The  object  of  this  clause  seems  to  be,  as  far  as  the  change  before  PreseireB  joris- 
made,  viz.,  universalizing  the  doctrines  of  equity  wherever  they  ?^^*|j^<*^®^^**' 
varied  from  the  doctrines  of  common  law,  would  allow,  to  preserve    ^ 
all  business  in  the  Courts  in  which  it  was  likely  to  have  taken 
place  formerly.     It  has  with  this  view  preserved  to  Chancery 
most  of  its  general  heads  of  jurisdiction.     To  the  other  Courts  all 
their  special  jurisdictions,  and  to  all  the  Courts  all  the  jurisdiction 
over  all  cases  already  introduced  into  them  respectively  at  the 
time  of  the  Act  coming  into  effect.     The  Queen's  Bench  used  Jurisdiction  of 
formerly  to  have  some  jurisdictions  which  it  has  now  lost ;  but  it  Qaeen'a  Bench, 
still  has  an  exclusive  jurisdiction  over  inferior  jurisdictions,  and 
may  either  remove  their  proceedings  to  be  determined  by  itself,  or 
prohibit  their  proceeding.     It  has  a  control  over  all  civil  corpora- 

E  2 
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§  35.       tions  in  the    kingdom,  and    supervises   mtigistrates,  and  has   a 
general  criminal  jurisdiction.     The  Court  of  Common  Pleas  has 


PleMk™™^'^  not  for  long  exercised  a  large  exclusive  jurisdiction  so  far  as  we 
know  ;  but  it  always  held  exclusive  jurisdiction  as  to  real  actions 
and  writs  of  right,  which  long  ago  were  perhaps  the  most  impor- 
tant of  legal  questions.  All  these  but  three,  viz.,  Writ  of  Dower 
unde  nil  habet.  Writ  of  Right  of  Dower,  and  Quare  Impedit,  were 
abolished  absolutely  by  3  &  4  W.  4,  c.  27,  s.  36  (the  Statute  of 
Limitations),  and  these  three,  with  the  plaint  for  Freebench  or 
Dower  in  regard  to  copyhold  lands  which  had  been  kept  alive 
along  with  them,  were  abolished  by  23  k  24  Vict.  c.  126,  s.  26, 
and  personal  actions  (the  Common  Law  Procedure  Act,  1860), 
substituted  for  them ;  but  these  were  still  retained  in  the 
Common  Pleas,  to  which  they  are  still  peculiar.  The  Court  of 
Common  Pleas  is  also  the  Court  appointed  for  appeals  from  the 
decision  of  revising  barristers  as  to  the  registration  of  electors  :  see 
6  Vict,  a  18,  s.  60,  since  which  this  enactment  has  not  been 

Of  Exchequer,  changed.  As  to  the  Court  of  Exchequer,  it  was  originally,  and  is 
still,  a  Court  of  Revenue  ;  but  out  of  this  its  common  law  as  well 
as  its  former  equity  jurisdiction  arose,  and  we  never  knew  of  any 
exclusive  jurisdiction  possessed  by  it  except  as  a  Court  of  Revenue, 
in  which  its  peculiar  jurisdiction  is  still  maintained.  The  grant 
to  it  of  Bankruptcy  jurisdiction  made  by  the  Act  of  1873,  has 
been  repealed  by  the  Act  of  1875,  as  before  remarked,  sect.  9. 

Of  Probate,       The  jurisdiction  of  the  Probate,  Admiralty,  and  Divorce  Division 

&c.  vrill  be  the  same  as  that  formerly  held  by  the  three  Courts  of  the 

same  name  or  names. 

Option  for  anj      35.  Subject  to  any  Rules  of  Court,  and  to  the  provisions 
Plaintiff  (sub-   hercln-before  contained,  and  to  the  power  of  transfer,  every 

ject  to  Roles)  i         -l  i.x  -l  i  • 

to  choose  in      person  by  whom  any  cause  or  matter  may  be  commenced  m 
vhat  Dirision   the  Said  High  Couft  of  Justice  shall  assign  such  cause  or 
jUpealed  38  <(;  matter  to  one  of  the  Divisions  of  the  said  High  Court,  not 
^%^*^'Ji'  ^^'  ^^i^g  ^^®  Probate,  Divorce,  and  Admiralty  Division  thereof, 
Schek  2.         as  he  may  think  fit,  by  marking  the  document  by  which  the 
See  aUo  same    same  is  commenced,  with  the  name  of  such  Division,  and 
^<*$ ».  1  .       giving  notice  thereof  to  the  proper  officer  of  the  Court ; 
provided  that  all  interlocutory  and  other  steps  and  proceed- 
ings in  or  before  the  said  High  Court,  in  any  cause  or  matter 
subsequent  to  the  commencement  thereof,  shall  be  taken 
(subject  to  any  Rules  of  Court  and  to  the  power  of  transfer) 
in  the  Division  of  the  said  High  Court  to  which  such  cause 
or  matter  is  for  the  time  being  attached ;  provided  also,  that 
if  any  plaintiff  or  petitioner  shall  at  any  time  assign  his 
cause  or  matter  to  any  division  of  the  said  High  Court  to 
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which,  according  to  the  Rules  of  Court  or  the  provisions  of  this      §  36. 
Act,  the  same  ought  not  to  be  assigned,  the  Court,  or  any  ^ 

Judge  of  such  Division,  upon  being  informed  thereof,  may 
on  the  summary  application,  at  any  stage  of  the  cause  or 
matter,  du^ect  the  same  to  be  transferred  to  the  Division  of 
the  said  Court  to  which,  according  to  such  rules  or  provisions, 
the  same  ought  to  have  been  assigned,  or  he  may,  if  he  think 
it  expedient  so  to  do,  retain  the  same  in  the  Division  in 
which  the  same  was  commenced ;  and  all  steps  and  proceed- 
ings whatever  taken  by  the  plaintiff  or  petitioner,  or  by  any 
other  party  in  any  such  cause  or  matter,  and  all  ordere  made 
therein  by  the  Court  or  any  Judge  thereof  before  any  such 
transfer,  shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses in  the  same  manner  as  if  the  same  respectively  had 
been  taken  and  made  in  the  proper  Division  of  the  said 
Court  to  which  such  cause  or  matter  ought  to  have  been 
assigned. 

This  section  is  altogether  repealed.  Act  of  1875,  sect.  30  and 
Schedule  2,  and  in  lieu  thereof  seems  to  be  substituted  sect.  1 1, 
which  is  as  follows  : — "  Subject  to  any  Rules  of  Court  and  to  the  ProviBion  of 
provisions  of  the  principal  Act,  and  this  Act,  and  to  the  power  of  ^^  °{  ^^^^  ** 
transfer,  every  person  by  whom  any  cause  or  matter  may  be  com-  any  plidntiff 
menced  in  the  said  High  Court  of  Justice  shall  assign  such  cause  (subject  to 
or  matter  to  one  of  the  Divisions  of  the  High  Court  as  he  may  B-uIob)  to  choose 
think  fit  by  marking  the  document  by  which  the  same  is  com-  non  he  will 
menced  with  the  name  of  such  Division,  and  giving  notice  thereof  sne. 
to  the  proper  oflBcer  of  the  Court :  Provided  that 

**  1.  All  interlocutory  and  other  steps  and  proceedings  in  or 
before  the  said  High  Court  in  any  cause  or  matter  subsequent 
to  the  commencement  thereof,  shall  be  taken  (subject  to  any 
Rules  of  Court  and  to  the  power  of  transfer)  in  the  Division  of 
the  said  High  Court  to  which  such  cause  or  matter  is  for  the 
time  being  attached  ;  and 

"  2.  If  any  plaintiff  or  petitioner  shall  at  any  time  assign  his 
cause  or  matter  to  any  Division  of  the  said  High  Court  to  which, 
according  to  the  Rules  of  Court  or  the  provisions  of  the  principal 
Act,  or  this  Act,  the  same  ought  not  to  be  assigned,  the  Coiurt,  or 
any  Judge  of  such  Division,  upon  being  infoimed  thereof,  may,  on 
a  summary  application  at  any  stage  of  the  cause  or  matter,  direct 
the  same  to  be  transferred  to  the  Division  of  the  said  Court  to 
which,  according  to  such  rules  or  provisions,  the  same  ought  to 
have  been  assigned,  or  he  may,  if  he  think  it  expedient  so  to  do^ 
retain  the  same  in  the  Division  in  which  the  same  was  commenced ; 
and  all  steps  and  proceedings  whatsoever  taken  by  the  plaintiff  or 
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§8  36,  87. 


Form  of  clause 
repealed,  but 
for  Rules  of 
Conrt  would 
have  destroyed 
jurisdiction  of 
fifth  Division 
in  cases  wher0 
it  had  concur- 
rent jurisdic- 
tion.    Rules 
restored  it. 


Power  of 
transfer. 


Application 
of  party  not 
necessary  to 
remit  caves  to 
proper  Diri- 
eion. 


Sittings  in 
London  and 


petitioner  or  by  any  other  party  in  any  such  cause  or  matter,  and 
all  orders  made  therein  by  the  Court  or  any  Judge  thereof  before 
any  such  transfer,  shall  be  valid  and  effectual  to  all  intents  and 
purposes  in  the  same  manner  as  if  the  same  respectively  had  been 
taken  and  made  in  the  proper  Division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been  assigned  ;  and 

"  3.  Subject  to  Rules  of  Court,  a  person  commencing  any  cause 
or  matter  shdll  not  assign  the  same  to  the  Probate,  Divorce,  and 
Admiralty  Division  unless  he  would  have  been  entitled  to  com- 
mence the  same  in  the  Court  of  Probate,  or  in  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  in  the  High  Court  of  Admi- 
ralty if  this  Act  had  not  passed." 

This  clause,  it  will  be  seen,  differs  only  from  that  which  has 
been  repealed  in  some  slight  particulars  with  reference  to  the  Pro- 
bate, Divorce,  and  Admiralty  Divisions  as  to  which  the  form  of  the 
clause  repealed,  but  for  the  Rules  of  Court  to  which  it  gave 
sanction,  would  have  taken  away  all  jurisdiction  from  the  Admi- 
ralty Division  in  those  cases  in  which  the  Court  of  Admiralty  has 
concurrent  jurisdiction  with  the  Common  Law  Courts.  The  Rules 
of  Court,  however,  would,  under  the  power  given  them,  have 
restored  this  jurisdiction,  even  if  the  clause  had  not  been  repealed 
and  the  present  clause  been  substituted.  See  Order  5,  Rule  4. 
Notice  to  the  proper  officer  of  the  Court  is  provided  for  by  Order 
5,  Rule  9. 

36.  Any  cause  or  matter  may  at  any  time,  and  at  any 
stage  thereof,  and  either  with  or  without  application  from 
any  of  the  parties  thereto,  be  transferred  by  such  authority 
and  in  such  manner  as  Rules  of  Court  may  direct,  from  one 
Division  or  Judge  of  the  High  Court  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the  like  authority 
be  retained  in  the  Division  in  which  the  same  was  com- 
menced, although  such  may  not  be  the  proper  Division  to 
which  the  same  cause  or  matter  ought,  in  the  first  instance, 
to  have  been  assigned. 

It  does  not  require  any  application  from  any  party  to  a  cause  to 
get  it  sent  to  the  proper  division ;  if  wrongly  entered  at  first  it 
may  be  done  by  such  authority  and  in  such  manner  as  Rules  shall 
direct,  or  it  may  be  retained  in  the  Division  in  which  it  wrongly  is, 
though  how  this  can  all  be  done  by  Rule  it  is  not  easy  to  see,  a 
Rule  generally  acting  steadily  without  being  varied  by  the  discre- 
tion of  a  Judge,  within  which  the  matter  seems  clearly  to  be  left. 

37.  Subject  to  any  arrangements  which  may  be  from  time 
to  time  made  by  mutual  agreement  between  the  Judges  of 
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the  said  High  Court,  the  sittings  for  trials  by  jury  in  London  §|  87,  88. 
and  Middlesex,  and  the  sittings  of  Judges  of  the  said  High  Middleacx  and 
Court  under  Commissions  of  Assize,  Oyer  and  Terminer,  and  on  Circuits. 
Gaol  Delivery,  shall  be  held  by  or  before  Judges  of  the^^^^^J^ 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  of  the  #.8. 
said  High  Court :  provided  that  it  shall  be  lawful  for  Her 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  Com- 
mi&sion  any  Ordinary  Judge  of  the  Court  of  Appeal  or  any 
Judge  of  the  Chancery  Division  to  bo  appointed  after  the 
commencement  of  this  Act  or  any  Serjeant-at-Law,  or  any  of 
Her  Majesty's  Counsel  learned  in  the  law,  who,  for  the 
purposes  of  such  Commission,  shall  have  all  the  power, 
authority,  and  jurisdiction  of  a  Judge  of  the  said  High  Court. 

This  clause  is  to  provide  that  the  Judges  already  appointed  shall 
not  be  made  subject  to  a  quantity  and  quality  of  work  which  they 
did  not  contemplate  when  they  took  their  appointments,  and  pro- 
vides that  the  circuit  work  and  sitting  with  juries  shall  at  first  be 
confined  to  those  whose  duty  it  has  been  hitherto ;  but  it  provides 
that  any  Judge  to  be  appointed  in  future,  though  a  Chancery  or 
Appellate  Judge,  may  be  commissioned  to  sit  with  a  jury  or  any 
Serjeant  or  Q.C. 

Section  8  of  Act  of  1875  fiurther  contains  an  amendment  to  this  Fatuie  judges 
clause  as  follows  : — "  Every  Judge  of  the  Probate,  Divorce,  and  ^^  ^^  ^^^ 
Admiralty  Division  of  the  said  High  Court  of  Justice  appointed  jm  buainess 
after  the  passing  of  this  Act  shall,  so  far  as  the  state  of  business  nnder  commis- 
in  the  said  Division  will  admit,  share  with  the  Judges  mentioned  in  "^^°* 
sect  37  of  the  principal  Act,  the  duty  of  holding  sittings  for  trials 
by  jury  in  London  and  Middlesex,  and  sittings  under  Commissions 
of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  and  Gaol  Delivery." 

38.  The  Judges  to  be  placed  on  the  rota  for  the  trial  of  Rota  of  Judges 
election  petitions  for  England  in  each  year,  under  the  pro-  'or  election 
visions  of  the  "Parliamentary  Elections  Act,  1868,"  shall  be  ^   ^^^' 
selected  out  of  the  Judges  of  the  Queen's  Bench,  Common 
Picas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice 
in  such  manner  as  may  be  provided  by  any  Rules  of  Court 
to  be  made  for  that  purpose;    and  in  the  meantime,  and 
subject  thereto,  shall  be  selected  out  of  the  Judges  of  the 
said  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  said  High  Court,  by  the  Judges  of  such  Divisions 
respectively,  as  if  such  Divisions  had  been  named  instead  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 
respectively,  in  such  last-mentioned  Act :  Provided  that  the 
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§§  38—40.  Judges  who,  at  the  commencement  of  this  Act,  shall  be  upon 
the  rota  for  the  trial  of  such  petitions  during  the  then 
current  year,  shall  continue  upon  such  rota  until  the  end  of 
such  year,  in  the  same  manner  as  if  this  Act  had  not  passed. 

Here  also  the  duty  of  trying  election  petitions  is  confined  to  the 
same  Judges  as  ixrere  subject  to  the  duty  at  the  time  the  Act  came 
into  operation,  subject  to  rules  of  Court ;  but  no  provision  is  made 
for  other  Judges  being  in  future  rendered  liable  to  these  duties. 

Powers  of  one      39.  Any  Judge  of  the  said  High  Court  of  Justice  may, 

nowtftotSg  s^^j^^*^  ^  ^°y  ^^^^^  ^^  CoMTt,  exercise  in  Court  or  in 
a  Divisional  Chambers  all  or  any  part  of  the  jurisdiction  by  this  Act 
^^^  vested  in  the  said  High  Court,  in  all  such  causes  and  mattei*s 

and  in  all  such  proceedings  in  any  causes  or  matters,  as 
before  the  passing  of  this  Act  might  have  been  heard  in 
Court  or  in  Chambers  respectively,  by  a  single  Judge  of  any 
of  the  Courts  whose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court,  or  as  may  be  directed  or  authorised  to  be 
so  heard  by  any  Rules  of  Court  to  be  hereafter  made.  In 
all  such  cases,  any  Judge  sitting  in  Court  shall  be  deemed  to 
constitute  a  Court. 

Powers  of  The  powers  and  jurisdiction  now  exercisable  by  a  single  Judge  are 

"°^-*«r^^      by  this  section  kept  alive,  so  that  in  no  case  where  a  single  Judge 

was  before  the  Act  sufficient  will  more  be  absolutely  necessary  now. 

Divisional  40.  Such  causes  and  matters  as  are  not  proper  to  be  heard 

ffiS^cSiirt  of  ^y  *  »^"g'®  J^^»®  «^^  ^  ^^^^^  ^y  Divisional  Courts  of  the 
Jnstice.  said  High  Court  of  Justice,  which  shall  for  that  purpose 

exercise  all  or  any  part  of  the  jurisdiction  of  the  said  High 
Court.  Any  number  of  such  Divisional  Courts  may  sit  at 
the  same  time.  A  Divisional  Court  of  the  said  High  Court 
of  Justice  shall  be  constituted  by  two  or  three,  and  no  more 
of  the  Judges  thereof ;  and,  except  when  through  pressure 
of  business  or  any  other  cause  it  may  not  conveniently  be 
found  practicable,  shall  be  composed  of  three  such  judges. 
Every  Judge  of  the  said  High  Court  shall  be  qualified  and 
empowered  to  sit  in  any  of  such  Divisional  Courts.  The 
President  of  every  such  Divisional  Court  of  the  High  Court 
of  Justice  shall  be  the  senior  Judge  of  those  present,  accord- 
ing to  the  order  of  their  precedence  under  this  Act. 

nf         These  arrangements  may  give  great  elasticity  and  convenience 
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to  the  Court  :  wherever  it  may  be  desirable  to  have  more  than       §  41. 
one  Jadge  to  hear  a  matter,  it  can  be  heard  by  a  Divisional  Court  of 


two  or  three  Judges,  and  a  number  of  such  Divisional  Courts  may  jue^t. 
sit  at  the  same  time.  Bj  these  means  the  judicial  power  available 
on  the  bench  can  undoubtedly  be  more  economically  applied  than 
is  possible  now.  Judges  may  be  distributed  out  of  their  usual 
Divisions,  as  may  be  most  convenient ;  on  the  whole,  we  think  that 
by  this  arrangement  more  busmess  can  be  got  through  than  by 
the  present  arrangement. 

41.  Subject  to  any  Rules  of  Court,  and  in  the  meantime  Diyisional 
until  such  Rules  shall  be  made,  ail  business  belonging  to  the  ^!^  f®^ 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  Queen's  BencB, 
respectively  of  the  said  High  Court,  which,  according  to  the  Con^™o«;  Wcaa, 
practice  now  existing  in  the  Superior  Courts  of  Common  DiviBions. 
Law,  would  have  been  proper  to  be  transacted  or  disposed 
of  by  the  Court  sitting  in  Banc,  if  this  Act  had  not  passed, 
may  be  transacted  and  disposed  of  by  Divisional  Courts, 
which  shall,  as  far  as  may  be  found  practicable  and  con- 
venient, include  one  or  more  Judge  or  Judges  attached  to 
the  particular  Division  of  the  said  Court  to  which  the  cause 
or  matter  out  of  which  such  business  arises  has  been  assigned ; 
and  it^ball  be  the  duty  of  every  Judge  of  such  last-mentioned 
Division,  and  also  of  every  other  Judge  of  the  High  Court 
who  shall  not  for  the  time  being  be  occupied  in  the  transaction 
of  any  business  specially  assigned  to  him,  or  in  the  business 
of  any  other  Divisional  Court,  to  take  part,  if  required,  in 
the  sittings  of  such  Divisional  Courts  as  may  from  time  to 
time  be  necessary  for  the  transaction  of  the  business  assigned 
to  the  said  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  respectively ;  and  all  siich  arrangements  as  may  be 
necessary  or  proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divisional  Courts  of  the  said  High  Court  of 
Justice  for-  any  other  purpose  authorised  by  this  Act,  and 
also  for  the  proper  transaction  of  that  part  of  the  business 
of  the  said  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  respectively,  which  ought  to  be  transacted  by  one 
or  more  Judges  not  sitting  in  a  Divisional  Court,  shall  be 
made  from  time  to  time  under  the  direction  and  superinten- 
dence of  the  Judges  of  the  said  High  Court;  and  in  case  of 
diCFerence  among  them,  in  such  manner  as  a  majority  of  the 
said  Judges,  with  the  concurrence  of  the  Lord  Chief  Justice 
of  England,  shall  determine. 
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§  42.  This  section,  subject  to  Rules  of  Court,  provides  for  the  distribu- 

tion  of  the  business,  which  is  now-a-days  Banc  business,  among  the 
Judges  of  the  Divisions  corresponding  to  the  old  Common  Law 
Courts,  but  the  mode  provided  is  not  certain  to  be  easy  in  its  action, 
as  it  provides  that  the  division  of  business  amongst  the  Judges 
shall,  in  the  cases  mentioned  near  the  end  of  the  section,  be  under 
the  direction  and  superintendence  of  the  Judges  of  the  High  Court, 
and  in  case  of  difference  among  them,  in  such  manner  as  a  majority 
How  if  Chief    of  the  said  Judges,  with  the  concurrence  of  the  Lord  Chief  Justice 
Justice  do  not  of  England,  shall  determine.    It  does  not  seem  to  be  contemplated 
majority  of       ^^^  ^^®  ^^^  Chief  Justice  can  at  any  time  be  out  of  concurrence 
Judges  ?  with  the  majority  of  the  Judges,  but  if  he  were  never  out  of  con- 

currence, surely  it  was  nugatory  to  require  his  concurrence  ex- 
pressly, and  if  he  is  not  in  concurrence  under  the  clause  as  it  now 
stands,  the  consequence  may  be  awkward. 

Distribution  of      42.  Subject  to  any  Rules  of  Court,  and  in  the  meantime 
t^^r^'  «"til  s'^ct  rules  shaU  be  made,  all  business  arising  out  of 
the  Chancery     any  causc  Or  matter  assigned  to  the  Chancery  or  Probate, 
^voree  and     Divorce,  and  Admiralty  Division  of  the  said  High  Court  shall 
Admiralty        be  transacted  and  disposed  of  in  the  first  instance  by  one 
High  Court.    ^  Judge  only,  as  has  been  heretofore  accustomed  in  the  Court 
of  Chancery,  the  Court   of  Probate  and  for  Divorce  and 
Matrimonial    Causes,   and  the    High   Court  of  Admiralty 
respectively  ;  and  every  cause  or  matter  which,  at  the  com- 
mencement of  this  Act,  may  be  depending  in  the  Court  of 
Chancery,  the  Court  of  Probate  and  for  Divorce  and  Matri- 
monial Causes,  and  the  High  Court  of  Admiralty  respectively; 
shall  (subject  to  the  power  of  transfer)  be  assigned  to  the 
same  Judge  in  or  to  whose  Court  the  same  may  have  been 
depending  or  attached  at  the  commencement  of  this  Act ; 
and  every  cause  or  matter  which  after  the  commencement 
of  this  Act  may  be  commenced  in  the  Chancery  Division 
of  the  said  High   Court  shall  be  assigned  to  one  of  the 
Judges    thereof,  by  marking    the    same  with    the    name 
of  such  of  the  said  Judges  as   the  plaintiff  or  petitioner 
(subject  to  the   power    of   transfer)    may  in    his    option 
think  fit :  Provided  that  (subject  to  any  Rules  of  Court, 
and  to  the  power  of  transfer,  and  to  the  provisions  of  this 
Act  as  to  trial  of  questions  or  issues  by  Commissioners,  or 
in   Middlesex  or  London,)   all  causes  and   matters  which 
if  this  Act  had  not  passed,  would  have  been  within  the 
exclusive  cognizance  of  the  High  Court  of  Admiralty,  shall 
be  assigned  to  the  present  Judge  of  the  said  Admiralty 
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Court  during  his  continuance  in  oflSce  as  a  Judge  of  the  §§42—44. 
High  Court. 

This  section  provides  for  the  distribution  of  the  Chancery,  Pro-  Fifth  dirision 
bate,  Divorce,  and  Admiralty,  and  whereas  by  the  31st  and  34th  ^  ^li*y  *^o 
sections  the  Probate,  Divorce,  and  Admiralty,  were  made  one  j^^^ 
division  by  this  section,  it  is  in  fact  made  two,  and  the  Judge  of 
the  Admiralty  Court  is  made  an  exclusive  Judge  still  of  all  Admi- 
ralty matters,  but  only  during  his  individual  continuance  as  a 
Judge,  and  subject  to  Rules  of  Court,  the  power  of  transfer,  and 
the  provisions  as  to  trial  of  issues  by  Commissioner  in  Middlesex 
or  London. 

43.  Divisional  Courts  maybe  held  for  the  transaction  of  Divisional 
any  part  of  the  business  assigned  to   the   said   Chancery  ^^^^^^^  ^j^^ 
Division,  which  the  Judge,  to  whom  such  business  is  assigned,  Chancery 
with  the  concurrence  of  the  President  of  the  same  Division,  ^*^^*<^°- 
deems  proper  to  be  heard  by  a  Divisional  Court. 

Provision  is  here  made  for  the  hearing  of  Chancery  matters  by  a 
Divisional  Court,  which  was  not  possible  heretofore,  whenever  the 
Judge  to  whom  the  cause  is  referred,  and  the  president  of  the 
division  agree  in  assigning  it  to  a  Divisional  Court. 

44.  Divisional  Courts  may  be  held  for  the  transaction  of  Divisional 
any  part  of  the  business  assigned  to  the  Probate,  Divorce,  and  ^^^J^*^'^ 
Admiralty  Division  of  the  said  High  Court,  which  the  Judges  belonging  to 
of  such  Division,  with  the  concurrence  of  the  President  of  the  ^iviikSf  ^ 
said  High  Court,  deem  proper  to  be  heard  by  a  Divisional 

Court.  Any  cause  or  matter  assigned  to  the  said  Probate, 
Divorce,  and  Admiralty  Division  may  be  heard  at  the  request 
of  the  President  of  such  Division,  with  the  concurrence  of 
the  President  of  the  said  High  Court,  by  any  other  Judge  of 
the  said  High  Court. 

This  clause  gives  rise  to  a  very  considerable  doubt,  which  we  are  Doubt  as  to 
by  no  means  able  to  solve ;  the  latter  clause  of  the  section  provides  meaning  of 
that  any  cause  or  matter  assigned  to  the  Probate,  Divorce,  and  ^^  **^°' 
Admiralty  IHvmon,  may  be  heard  at  the  request  of  the  President 
of  such  Division,  with  the  concurrence  of  the  President  of  the  said 
High  Court,  by  any  other  Judge  of  the  High  Court.    If  this  clause 
occurred  elsewhere,  we  should  have  had  small  doubt,  if  any,  about 
it :  the  words  seem  plainly  that,  in  spite  of  the  provisions  before 
contained  keeping  the  jurisdiction  fixed  as  before  the  Act,  yet  that 
on  the  combined  opinion  of  the  President  of  the  Division  and  of 
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{§  46 — 47.  the  President  of  the  High  Court,  any  other  Judge  should  take  the 
cause  instead  of  the  Judge  normally  appointed  for  it,  but  the  clause 
occurs  in  the  midst  of  clauses  dealing  with  Divisional  Courts  only  ; 
three  Judges  are  the  normal  number  to  form  a  Divisional  Court, 
sect.  40  ;  this  Division  consists  of  two  Judges  only  ;  may  it  not  be 
for  the  purpose  of  filling  up  the  Divisional  Court  that  the  other 
Judge  is  wanting  1  And  may  it  not  be  only  necessary  to  give  him 
power  to  hear  the  cause  along  with  the  other  Judges  9  In  fact  to 
give  him  a  joint  power  only,  not  a  sole  power,  to  hear  the  cause  ] 
If  it  go  beyond  this,  the  enactment  is  ill-bestowed  as  part  of  a 
section  which  has  to  do  with  Divisional  Courts ;  if  it  is  limited  to 
this  then  it  is  very  badly  worded. 

Appeals  from  45.  All  Appeals  from  Petty  or  Quarter  Sessions,  from  a 
to  bTd^te^"^  County  Court,  or  fi'ora  any  other  inferior  Court,  which  might 
mined  by  before  the  passing  of  this  Act  have  been  brought  to  any 
Courta  °^  Court  or  Judge  whose  jurisdiction  is  by  this  Act  transferred 
to  the  High  Court  of  Justice,  may  be  heard  and  determined 
by  Divisional  Courts  of  the  said  High  Court  of  Justice,  con- 
sisting respectively  of  such  of  the  Judges  thereof  as  may  from 
time  to  time  be  assigned  for  that  purpose,  pursuant  to  Rules 
of  Court,  or  (subject  to  Rules  of  Court)  as  maybe  so  assigned 
according  to  arrangements  made  for  the  purpose  by  the 
Judges  of  the  said  High  Court  The  determination  of  such 
Appeals  respectively  by  such  Divisional  Courts  shall  be  final 
unless  special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional  Court  by  which 
any  such  appeal  from  an  inferior  Court  shall  have  been 
heard. 

Cases  and  40.  Subject  to  any  Rules  of  Court,  any  Judge  of  the  said 

re«e]!^<^for^r  ^^S^  Court,  sitting  in  the  exercise  of  its  jurisdiction  eLse- 
directed  to  be  where  than  in  a  Divisional  Court,  may  reserve  any  case,  or 
Diwa^Md^^'*  any  point  in  a  case,  for  the  consideration  of  a  Divisional 
Conrts.  Court,  or  may  direct  any  case,  or  point  in  a  case,  to  be  argued 

igV^ ^%i  before  a  Divisional  Court ;  and  any  Divisional  Court  of  the 
«.  22.  '  said  High  Court  shall  have  power  to  hear  and  determine 

any  such  case  or  point   so   reserved   or  so   directed  to  be 

argued. 

Provision  for        47.  The  jurisdiction  and  authorities  in  relation  to  questions 

r^rredT**      ^^  ^^^  arising  in  criminal  trials  which  are  now  vested  in  the 

Justices  of  either  Bench  and  the  Barons  of  the  Exchequer  by 

the  Act  of  the  session  of  the  eleventh  and  twelfth  years  of 
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the  reign  of  Her  present  Majesty,  chapter  seventy-eight,  §§47 — 60* 

intituled  "An  Act  for  the  further  amendment  of  the  adminis- 

tration  of  the  Criminal  Law,"  or  any  Act  amending  the  same, 

shall  and  may  be  exercised  after  the  commencement  of  this 

Act  by  the  Judges  of  the  High  Court  of  Justice,  or  five  of 

them  at   the   least,   of  whom   the   Lord    Chief  Justice  of 

England,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 

the  Lord  Chief  Baron  of  the  Exchequer,  or  one  of  such  chiefs 

at  least,  shall  be   part.      The   determination   of  any  such 

question  by  the  Judges  of  the  said  High  Court  in  manner 

aforesaid  shall  be  final  and  without  appeal ;  and  no  appeal 

shall  lie  from  any  judgment  of  the  said  High  Court  in  any 

criminal  cause  or  matter,  save  for  some  error  of  law  apparent 

upon  the  record,  as  to  which  no  question  shall  have  been 

reserved  for  the  consideration  of  the  said  Judges  under  the 

said  Act  of  the  eleventh  and  twelfth  years  of  Her  Majesty's 

reign. 

48.  Every  motion  for  a  new  trial  of  any  cause  or  matter  on  Motions  for  new 
which  a  verdict  has  been  found  by  a  jury,  or  by  a  Judge  ^'^^  ^ 
without  a  jury,  and  every  motion  in  arrest  of  judgment,  or  to  Divisional 
enter  judgment  non  obstante  veredicto,  or  to  enter  a  verdict  ^"^J,  ^^ 
for  plaintiff  or  defendant,  or  id  enter  a  nonsuit,  or  to  reduce  ^9  vict,  c,  77 j 
damages,  shall  be  heard  before  a  Divisional  Court ;  and  no '- 1^  "^ 
appeal  shall  lie  from    any  judgment    founded  upon  and 
applying  any  verdict  unless  a  motion  has  been  made   or 

other  proceeding  taken  before  a  Divisional  Court  to  set  aside 
or  reverse  such  verdict,  or  the  judgment,  if  any,  founded 
thereon,  in  which  case  an  appeal  shall  lie  to  the  Court  of 
Appeal  from  the  decision  of  the  Divisional  Court  upon  such 
motion  or  other  proceeding. 

This  section  seems  entirely  repealed  by  Act  of  1875,  sect.  33, 
and  Scbed.  2. 

49.  No  order  made  by  the  High  Court  of  Justice  or  any  What  orders 
Judge  thereof,  by  the  consent  of  parties,  or  as  to  costs  only,  aJl^'ert  to^ 
which  by  law  are  left  to  the  discretion  of  the  Court,  shall  be  Appeal 
subject  to  any  appeal,  except  by  leave  of  the  Court  or  Judge 
making  such  order. 

50.  Every  order  made  by  a  Judge  of  the  said  High  Court  As  to  discharg- 
in  Chambers,  except  orders  made  in  the  exercise  of  such  jn^cimmbe^^ 
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§§60 — 62.  discretion  as  aforesaid,  may  be  set  aside  or  discharged  upon 
notice  by  any  Divisional  Court,  or  by  the  Judge  sitting  in 
Court,  according  to  the  course  and  practice  of  the  Division  of 
the  High  Court  to  which  the  particular  cause  or  matter  in 
which  such  order  is  made  may  be  assigned  ;  and  no  appeal 
shall  lie  from  any  such  order,  to  set  aside  or  discharge  which 
no  such  motion  has  been  made,  unless  by  special  leave  of  the 
Judge  by  whom  such  oixier  was  made,  or  of  the  Court  of 
Appeal. 

Orders  made  by  a  Judge  in  Chambers  except  orders  made  in  the 
exercise  of  ''such  discretion  as  aforesaid"  (what  these  words 
refer  to  is  by  no  means  obvious,  but  it  is  supposed  they  refer  to 
costs  mentioned  in  the  foregoing  section  as  being  left  by  law,  "  in 
the  discretion  of  the  Court"),  may  be  set  aside  or  discharged  upon 
notice  by  any  Divisional  Court,  or  by  the  Judge  sitting  in  Court, 
according  to  the  course  and  practice  of  the  division  of  the  High 
Court  to  which  the  particular  cause  or  matter  in  which  such 
order  is  made  may  be  assigned.  This  would  seem  to  bear  reference 
to  sects.  41  and  42  respectively,  by  which  the  Banc  business  of  the 
existing  Common  Law  Coiurts  is  given  to  Divisional  Courts  and 
the  Chancery,  Probate,  Divorce,  and  Admiralty  business  to  single 
Judges. 

Provifiion  for  51.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be 
yacan^  in  the  l^'^ful  for  any  Judge  of  the  Court  of  Appeal,  who  may  consent 
officeof aJudge.  so  to  do,  to  sit  and  act  as  a  Judge  of  the  said  High  Court  or 
to  perform  any  other  official  or  ministerial  acts  for  or  on 
behalf  of  any  Judge  absent  from  illness  or  any  other  cause, 
or  in  the  place  of  any  Judge  whose  office  has  become  vacant, 
or  as  an  additional  Judge  of  any  Division;  and  while  so 
sitting  and  acting  any  such  Judge  of  the  Court  of  Appeal 
shall  have  all  the  power  and  authority  of  a  Judge  of  the  said 
High  Court. 

Power  of  a  52.  In  any  cause  or  matter  pending  before  the  Court  of 

g^jjjjj*'*^"' Appeal,  any  direction  incidental  thereto,  not  involving  the 
Appeal.  decision  of  the  appeal,  may  be  given  by  a  single  Judge  of  the 

Court  of  Appeal ;  and  a  single  Judge  of  the  Court  of  Appeal 
may  at  any  time  during  vacation  make  any  interim  order  to 
prevent  prejudice  to  the  claims  of  any  parties  pending  an 
appeal  as  he  may  think  fit ;  but  every  such  order  made  by  a 
single  Judge  may  be  discharged  or  varied  by  the  Court  of 
Appeal  or  a  Divisional  Court  thereof. 
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58.  Every  appeal  to  the  Court  of  Appeal  shall  be  heard  or  §§  68 ,  64. 
determined  either  by  the  whole  Court  or  by  a  Divisional  Divisional 
Court  consisting  of  any  number,  not  less  than  three,  of  the  Conrte  of  Court 
Judges  thereof.    Any  number  of  such  Divisional  Courts  may  ^J^?^oo  ^. 
sit  at  the  same  time.    Any  appeal  which  for  any  reason  may  39  Viet,  e,  77, 
be  deemed  fit  to  be  re-argued  before  decision  or  to  be  re-  J^^^  "^  ^ 
heard  before  final  judgment  may  be  so  re-ai'gued  or  re-heard  aUo  $,  12  of 
before  a  greater  number  of  Judges  if  the  Court  of  Appeal  *""**  ^^' 
think  fit  so  to  direct. 

This  section  is  repealed  by  the  Act  of  1875,  sect.  33  and  Sched.  2, 
and  is  replaced  by  sect.  12  of  that  Act,  as  follows : — "  Every  appeal 
to  the  Court  of  Appeal  shall,  where  the  subject-matter  of  the  Provision  of 
appeal  is  a  final  order,  decree,  or  judgment,  be  heard  before  not  Act  of  1875  as 
less  than  three  Judges  of  the  said  Court  sitting  together,  and  court*orAp- 
shall,  when  the  subject-matter  of  the  appeal  is  an  interlocutory  peal, 
order,  decree,  or  judgment,  be  heard  before  not  less  than  two 
Judges  of  the  said  Court  sitting  together. 

"Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or  judg- 
ments are  final,  and  what  are  interlocutory,  shall  be  determined 
by  the  Court  of  Appeal.  Subject  to  the  provisions  contained  in 
this  section  the  Comrt  of  Appeal  may  sit  in  two  divisions  at  the 
same  time." 

It  is  to  be  remarked  that  it  is  not  defined  in  this  clause  whether  Who  to  deter- 
the  Court  of  Appeal,  for  the  purpose  of  determining  whether  a  ^^^^  ^t!*?^*^! 
decree,  order,  or  judgment  be  final  or  interlocutory,  which  may  be  ^IS^rbcu. 
a  very  important  question  at  times,  is  to  be  composed  of  three  tory. 
Judges  or  of  two  only.     It  will,  therefore,  be  safest  never  to  ad- 
judicate on  such  a  question  in  a  court  of  less  than  three  Judges. 

54.  No  Judge  of  the  said  Coui*t  of  Appeal  shall  sit  as  a  judges  not  to 
Judge  on  the  hearing  of  an  appeal  from  any  judgment  or  J'*o°*Pp^ 
order  made  by  himself  or  made  by  any  Divisional  Court  of  judgmente. 
the  High  Court  of  which  he  was  himself  a  member.  JUpeaUd  and 

amended  SB  d: 

This  section  is  repealed  by  38  &  39  Vict.  c.  77,  sect.  4,  and  the  l^^*^  ^'  ^^* 
following  enacted  in  its  place  : — "  No  Judge  of  the  said  Court  of 
Appeal  shall  sit  as  a  Judge  on  the  hearing  of  an  appeal  from  any 
judgment  or  order  made  by  himself  or  made  by  any  Divisional 
Court  of  the  High  Court  of  which  he  was  and  is  a  member."     It 
would  be  desirable  that  the  section  should  have  gone  on  to  prevent 
any  Judge  of  the  Court  of  Appeal  sitting  on  the  hearing  of  any  Extension  of 
appeal  made  by  any  Divisional  Court  of  which  he  was  a  member  ™lo  deeirablc. 
when  such  judgment  or  order  was  made ;  the  present  rule  only 
provides  for  the  case  of  the  ex  officio  and  occasional  judges.     Such 
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§§  86y  37.  petitioner  or  by  any  other  party  in  any  such  cause  or  matter,  and 

all  orders  made  therein  by  the  Court  or  any  Judge  thereof  before 

any  such  transfer,  shall  be  valid  and  effectual  to  all  intents  and 
purposes  in  the  same  manner  as  if  the  same  respectively  had  been 
taken  and  made  in  the  proper  Division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been  assigned  ;  and 

''  3.  Subject  to  Rules  of  Court,  a  person  commencing  any  cause 
or  matter  Ediall  not  assign  the  same  to  the  Probate,  Divorce,  and 
Admiralty  Division  unless  he  would  have  been  entitled  to  com- 
mence the  same  in  the  Court  of  Probate,  or  in  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  in  the  High  Court  of  Admi- 
ralty if  this  Act  had  not  passed." 
Form  of  clause      '^^^  clause,  it  will  be  seen,  differs  only  from  that  which  has 
repealed,  but    been  repealed  in  some  slight  particulars  with  reference  to  the  Pro- 
Orartwould      ^*^»  Divorce,  and  Admiralty  Divisions  as  to  which  the  form  of  the 
have  destroyed  clause  repealed,  but  for  the  Rules  of  Court  to  which  it  gave 
jurisdiction  of  sanction,  would  have  taken  away  all  jurisdiction  from  the  Admi- 
in  casw^hwtf  ^^7  Division  in  those  cases  in  which  the  Court  of  Admiralty  has 
it  had  concur-  concurrent  jurisdiction  with  the  Common  Law  Courts.     The  Rules 
rentjurisdic-    q{  Court,  however,  would,  under  the  power  given  them,  have 
restored  it.       restored  this  jurisdiction,  even  if  the  clause  had  not  been  repealed 
and  the  present  clause  been  substituted.    See  Order  5,  Rule  4. 
Notice  to  the  proper  officer  of  the  Court  is  provided  for  by  Order 
5,  Rule  9. 

Power  of  36.  Any  cause  or  matter  may  at  any  time,  and  at  any 

transfer.  stage  thereof,  and  either  with  or  without  application  from 

any  of  the  parties  thereto,  be  transferred  by  such  authority 
and  in  such  manner  as  Rules  of  Court  may  direct,  from  one 
Division  or  Judge  of  the  High  Coxirt  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the  like  authority 
be  retained  in  the  Division  in  which  the  same  was  com- 
menced, although  such  may  not  be  the  proper  Division  to 
which  the  same  cause  or  matter  ought,  in  the  first  instance, 
to  have  been  assigned. 

Application  It  does  not  require  any  application  from  any  party  to  a  cause  to 

of  party  not  gg^  j^  ^^^  ^^  ^^q  proper  division ;  if  wrongly  entered  at  first  it 
i«mit  cases  to  ^^7  he  done  by  such  authority  and  in  such  manner  as  Rules  shall 
proper  Diyi-  direct,  or  it  may  be  retained  in  the  Division  in  which  it  wrongly  is, 
^'^*  though  how  this  can  all  be  done  by  Rule  it  is  not  easy  to  see,  a 

Rule  genemlly  acting  steadily  without  being  varied  by  the  discre- 
tion of  a  Judge,  within  which  the  matter  seems  clearly  to  be  left. 

Sittings  in  37.  Subject  to  any  arrangements  wliich  may  be  from  time 

London  and      ^^  ^^^^  made  by  mutual  agreement  between  the  Judges  of 
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the  said  High  Court,  the  sittings  for  trials  by  jury  in  London  §§  37,  88, 
and  Middlesex,  and  the  sittings  of  Judges  of  the  said  High  Middlesex  and 
Court  under  Commissions  of  Assize,  Oyer  and  Terminer,  and  on  Circnita. 
Gaol  Delivery,  shall  be  held  by  or  before  Judges  of  ^^^s^Firt^/^f 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  of  the  #.8. 
said  High  Court :  provided  that  it  shall  be  lawful  for  Her 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  Com- 
mission any  Ordinary  Judge  of  the  Court  of  Appeal  or  any 
Judge  of  the  Chancery  Division  to  be  appointed  after  the 
commencement  of  this  Act  or  any  Serjeant-at-Law,  or  any  of 
Her  Majesty's  Counsel  learned  in  the  law,  who,  for  the 
purposes  of  such  Commission,  shall  have  all  the  power, 
authority,  and  jurisdiction  of  a  Judge  of  the  said  High  Court. 

This  clause  is  to  provide  that  the  Judges  already  appointed  shall 
not  be  made  subject  to  a  quantity  and  quality  of  work  which  they 
did  not  contemplate  when  they  took  their  appointments,  and  pro- 
vides that  the  circuit  work  and  sitting  with  juries  shall  at  first  be 
confined  to  those  whose  duty  it  has  been  hitherto ;  but  it  provides 
that  any  Judge  to  be  appointed  in  future,  though  a  Chancery  or 
Appellate  Judge,  may  be  commissioned  to  sit  with  a  jury  or  any 
Serjeant  or  Q.C. 

Section  8  of  Act  of  1875  fiu*ther  contains  an  amendment  to  this  Fntnre  jndges 
clause  as  follows  : — "  Every  Judge  of  the  Probate,  Divorce,  and  of  ^^  ^^' 
Admiralty  Division  of  the  said  High  Court  of  Justice  appointed  ^^  bnainesB 
after  the  passing  of  this  Act  shall,  so  far  as  the  state  of  business  nnder  commis- 
in  the  said  Division  will  admit,  share  with  the  Judges  mentioned  in  ^^^' 
sect  37  of  the  principal  Act,  the  duty  of  holding  sittings  for  trials 
by  jury  in  London  and  Middlesex,  and  sittings  under  Commissions 
of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  and  Gaol  Deliveiy." 

38.  The  Judges  to  be  placed  on  the  rota  for  the  trial  of  Bota  of  Judges 
election  petitions  for  England  in  each  year,  under  the  pro-  ^o' «|«c*wn 
visions  of  the  "  Parliamentary  Elections  Act,  1868,"  shall  be 
selected  out  of  the  Judges  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice 
in  such  manner  as  may  be  provided  by  any  Rules  of  Court 
to  be  made  for  that  purpose;  and  in  the  meantime,  and 
subject  thereto,  shall  be  selected  out  of  the  Judges  of  the 
said  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  said  High  Court,  by  the  Judges  of  such  Divisions 
respectively,  as  if  such  Divisions  had  been  named  instead  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 
respectively,  in  such  last-mentioned  Act :  Provided  that  the 
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|§  36,  87. 
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petitioner  or  by  any  other  party  in  any  such  cause  or  matter,  and 
all  orders  made  therein  by  the  Court  or  any  Judge  thereof  before 
any  such  transfer,  shall  be  valid  and  effectual  to  all  intents  and 
purposes  in  the  same  manner  as  if  the  same  respectively  had  been 
taken  and  made  in  the  proper  Division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been  assigned  ;  and 

"  3.  Subject  to  Rules  of  Court,  a  person  commencing  any  cause 
or  matter  shall  not  assign  the  same  to  the  Probate,  Divorce,  and 
Admiralty  Division  unless  he  would  have  been  entitled  to  com- 
mence the  same  in  the  Court  of  Probate,  or  in  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  in  the  High  Court  of  Admi- 
ralty if  this  Act  had  not  passed." 

This  clause,  it  will  be  seen,  differs  only  from  that  which  has 
been  repealed  in  some  slight  particulars  with  reference  to  the  Pro- 
bate, Divorce,  and  Admiralty  Divisions  as  to  which  the  form  of  the 
clause  repealed,  but  for  the  Rules  of  Court  to  which  it  gave 
sanction,  would  have  taken  away  all  jurisdiction  from  the  Admi- 
ralty Division  in  those  cases  in  which  the  Court  of  Admiralty  has 
concurrent  jurisdiction  with  the  Common  Law  Courts.  The  Rules 
of  Court,  however,  would,  under  the  power  given  them,  have 
restored  this  jurisdiction,  even  if  the  clause  had  not  been  repealed 
and  the  present  clause  been  substituted.  See  Order  5,  Rule  4. 
Notice  to  the  proper  officer  of  the  Court  is  provided  for  by  Order 
5,  Rule  9. 

36.  Any  cause  or  matter  may  at  any  time,  and  at  any 
stage  thereof,  and  either  with  or  without  application  from 
any  of  the  parties  thereto,  be  transferred  by  such  authority 
and  in  such  manner  as  Rules  of  Court  may  direct,  from  one 
Division  or  Judge  of  the  High  Court  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the  like  authority 
be  retained  in  the  Division  in  which  the  same  was  com- 
menced, although  such  may  not  be  the  proper  Division  to 
which  the  same  cause  or  matter  ought,  in  the  first  instance, 
to  have  been  assigned. 

It  does  not  require  any  application  from  any  party  to  a  cause  to 
get  it  sent  to  the  proper  division ;  if  wrongly  entered  at  first  it 
may  be  done  by  such  authority  and  in  such  manner  as  Rules  shall 
direct,  or  it  may  be  retained  in  the  Division  in  which  it  wrongly  is, 
though  how  this  can  all  be  done  by  Rule  it  is  not  easy  to  see,  a 
Rule  genemlly  acting  steadily  without  being  varied  by  the  discre- 
tion of  a  Judge,  within  which  the  matter  seems  clearly  to  be  left. 

37.  Subject  to  any  arrangements  which  may  be  from  time 
to  time  made  by  mutual  agreement  between  the  Judges  of 
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the  said  High  Court,  the  sittings  for  trials  by  jury  in  London  §§  37,  38, 
and  Middlesex,  and  the  sittings  of  Judges  of  the  said  High  Middlesex  and 
Court  under  Commissions  of  Assize,  Oyer  and  Terminer,  and  on  Circuita. 
Gaol  Delivery,  shall  be  held  by  or  before  Judges  of  *^®  89*7^/^7 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  of  the  #.8. 
said  High  Court :  provided  that  it  shall  be  lawful  for  Her 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  Com- 
mission any  Oi-dinary  Judge  of  the  Court  of  Appeal  or  any 
Judge  of  the  Chancery  Division  to  be  appointed  after  the 
commencement  of  this  Act  or  any  Serjeant-at-Law,  or  any  of 
Her  Majesty's  Counsel  learned  in  the  law,  who,  for  the 
purposes  of  such  Commission,  shall  have  all  the  power, 
authority,  and  jurisdiction  of  a  Judge  of  the  said  High  Court. 

This  claiise  is  to  provide  that  the  Judges  already  appointed  shall 
not  be  made  subject  to  a  quantity  and  quality  of  work  which  they 
did  not  contemplate  when  they  took  their  appointments,  and  pro- 
vides that  the  circuit  work  and  sitting  with  juries  shall  at  first  be 
confined  to  those  whose  duty  it  has  been  hitherto ;  but  it  provides 
that  any  Judge  to  be  appointed  in  future,  though  a  Chancery  or 
Appellate  Judge,  may  be  commissioned  to  sit  with  a  jury  or  any 
Serjeant  or  Q.C. 

Section  8  of  Act  of  1875  fiurther  contains  an  amendment  to  this  Future  judges 
clause  as  follows  : — "  Every  Judge  of  the  Probate,  Divorce,  and  of  fi^  ^^' 
Admiralty  Division  of  the  said  High  Court  of  Justice  appointed  ^^^  buainess 
after  the  passing  of  this  Act  shall,  so  far  as  the  state  of  business  under  commis- 
in  the  said  Division  will  admit,  share  with  the  Judges  mentioned  in  ^^^' 
sect  37  of  the  principal  Act,  the  duty  of  holding  sittings  for  trials 
by  jury  in  London  and  Middlesex,  and  sittings  under  Commissions 
of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  and  Gaol  Delivery." 

38.  The  Judges  to  be  placed  on  the  rota  for  the  trial  of  Rota  of  Judges 
election  petitions  for  England  in  each  year,  under  the  pro-  ^^  election 
visions  of  the  "  Parliamentary  Elections  Act,  1868,"  shall  be 
selected  out  of  the  Judges  of  the  Queen's  Bench,  Common 
Picas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice 
in  such  manner  as  may  be  provided  by  any  Bules  of  Court 
to  be  made  for  that  purpose;  and  in  the  meantime,  and 
subject  thereto,  shall  be  selected  out  of  the  Judges  of  the 
said  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  said  High  Court,  by  the  Judges  of  such  Divisions 
respectively,  as  if  such  Divisions  had  been  named  instead  of 
the  Courts  of  Queen's  Bench,  Common  Fleas,  and  Exchequer 
respectively,  in  such  last-mentioned  Act :  Provided  that  the 
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§§38—40.  Judges  who,  at  the  commencement  of  this  Act,  shall  be  upon 
the  rotA  for  the  trial  of  such  petitions  during  the  then 
current  year,  shall  continue  upon  such  rota  until  the  end  of 
such  year,  in  the  same  manner  as  if  this  Act  had  not  passed. 

Here  also  the  duty  of  trying  election  petitions  is  confined  to  the 
same  Judges  as  were  subject  to  the  duty  at  the  time  the  Act  came 
into  operation,  subject  to  rules  of  Court ;  but  no  provision  is  made 
for  other  Judges  being  in  future  rendered  liable  to  these  duties. 

Powers  of  one      39.  Any  Judge  of  the  said  High  Court  of  Justice  may, 

L^i^Hutfng  s^^j®^^  ^  ^^y  ^^^®'^  ^^  ^^^^'  exercise  in  Court  or  in 
a  Divisional  Chambers  all  or  any  part  of  the  jurisdiction  by  this  Act 
^"^^  vested  in  the  said  High  Court,  in  all  such  causes  and  matters 

and  in  all  such  proceedings  in  any  causes  or  matters,  as 
before  the  passing  of  this  Act  might  have  been  heard  in 
Court  or  in  Chambers  respectively,  by  a  single  Judge  of  any 
of  the  Courts  vtrhose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court,  or  as  may  be  directed  or  authorised  to  be 
so  heard  by  any  Rules  of  Court  to  be  hereafter  made.  In 
all  such  cases,  any  Judge  sitting  in  Court  shall  be  deemed  to 
constitute  a  Court. 

Powers  of  The  powers  and  jurisdiction  now  exercisable  by  a  single  Judge  are 

"*"«!•  j^^^fi^      by  this  section  kept  alive,  so  that  in  no  case  where  a  single  Judge 

was  before  the  Act  sufficient  will  more  be  absolutely  necessary  now. 

DiTisional  40.  Such  causcs  and  matters  as  are  not  proper  to  be  heard 

ffighCourt  of  '^'y  ^  single  Judge  shall  be  heard  by  Divisional  Courts  of  the 
Jusiico.  said  High  Court  of  Justice,  which  shall  for  that  purpose 

exercise  all  or  any  part  of  the  jurisdiction  of  the  said  High 
Court.  Any  number  of  such  Divisional  Courts  may  sit  at 
the  same  time.  A  Divisional  Court  of  the  said  High  Court 
of  Justice  shall  be  constituted  by  two  or  three,  and  no  more 
of  the  Judges  thereof ;  and,  except  when  through  pressure 
of  business  or  any  other  cause  it  may  not  conveniently  be 
found  practicable,  shall  be  composed  of  three  such  judges. 
Every  Judge  of  the  said  High  Court  shall  be  qualified  and 
empowered  to  sit  in  any  of  such  Divisional  Courts.  The 
President  of  every  such  Divisional  Court  of  the  High  Court 
of  Justice  shall  be  the  senior  Judge  of  those  present,  accord- 
ing to  the  order  of  their  precedence  under  this  Act. 

KlaBtieity  of  These  arrangements  may  give  great  elasticity  and  convenience 
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to  tlie  Court :  wherever  it  may  be  desirable  to  have  more  than       §  41. 

one  Judge  to  hear  a  matter,  it  can  be  heard  by  a  Divisional  Court  of 

two  or  three  Judges,  and  a  number  of  such  Divisional  Courts  may  ment. 
sit  at  the  same  time.  By  these  means  the  judicial  power  available 
on  the  bench  can  undoubtedly  be  more  economically  applied  than 
is  possible  now.  Judges  may  be  distributed  out  of  their  usual 
Divisions,  as  may  be  most  convenient ;  on  the  whole,  we  think  that 
by  this  arrangement  more  business  can  be  got  through  than  by 
the  present  arrangement 

41.  Subject  to  any  Rules  of  Court,  and  in  the  meantime  Diyisional 
until  such  Rules  shall  be  made,  all  business  belonging  to  the  Courts  for 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  Queen's  Bench, 
respectively  of  the  said  High  Court,  which,  according  to  the  ^"gj^i^^n"' 
practice  now  existing  in  the  Superior  Courts  of  Common  Dlyisions. 
Law,  would  have  been  proper  to  be  transacted  or  disposed 
of  by  the  Court  sitting  in  Banc,  if  this  Act  had  not  passed, 
may  be  transacted  and  disposed  of  by  Divisional  Courts, 
which  shall,  as  far  as  may  be  found  practicable  and  con- 
venient, include  one  or  more  Judge  or  Judges  attached  to 
the  particular  Division  of  the  said  Court  to  which  the  cause 
or  matter  out  of  which  such  business  arises  has  been  assigned ; 
and  it^hrall  be  the  duty  of  every  Judge  of  such  last-mentioned 
Division,  and  also  of  every  other  Judge  of  the  High  Court 
who  shall  not  for  the  time  being  be  occupied  in  the  transaction 
of  any  business  specially  assigned  to  him,  or  in  the  business 
of  any  other  Divisional  Court,  to  take  part,  if  required,  in 
the  sittings  of  such  Divisional  Courts  as  may  from  time  to 
time  be  necessary  for  the  transaction  of  the  business  assigned 
to  the  said  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  respectively ;  and  all  such  arrangements  as  may  be 
necessary  or  proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divisional  Courts  of  the  said  High  Court  of 
Justice  for-  any  other  purpose  authorised  by  this  Act,  and 
filso  for  the  proper  transaction  of  that  part  of  the  business 
of  the  said  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  respectively,  which  ought  to  be  transacted  by  one 
or  more  Judges  not  sitting  in  a  Divisional  Court,  shall  be 
made  from  time  to  time  under  the  direction  and  superinten- 
dence of  the  Judges  of  the  said  High  Court;  and  in  case  of 
difference  among  them,  in  such  manner  as  a  majority  of  the 
said  Judges,  with  the  concurrence  of  the  Lord  Chief  Justice 
of  England,  shall  determine. 
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§§66 — 67.  the  proceedings  and  such  original  documents,  if  any,  as  may 
be  filed  therein  shall  upon  receipt  of  such  order  be  trans- 
mitted by  the  District  Registrar  to  the  proper  Office  of  the 
said  High  Court,  and  the  said  action  shall  thenceforth 
proceed  in  the  said  High  Court  in  the  same  manner  as  if  it 
had  been  originally  commenced  by  a  writ  of  summons  issued 
out  of  the  proper  office  in  London  ;  or  the  Court  or  Judge, 
if  it  be  thought  right,  may  thereupon  direct  that  the 
proceedings  may  continue  to  be  taken  in  such  District 
Registry. 

Acooimta  and  66.  It  shall  be  lawful  for  the  Court,  or  any  Judge  of  the 
Ui^^nedto  ^^^^^^  ^  which  any  cause  or  matter  pending  in  the  said 
iHstrict  High  Court  is  assigned,  if  it  shall  be  thought  fit,  to  order 

^^•^^■*™"*  that  any  books  or  documents  may  be  produced,  or  any 
accounts  taken  or  inquiries  made,  in  the  office  of  or  by  any 
such  District  Registrar  as  aforesaid ;  and  in  any  such  case 
the  District  Registrar  shall  proceed  to  carry  all  such  direc- 
tions into  eflFect  in  the  manner  prescribed ;  and  in  any  case 
in  which  any  such  accounts  or  inquiries  shall  have  been 
directed  to  be  taken  or  made  by  any  District  Registrar,  the 
report  in  writing  of  such  District  Registrar  as  to  the  result 
of  such  accounts  or  inquiries  may  be  acted  upon  by  the 
Court,  as  to  the  Court  shall  seem  fit. 


80  k  81  Vict.  67.  The  provisions  contained  in  the  fifth,  seventh,  eighth, 
8  ^^dioto^*  ^^^  tenth  sections  of  the  County  Courts  Acts,  1867,  shall 
extend  to  ^PP^7  ^^  ^^  actions  commenced  or  pending  in  the  said  High 
actions  in  High  Court  of  Justice  in  which  any  relief  is  sought  which  can  be 
given  in  a  County  Court. 


Court. 


Fifth  section. 
Costa  not  re- 
coreiable  in 
Superior  Courts 
where  less  thtai 
£20  on  con- 
tract or  less 
than  £10  on 
tort. 


SeTenth  section. 
In  certain  cases 
Judge  of 
°-*^rior  Courts 


The  5th  section  of  the  Act  here  mentioned,  viz.,  30  &  31  Vict. 
c  142,  provides  that  no  costs  shall  be  recovered  by  plaintiff  on 
any  action  brought  in  any  of  Her  Majesty's  Superior  Courts  of 
record  in  which  the  plaintiff  shall  recover  a  sum  not  exceeding 
£20,  if  the  action  is  founded  on  contiuct,  or  £10  if  the  action  is 
founded  on  tort,  whether  by  verdict,  judgment  by  default,  or  on 
demurrer,  or  otherwise,  unless  the  Judge  shall  certify  on  the  record 
that  there  was  sufficient^  reason  for  bringing  the  action  in  such 
superior  Court,  or  unless  the  Court  or  a  Judge  at  Chambers  shall 
by  Rule  or  Order  allow  such  costs.  The  7th  section  provides  that 
''  where  in  any  action  of  contract  brought  or  commenced  in  any  of 
Her  Majesty's  Superior  Courts  of  Common  Law  the  claim  indorsed 
on  the  writ  does  not  exceed  £50,  or  where  such  claim,  though  it 
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originally  exceeded  £50,  is  reduced  by  payment,  an  admitted  §  67. 
set  off  or  otherwise  to  a  sum  not  exceeding  £50,  it  shall  be  lawful  ~ 
for  the  defendant  in  the  action  within  eight  days  from  the  day  to  be  tried  in 
upon  which  the  writ  shall  have  been  served  upon  him,  if  the  County  Court, 
whole  or  part  of  the  demand  of  the  plaintiff  be  contested,  to  apply 
to  a  Judge  at  Chambers  for  a  summons  to  the  plaintiff  to  show 
cause  why  such  action  should  not  be  tried  in  the  County  Court 
or  one  of  the  County  Courts  in  which  the  action  might  have  been 
commenced;  and  on  the  hearing  of  such  summons  the  Judge 
shall,  unless  there  be  good  cause  to  the  contrary,  order  such 
action  to  be  tried  accordingly,  and  thereupon  the  plaintiff  shall 
lodge  the  original  writ  and  the  order  with  the  Registrar  of  the 
County  Court  mentioned  in  the  order,  who  shall  appoint  a  day 
for  the  hearing  of  the  cause,  notice  whereof  shall  be  sent  by  post 
or  otherwise  by  the  Registrar  to  both  parties  or  their  attornies, 
and  the  cause  and  all  proceedings  therein  shall  be  heard  and 
taken  in  such  County  Court,  as  if  the  action  had  been  origiuaUy 
commenced  in  such  County  Court ;  and  the  costs  of  the  parties 
in  respect  of  proceedings  subsequent  to  the  order  of  the  Judge  of 
the  Superior  Court  shall  be  allowed  according  to  the  scale  of  costs 
in  use  in  the  County  Courts,  and  the  costs  of  the  proceedings  pre- 
viously had  in  the  Superior  Court  shall  be  allowed  according  to 
the  scale  in  use  in  such  latter  Court*' 

The  8th  section  is  as  follows  :  *^  Where  any  suit  or  proceeding  Eighth  section, 
shall  be  pending  in  the  High  Court  of  Chancery,  which  suit  or  Proceedings  in 
proceeding  might  have  been  commenced  in  a  County  Court,  it  ^Jj^g,^^^ 
shall  be    lawful    for  any  of   the  parties  thereto  to  apply  at  County  Courts 
Chambers  to  the  Judge  to  whose  Court  such  suit  or  proceeding  which  might 

oAire  been  com' 

shall  be  attached,  to  have  the  same  transferred  to  the  County  mencedtherein. 

Court  or  one  of  the  County  Courts  in  which  the  same  might  have 

been  commenced,  and  such  Judge  shall  have  power  upon  such 

application,  or  without  such  application  if  he  shall  see  fit,  to  make 

an  order  for  such  transfer,  and  thereupon  such  suit  or  proceeding 

shall  be  carried  on  in  the  County  Court  to  which  the  same  shall 

be  ordered  to  be  transferred,  and  the  parties  thereto  shall  have 

the  same  right  of  appeal  that  they  would  have  had  had  the  suit 

or  proceeding  been  commenced  in  the  County  Court." 

The  10th  section  provides  that  "  it  shall  be  lawful  for  any  person  Tenth  section, 
against  whom  an  action  for  malicioiis  prosecution,  illegal  arrest.  Actions  for 
illegal  distress,  assaiilt,  false  imprisonment,  libel,  slander,  seduction,  Becution*&c°" 
or  other  action  of  tort,  may  be  brought  in  a  Superior  Court  to  brought  in 
make  an  affidavit  that  the  plaintiff  has  no  visible  means  of  paying  ^^^J!**^^^?^ 
the  costs  of  the  defendant  should  a  verdict  be  not  found  for  the  to  <LuntyCourt 
plaintiff,  and  thereupon  a  Judge  of  the  Court  in  which  the  action  by  Judge, 
is  brought  shall  have  power  to  make  an  order  that  unless  the 
plaintiff  shall,  within  a  time  to  be  therein  mentioned,  give  full 
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§  68.  security  for  the  defendant's  costs  to  the  satisfaction  of  one  of  the 
Masters  of  the  said  Court,  or  satisfy  the  Judge  that  he  has  a  cause 
of  action  fit  to  be  prosecuted  in  the  Superior  Court,  all  proceedings 
in  the  action  shall  be  stayed,  or  in  the  event  of  the  plaintiff  being 
unable  or  unwilling  to  give  such  security,  or  failing  to  satisfy  the 
Judge  as  aforesaid,  that  the  cause  be  remitted  for  trial  before  a 
County  Couil  to  be  therein  named ;  and  thereupon  the  plaintiff 
shall  lodge  the  original  writ  and  the  order  with  the  Registrar  of 
such  County  Court,  who  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise  by  the 
Registrar  to  both  parties  or  their  attomies ;  and  the  County 
Court  so  named  shall  have  all  the  same  powers  and  jurisdiction 
with  respect  to  the  cause  as  if  both  parties  had  agreed  by  a 
memorandum  signed  by  them  that  the  said  County  Court  should 
have  power  to  try  the  said  action,  and  the  same  had  been  com- 
menced by  plaint  in  the  said  County  Court ;  and  the  costs  of  the 
parties  in  respect  of  the  proceedings  subsequent  to  the  order  of 
the  judge  of  the  superior  Court  shall  be  allowed  according  to  the 
scale  of  costs  in  use  in  the  County  Courts,  and  the  costs  of  the 
proceedings  in  the  Superior  Court  shall  be  allowed  according  to 
the  scale  in  use  in  such  latter  Court." 

Roles  of  Court       68.  Subject  to  the  provisions  of  this  Act,  Her  Majesty 

b**0^  "^*  ^^y*  ^*  ^^y  *™®  before  the  commencement  of  this  Act,  by 
Council  before  and  with  the  advice  of  the  Lord  Chancellor,  the  Lord  Chief 
^'1^*5^^®''*!  Justice  of  England,  and  the  other  Judges  of  the  several 
Repealed  88  dt  Couils  intended  to  be  united  and  consolidated  by  this  Act, 
89  Vict,  e.  77,  or  of  the  greater  number  of  them,  (of  whom  the  Lord  Chan- 
Sched!*2-  iee  c^U^^  ^^^  *^®  Jjovd  Chief  Justice  of  England  shall  be  two,) 
tame  Act,  «.i7.  cause  to  be  prepared  Rules,  in  this  Act  referred  to  as  Rules 
of  Court,  providing  as  follows  : 

(1.)  For  the  regulation  of  the  sittings  of  the  High  Court 
of  Justice  and  the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively,  and 
of  the  Judges  of  the  said  High  Court  sitting  in 
Chambers  ; 
SeeZSd:S9  (2.)  For  the  regulation  of  Circuits,  including  the  times 

Vi^.  e.  77,  and  places  at  which  they  are  to  be  holden  and  the 

business  to  be  transacted  thereat ; 

(3.)  For  the  regulation  of  all  matters  consistent  with  or 
not  expressly  determined  by  the  Rules  contained  in 
the  Schedule  hereto,  which,  under  and  for  the  pur- 
poses of  such  last-mentioned  Rules,  require  to  be, 
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or  conveniently  may  be  defined  or  regulated  by      8  ®®- 
further  Rules  of  Court ; 
(4.)  And,  generally,   for  the   regulation  of  any   mattei*s 
relating  to  the  practice  and  procedure  of  the  said 
Courts  respectively,  or  to  the  duties  of  the  oflScers 
thereof,  or  to  the  costs  of  proceedings  therein,  or  to 
the  conduct  of  civil  or  criminal  business  coming 
within  the  cognizance  of  the  said  Courts  respec- 
tively, for  which  provision  is  not  expressly  made  by 
this  Act  or  by  the  Rules  contained  in  the  Schedule 
hereto. 
All  Rules  of  Court  made  in  pursuance  of  this  section  shall  Rules  to  be  laid 
be  laid  before  each  House  of  Parliament  within  forty  days  ^^^J®  ^J  J^- 
next  after  the  same  are  made,  if  Parliament  is  then  sitting,  be  annulled  on 
or  if  not,  within  forty  days  after  the  then  next  meeting  of  either  Hwiae. 
Parliament ;  and  if  an  address  is  presented  to  Her  Majesty  See  88  d*  39 
by  either  of  the  said  Houses,  within  the  next  subsequent  ^25  ^'  ^^' 
forty  days  on  which  the  said  House  shall  have  sat,  praying 
that  any  such  Rules  may  be  annulled.  Her  Majesty  may 
thereupon  by  Order  in  Council  annul  the  same ;  and  the 
Rules  so  annulled  shall  thenceforth  become  void  and  of  no 
effect,  but  without  prejudice  to  the  validity  of  any  proceed- 
ings which  may  in  the  meantime  have  been  taken  under  the 
same.     This  section  shall  come  into  operation  immediately 
on  the  passing  of  this  Act. 

This  section,  which  declares  how  the  Rules  of  Court  mentioned 
in  it  shall  be  made,  has  been  repealed  by  Act  of  1875,  sect.  33, 
Sched.  2,  which  Act  substitutes  for  the  provisions  of  this  section  its 
own  sect.  17,  as  follows  :  "  Her  Majesty  may  at  any  time  after  the  Section  17  of 
passing,  and  before  the  commencement  of  this  Act,  by  Order  in  Act  of  1876. 
Council  made  upon  the  recommendation  of  (he  Lord  Chancellor  ^^'^^^o'*  **  ^ 
and  the  Lord  Chief  Justice  of  England,  and  the  other  Judges  of  Ru1»  of  Court 
the  several  Courts  intended  to  be  united  and  consolidated  by  the  before  or  after 
]>rincipal  Act  as  amended  by  this  Act,  or  of  a  majority  of  such  *^®  «>"™«nce- 
other  Judges,  make  any  further  or  additional  Rules  of  Court  for  Act. 
carrying  the  principal  Act  and  this  Act  into  effect,  and  in  par- 
ticular for  all  or  any  of  the  following  matters,  so  far  as  they  are 
not  provided  for  by  the  Rules  in  the  first  Schedule  to  this  Act  • 
that  is  to  say, — 

"  1.  For  regulating  the  sittings  of  the  High  Court  of  Justice  and 
the  Court  of  Appeal,  and  of  any  Divisional  Courts  thereof  respec- 
tively, and  of  the  Judges  of  the  said  High  Coiu*t  sitting  in 
Chambers;  and 
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§68. 


In  lieu  ot  I 
sect.  74.  / 
of  Act  of 
1873. 


Section  25  of 
Act  of  1875. 
Orders  and 
Rales  to  be 
laid  before 
Parliament, 
and  may  be 
annulled  on 
address  from 
either  House. 


Continuation  of 
section  17  of 
Act  of  1875. 


"  2.  For  regulating  the  pleading,  practice,  and  procedure  in  the 
High  Court  of  Justice  and  the  Court  of  Appeal,  including  all 
matters  connected  with  writs,  forms  of  actions,  parties  to  actions, 
evidence,  and  mode  and  place  of  trial ;  and 

"  3.  Generally  for  regulating  any  matters  relating  to  the  practice 
and  procedure  of  the  said  Courts  respectively,  or  to  the  duties  of 
the  officers  thereof,  or  of  the  Supreme  Court,  or  to  the  costs 
of  proceedings  therein. 

"  From  and  after  the  commencement  of  this  Act,  the  Supreme 
Court  may  at  any  time,  with  the  concurrence  of  a  majority  of  the 
Judges  thereof,  present  at  any  meeting  for  that  purpose  held  (of 
which  majority  the  Lord  Chancellor  shall  be  one),  alter  and  annul 
any  Rules  of  Court  for  the  time  being  in  force,  and  have  and 
exercise  the  same  power  of  making  Rules  of  Court  as  is  by  this 
section  vested  in  Her  Majesty  in  Council  on  the  recommendation 
of  the  said  Judges  before  the  commencement  of  this  Act. 

''All  Rules  of  Coiu-t  made  in  pursuance  of  this  section  shall  he 
laid  before  each  House  of  Parliament  within  such  time,  and  shall 
be  subject  to  be  annulled  in  such  manner  as  is  in  this  Act 
provided." 

The  manner  provided  by  the  Act  of  1875  for  the  annulment  of 
Rules  laid  before  the  Houses  of  Parliament  is  found  in  sect.  25  of 
that  Act,  and  is  as  follows  :  *'  Every  Order  in  Coimcil  and  Rule 
of  Court  required  by  this  Act  to  be  laid  before  each  House  of 
Parliament,  shall  be  so  laid  within  forty  days  next  after  it  is 
made,  if  Parliament  is  then  sitting,  or  if  not,  then  within  forty 
days  after  the  commencement  of  the  then  next  ensuing  session ; 
and  if  an  address  is  presented  to  Her  Majesty  by  either  House  of 
Parliament,  within  the  next  subsequent  forty  days  on  which  the 
House  shall  have  sat,  praying  that  such  Rule  or  Order  may  be 
annulled.  Her  Majesty  may  thereupon  by  Order  in  Council  annul  the 
same ;  and  the  Rule  or  Order  so  annulled  shall  thenceforth  become 
void  and  have  no  effect,  but  without  prejudice  to  the  validity  of 
any  proceedings  which  may  in  the  meantime  have  been  taken 
under  the  same.  This  section  shall  come  into  operation  imme- 
diately  on  the  passing  of  this  Act/'  It  is  in  fact  a  mere  re-enact- 
ment of  the  latter  part  of  sect  68  of  the  Act  of  1873. 

"  All  Rules  of  Court  made  in  pursuance  of  this  section,  if  made 
before  the  commencement  of  this  Act,  shall  from  and  after  the 
commencement  of  this  Act,  and  if  made  after  the  commencement 
of  this  Act,  shall  from  and  after  they  come  into  operation,  regulate 
all  matters  to  which  they  extend,  until  annulled  or  altered  in 
pursuance  of  this  section.  The  reference  to  certain  Judges  in 
sect.  27  of  the  principal  Act  shall  be  deemed  to  refer  to  the 
Judges  mentioned  in  this  section  as  the  Judges  on  whose  recom- 
mendation an  Order  in  Council  may  be  made." 
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The  first  part  of  this  section,  which  gives  power  to  make  Rules  §§  69, 70. 

to  Her  Majesty  with  the  advice  of  the  Lord  Chancellor  and  the 

Lord  Chief  Justice  of  England,  and  the  other  Judges  of  the  ^^en^hT 
several  Courts  intended  to  be  united  and  consolidated  by  the  Act,  whom Vested. 
or  of  a  majority  of  such  other  Judges,  is  open  to  some  objections. 
How,  if  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of 
England  should  not  agree  with  a  majority  of  the  Judges,  or  with 
one  another — the  rules  in  such  case  could  not  be  made,  for  there  is 
no  one  to  decide  between  the  conflicting  parties  in  either  such 
case.  It  is  not  supposed  that  such  is  a  likely  contingency,  but 
it  is  possible,  and  if  it  occurred  would  be  very  inconvenient. 

69.  The  Rules  contained  in  the  Schedule  to  this  Act  Rules  in 
(which  shall  be  read  and  taken  as  part  of  this  Act)  shall  ^^^^  ^^^ 
come  into  operation  immediately  on  the  commencement  ofceduretili 
this  Act,  and,  as  to  ail  matters  to  which  they  extend,  shall  o^f^u?^ 
thenceforth  regulate  the  proceedings  in  the  High  Court  of  aftercommence 
Justice  and  the  CJourt  of  Appeal  respectively,  unless  and  ^^^  ^  j"^' 
until,  by  the  authority  herein-after  in  that  behalf  provided,  39  Vict.  c.  77, 
any  of  them  may  be  altered  or  varied  ;  but  such  Rules,  and  ^  p*  ""^ 

1         ,,  -r>    1  1  1     t     />  1  r     I  •    '^ched.  2 ;  see 

also  all  Rules  to  be  made  before  the  commencement  of  this  8ameAct,$8.i6, 
Act,  as  herein-before  mentioned,  shall  for  all  the  purposes  of  ^^• 
this  Act  be  Rules  of  Court  capable  of  being  annulled  or 
altered  by  the  same  authority  by  which  any  other  Rules  of 
Court  may  be  made,  altered,  or  annulled  after  the  commence- 
ment of  this  Act. 

This  section  is  also  repealed  by  Act  1875,  sect.  33  &  Sched.  2 ; 
and  sect.  16  of  that  Act  now  replaces  it,  which  runs  as  follows:  "  The  Section  16  of 
Rules  of  Court  in  the  first  Schedule  to  this  Act  shall  come  into  Act  of  1875. 
operation  at  the  commencement  of  this  Act,  and  as  to  all  matters  ^'jjg^yj*  ?"* 
to  which  they  .extend  shall  thenceforth  regulate  the  proceedings  of  substitution 
the  High  Court  of  Justice  and  Coui-t  of  Appeal.     But  such  Rules  ^or  36  &  37 

Vict    r    flfl 

of  Court,  and  also  all  such  other  Rules  of  Court  (if  any),  as  may  be  ^  qq  '^^^ ' 
made  after  the  passing  and  before  the  commencement  of  this  Act,  Schedule, 
under  the  authority  of  the  next  section,  may  be  annulled  or 
altered  by  the  authority  by  which  new  Rules  of  Court  may  be 
made  after  the  commencement  of  this  Act "     These  are  given  in 
the  note  to  the  last  foregoing  section. 

70.  All  Rules  and  Orders  of  Court  which  shall  be  in  force  Rules  of  Pro- 
in  the  Court  of  Probate,  the  Court  for  Divorce  and  Matri-  AdmiraltyTnd 
monial  Causes,  the  Admiralty  Court,  and  the  London  Court  Bankruptcy 
of  Bankruptcy  respectively  at  the  time  of  the  commencement  ^  ^ 
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g§70— .72.  of  this  Act,  except  so  far  as  they  are  hereby  expressly  varied, 
:,  ,     TT       shall  remain  and  be  in  force  in  the  High  Court  of  Justice 

Rules  of  the  ,  .       ,      ^  n  ^  1  .  •      i     •      xi 

High  Court,  and  m  the  Court  of  Appeal  respectively  m  the  same  manner 
Repealed  88  d:  in  all  respects  as  if  they  had  been  contained  in  the  Schedule 
i^^l^and  ^^'  to  this  Act  until  they  shall  respectively  be  altered  or  an- 
SchecL  2 ;  see    nulled  by  any  Rules  of  Court  made  after  the  commencement 

same  Act.  8.1s,     «  .,  .      .     . 
01  this  Act. 

Section  18  of         This  sectiou  also  is  repealed  (Act  of  1875,  sect.  33  and  Sched.  2), 
Act  of  1875.      and  is  replaced  by  sect.  18,  as  follows: — "All  Rules  and  Orders 
to  RuJero?Pro-  ^^  Court  in  force  at  the  time  of  the  commencement  of  this  Act  in 
bate,  Divorce,  the  Court  of  Probate,  the  Coiu^  for  Divorce  and  Matrimonial 
and  Admiralty  Causes,  and  the  Admiralty  Court,  or  iu  relation  to  Appeals  from 
Rules  of  th^f     *^®  Chief  Judge  in  Bankruptcy,  or  from  the  Court  of  Appeal  in 
High  Court.      Chancery  in  bankruptcy  matters,  except  so  far  as  they  are  ex- 
pressly varied  by  the  first  Schedule  hereto,  or  by  Rules  of  Court 
made  by  Order  in  Council  before  the  commencement  of  this  Act, 
shall  remain  and  be  in  force  in  the  High  Court  of  Justice  and  in 
the  Court  of  Appeal  respectively  until  they  shall  respectively  be 
altered  or  annulled  by  any  Rules  of  Court  made  after  the  com- 
mencement of  this  Act." 

Criminal  pro-  71.  Subject  to  any  Rules  of  Court  to  be  made  under  and 
cedure,  8j»|>ject  ]^y  yirtue  of  this  Act,  the  practice  and  procedure  in  all 
to  remain  '  Criminal  causes  and  matters  whatsoever  in  the  High  Court  of 
unaltered.  Justice  and  in  the  Court  of  Appeal  respectively,  including 
39^^iV«.  c.  77,  ^l^G  practice  and  procedure  with  respect  to  Crown  Cases 
s.  33,  and       Ecserved,  shall  be  the  same  as  the  practice  and  procedure  in 

tSched  2  •  tee       .  c  r 

ActlsAd,  similar  causes  and  matters  before  the  passing  of  this  Act. 


same 


Section  19  of  This  section  is  also  repealed  by  Act  of  1875,  sect.  33  and  Sched.  2, 
Act  of  1875.  and  replaced  by  sect.  19,  as  follows: — "Subject  to  the  first 
Provision  as  to  Schedule  hereto  and  any  Rules  of  Court  to  be  made  under  this  Act, 

Cnminal  pro-  .  ,  j         •       -i-i      .     .     1  1  1 

cedure  subject  the  practice  and  procediu'e  m  all  criminal  causes  and  matters  what- 
to  future  Kules  soever  in  the  High  Court  of  Justice  and  in  the  Court  of  Appeal 
vmafierclL         respectively,  including  the  practice  and  procedure  with  respect  to 
Crown  Cases  Reserved,  shall  be  the  same  as  the  practice  and  pro- 
cedure in  similar  causes  and  matters  before  the  commencement  of 
this  Act." 

Act  not  to  72.  Nothing  in  this  Act  or  in  the  Schedule  hereto,  or  in 

affect  rules  of    ^^y  RuJeg  of  Couiii  to  be  made  by  virtue  hereof,  save  as  far 

eridence  or*'  /»     -t      r^ 

juries.  as  relates  to  the  power  of  the  Court  for  special  reasons  to 

jfepeaUd  38  d:  allow  depositions  or  afi^davits  to  be  read,  shall  affect  the 

39  Vict  c  77 

#.  33,  and    '  H^ode  of  giving  evidence  by  the  oral  examination  of  witnesses 
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in  trials  by  jury,  or  tho  Rules  of  Evidence,  or  the  law  relating  §§  72,  73. 
to  jurymen  or  juries.  Sched.2;^e 

same  Act,  «.20. 

This  section  is  also  repealed  by  Act  of  187o,  sect.  33  and  Sched.  section  20  of 
2,  and  replaced  by  sect.  20,  as  follows  : — "  Nothing  in  this  Act  or  Act  of  1875. 
in  the  first  Schedule  hereto,  or  in  any  Rules  of  Court  to  be  made  ^^^^f^fLj^ 
under  this  Act,  save  as  far  as  relates  to  the  power  of  the  Court  jng  itaies  of 
for  special  reasons  to  allow  depositions  or  affidavits  to  be  read,  evidence  or 
shall  affect  the  mode  of  giving  evidence  by  the  oral  examination  J^"®^- 
of  witnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  the  law 
relating  to  jiuymen  or  juries." 

73.  Save  as  by  this  Act,  or  by  any  Rules  of  Court  (whether  Saving  of  exist- 
contained  in  the  Schedule  to  this  Act,  or  to  be  made  under  of^c^urts  when 
the  authority  thereof),  is  or  shall  be  otherwise  provided,  all  not  inconsistent 
forms  and  methods  of  procedure  which  at  the  commencement  ^^  b.m\^. 
of  this  Act  were  in  force  in  any  of  the  Courts  whose  jurisdic-  Eepealtd  38  ac- 
tion is  hereby  transferred  to  the  said  High  Court,  and  to  the  ^^33*^^nS  '^' 
said  Court  of  Appeal,  respectively,  under  or  by  virtue  of  any  Sched.  2  ;  »ce 
law,  custom,  General  Orders,  or  Rules  whatsoever,  and  which  *^"*^ ^^'' **^^' 
are  not  inconsistent  with  this  Act  or  with  any  Rules  con- 
tained in  the  said  Schedule  or  to  be  made  by  virtue  of  this 
Act,  may  continue  to  be  used  and  practised  in  the  said  High 
Court  of  Justice,  and  the  said  Court  of  Appeal,  respectively, 
in  such  and  the  like  cases,  and  for  such  and  the  like  pur- 
poses, as  those  to  which  they  would  have  been  applicable  in 
the  respective  Courts  of  w^hich  the  jurisdiction  is  so  trans- 
ferred, if  this  Act  had  not  passed. 

This  section  purports  also  to  be  repealed  by  Act  1875,  sect.  33  Section  21  of 
and  Sched.  2,  and  replaced  by  sect.  21,  as  follows  : — "  Save  as  by  ^^'^  ^^}^^^- 
the  principal  Act  or  this  Act,  or  by  any  Rules  of  Court  may  be  saving  of  exist- 
otherwise  provided,  all  forms  and  methods  of  procedure  which  at  ing  procedure 
the  commencement  of  this  Act  were  in  force  in  any  of  the  Courts  °^  9?"*^  ?J**\ 

,  .....        .     ,        ,  .     .     1   *  1  .     .  «         ,  not  inconsistent 

whose  jurisdiction  is  by  the  pnncipal  Act  or  this  Act  transferred  with  this  Act 
to  the  said  High  Court  and  to  the  said  Court  of  Appeal  respec-  ^^  ^^^^  ^^ 
tively,  under  or  by  virtue  of  any  law,  custom,  general  order,  or    ^^ 
rules  whatsoever,  and  which  are  not  inconsistent  with  the  principal 
Act  or  this  Act  or  with  any  Rules  of  Court,  may  continue  to  be 
used  and  practised  in  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively  in  such  and  the  like  cases,  and  for 
such  and  the  like  purposes,  as  those  to  which  they  would  have 
been  applicable  in  the  respective  Courts  of  which  the  jurisdictiou 
is  so  transferred  if  the  principal  Act  and  this  Act  had  not  passed." 
In  point  of  fact  the  four  Iwst  foregoing  sections,  though  purport- 
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§§  74,  76.  ing  to  be  repealed  and  replaced  by  the  18th,  19th,  20th,  and  2TBt 

of  the  Act  of  1875,  are  unchanged,  the  new  forms  being  merely 

made  to  meet  the  change  in  the  mode  in  which  the  Rules  are  now 

provided,  viz.,  by  annexation  as  a  Schedule  to  Act  of  1875.     By 

the  last  two  foregoing  sections — 

^^^  ^^     A         "^^^  rules  of  evidence  and  the  laws  as  to  juries  and  jurymen  are 

aTto  juriw       P^**  ®^P^essly  out  of  the  power  of  interference  by  Rules  of  Court, 

not  subject  to    save  that  by  them  the  power  of  the  Court  for  special  reasons  to 

R^«B^5  C^ourt  ^^^^^  depositions  or  affidavits  to  be  read  may  be  defined ;  and  in 

*  all  matters  where  Rules  do  not  expressly  alter  the  practice,  the  old 

practice  formerly  existing  in  the  Courts  by  this  Act  transferred 

and  consolidated  will  prevail  absolutely  unchanged  in  similar  cases. 

Power  to  make      74.  From  and  after  the  commencement  of  this  Act,  the 
after  com-        Supreme  Court  may  at  any  time,  with  the  concurrence  of  a 
mencement  of   majority  of  the  Judges  thereof  present  at  any  meeting  for 
Repealed  38  A  *^^^  purpose  held  (of  which  majority  the  Lord  Chancellor 
39  Vict.  c.  77,  shall  be  one),  alter  or  annul  any  Eules  of  Court  for  the  time 
Sched.  2  •  tee  ^^^^S  ^^  force,  or  make  any  new  Rules  of  Court,  for  the  pur- 
«am€  Actf  ».17.  pose  of  regulating  all  such  matters  of  practice  and  procedure 
in  the  Supreme  Court,  or  relating  to  the  suitors  or  officers  of 
the  said  Court,  or  otherwise,  as  under  the  provisions  of  this 
Act  are  or  may  be  regulated  by  Rules  of  Court :  Provided, 
that  any  Rule  made  in  the  exercise  of  this  power,  whether 
for  altering  or  annulling  any  then  existing  Rule,  or  for  any 
other  purpose,  shall  be  laid  before  both  Houses  of  Parliament, 
within  the  same  time,  and  in  the  same  manner,  and  with  the 
same  effect  in  all  respects,  as  is  herein-before  provided  with 
respect  to  the  said  Rules  to  be  made  before  the  commence- 
ment of  this  Act,  and  may  be  annulled  and  made  void  in  the 
same  manner  as  such  last-mentioned  Rules. 

This  section  is  also,  by  Act  1875,  sect.  33,  Sched.  2,  repealed, 
and  the  portion  of  sect  17  of  that  Act,  which  is  marked  at  the 
margin  above,  p.  74,  is  substituted  for  it. 
p  ^  Hero  again,  after  the  commencement  of  the  Act,  a  majority  of 

majority,  of  the  Judges,  of  whom  the  Lord  Chancellor  shall  be  one,  may  alter 
whom  Chan-  or  annul  Rules  of  Court  or  make  new  Rules.  If  the  Chancellor  be 
not  one  of  the  majority,  no  new  Rules  can  therefore  be  made ;  this, 
however,  is  not  so  mischievous  as  the  former  provisions^  for  in  this 
case  we  shall  have  to  carry  on  with  the  old  Rules,  in  the  other  case 
non  constat  that  there  would  be  Rules  fit  or  sufficient  to  work  with 
at  all. 

Or     '•    ■  7o.  A  Council  of  the  Judges  of  the  Supreme  Court,  of 


cellor  must  be 
one. 


TRUL  AND  PROCEDURE.  79 

which  due  notice  shall  be  given  to  all  the  said  Judges,  shall  §§  76«  76. 
assemble  once  at  least  in  every  year,  on  such  day  or  days  as  judges  to  con- 
shall  be  fixed  by  the  Lord  Chancellor,  with  the  concurrence  aider  procedure 
of  the  Lord  Chief  Justice  of  England,  for  the  purpose  of  con-  ^ation™!^ 
sidering  the  operation  of  this  Act  and  of  the  Rules  of  Court  justice. 
for  the  time  being  in  force,  and  also  the  working  of  the 
several  offices  and  the  arrangements  relative  to  the  duties  of 
the  officers  of  the  said  Courts  respectively,  and  of  inquiring 
and  examining  into  any  defects  which  may  appear  to  exist 
in  the  system  of  procedure  or  the  administmtion  of  the  law 
in  the  said  High  Court  of  Justice  or  the  said  Court  of  Appeal, 
or  in  any  other  Court  from  which  any  appeal  lies  to  the  said 
High  Court  or  any  Judge  thereof,  or  to  the  said  Court  of 
Appeal :    And  they  shall  report  annually  to  one  of  Her 
Majesty's    Principal    Secretaries   of    State    what   (if   any) 
amendments  or  alterations  it  would  in  their  judgment  be 
expedient  to  make  in  this  Act,  or  otherwise  relating  to  the 
administration  of  justice,  and  what  other  provisions  (if  any) 
which  cannot  be  carried  into  effect  without  the  authority  of 
Parliament  it  would  be  expedient  to  make  for  the  better  ad- 
ministration of  justice.     Any  Extraordinary  Council  of  the 
said  Judges  may  also  at  any  time  be  convened  by  the  Lord 
Chancellor. 

This  section  is  a  complete  novelty  ;  a  Council  of  the  Judges  is 
instituted  to  meet  every  year,  at  a  time  to  be  fixed  by  the  Lord 
Chancellor,  to  consider  the  operation  of  the  Act  and  of  the  Rules  Machinery  for 
of  Court,  and  the  working  of  the  offices  of  Court,  and  to  inquire  JJ^^^^Jj^*  °* 
into  and  examine  any  defects  which  may  seem  to  exist  in  the 
system  of  procedure,  or  the  administration  of  the  law  in  the 
High  Court  of  Justice  or  the  Coiu*t  of  Appeal,  or  in  any  Court 
from  which  an  appeal  lies  to  either  of  such  Courts  or  any  Judge 
thereof.  The  Council  is  to  report  to  a  Secretary  of  State  what 
amendments  or  alterations,  if  any,  should  be  made  by  Parliament 
for  the  better  administration  of  justice.  The  Chancellor  may  at 
any  time  convene  an  extraordinary  Council  of  Judges. 

76.  All  Acts  of  Parliament  relating  to  the  several  Courts  Acts  of  Parlia- 
and  Judges,  whose  jurisdiction  is  hereby  transfen*ed  to  the  ™®°*  relating 
said  High  Court  of  Justice  and  the  said  Court  of  Appeal  Courts  to  bo 
respectively,  or  wherein  any  of  such  Courts  or  Judges  are  i^toComt« 
mentioned  or  referred  to,  shall  be  construed  and  take  effect,  under  this  Act. 
so  far  as  relates  to  anything  done  or  to  be  done  after  the 


80  SUPREME  COURT  OF  JUDICATURE   ACT,   1873. 

§  76.  commencement  of  this  Act,  as  if  the  said  High  Coui't  of 
Justice  or  the  said  Court  of  Appeal,  and  the  Judges  thereof, 
respectively,  as  the  case  may  be,  had  been  named  therein 
instead  of  such  Courts  and  Judges  whose  jurisdiction  is  so 
transferred  respectively;  and  in  all  cases  not  hereby  ex- 
pressly provided  for  in  which,  under  any  such  Act,  the  con- 
currence or  the  advice  or  consent  of  the  Judge  or  any  Judges, 
or  of  any  number  of  the  Judges,  of  any  one  or  more  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  High 
Court  of  Justice  is  made  necessary  to  the  exercise  of  any 
power  or  authority  capable  of  being  exercised  after  the  com- 
mencement of  this  Act,  such  power  or  authority  may  be 
exercised  by  and  with  the  concurrence,  advice,  or  consent  of 
the  same  or  a  like  number  of  Judges  of  the  said  High  Court 
of  Justice ;  and  all  general  and  other  Commissions,  issued 
under  the  Acts  relating  to  the  Central  Criminal  Court  or 
otherwise,  by  virtue  whereof  any  Judges  of  any  of  the  Courts 
whose  jurisdiction  is  so  transferred  may,  at  the  commence- 
ment of  this  Act,  be  empowered  to  try,  hear,  or  determine 
any  causes  or  matters,  criminal  or  civil,  shall  remain  and  be 
in  full  force  and  effect,  unless  and  until  they  shall  respec- 
tively be  in  due  course  of  law  revoked  or  altered. 

Effect  of  see-         This  section  keeps  alive  all  Acts  of  Parliament  relatiug  to  any 
tion.  of  the  Courts  whose  jurisdiction  is  transferred  to  the  High  Court 

and  the  Court  of  Appeal,  as  if  those  Courts  were  respectively 
mentioned  in  the  Acts  in  lieu  of  the  Courts  therein  mentioned, 
and  where  any  powers  are  given  to  Judges  of  existing  Coiuis,  the 
like  powers  are  to  be  exerciseable  by  the  same  or  a  similar  number 
of  Judges  of  the  High  Court. 


81 
§77. 


PART    V. 

Officers  and  Offix^s, 

77.  The  Queen's  Remembrancer,  and  all  Masters,  Secre-  Traarfer  of 
taries,  Registrars,  Clerks  of  Records  and  Writs,  Associates,  officen^o 
Prothonotaries,  Chief  and  other   Clerks,  Commissioners   to  8"pw™«0aiirt. 

R00  nil  Jb>  ftO 

take  oaths  or  affidavits,  Messengers,  and  other  officers  and  7^.  ^  77^ 
assistants  at  the  time  of  the  commencement  of  this  Act  at-  *•  ^^* 
tached  to  any  Court  or  Judge  whose  jurisdiction  is  hereby 
transfeiTed  to  the  High  Court,  or  to  the  Court  of  Appeal, 
and  also  all  Registrars,  Clerks,  officers,  and  other  persons  at 
the  time  of  the  commencement  of  this  Act  engaged  in  the 
preparation  of  commissions  or  writs,  or  in  the  registration  of 
judgments  or  any  other  ministerial  duties  in  aid  of,  or  con- 
nected with,  any  Court,  the  jurisdiction  of  which  is  hereby 
transferred  to  the  said  Courts  respectively,  shall,  from  and 
after  the  commencement  of  this  Act,  be  attached  to  the 
Supreme  Court,  consisting  of  the  said  High  Court  of  Justice 
and  the  said  Court  of  Appeal :  Provided,  that  all  the  duties 
with  respect  to  Appeals  from  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  which  are  now  performed  by 
the  Clerk  of  the  Council  of  the  Duchy  of  Lancaster  shall  be 
performed  by  the  Registrars,  Taxing  Masters,  and  other 
officers  by  whom  like  duties  ai*e  discharged  in  the  Supreme 
Court ;  and  the  said  Clerk  of  the  Council  of  the  Duchy  of 
Lancaster  shall  not  be  an  officer  attached  to  the  said  Court, 

The  officers  so  attached  shall  have  the  same  rank  and  hold 
their  offices  by  the  same  tenure  and  upon  the  same  terms 
and  conditions,  and  receive  the  same  salaries,  and^  if  entitled 
to  pensions,  be  entitled  to  the  same  pensions,  as  if  this  Act 
had  not  passed,  and  any  such  officer  who  is  removable  by  the 
Court  to  which  he  is  now  attached  shall  be  removable  by  the 
Court  to  which  he  shall  be  attached  under  this  Act,  or  by 
the  majority  of  the  Judges  thereof. 

The  existing  Registrars  and  Clerks  to  the  Registrars  in 
the  Chancery  Registrars'  office  shall  retain  any  right  of  suc- 
cession secured  to  them  by  Act  of  Parliament,  so  as  to  entitle 
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§  77*  them  in  that  office,  or  in  any  substituted  office,  to  the  suc- 
cession to  appointments  with  similar  or  analogous  duties  and 
with  equivalent  salaries. 

The  business  to  be  performed  in  the  High  Court  of  Justice 
and  in  the  Court  of  Appeal  respectively,  or  in  any  Divisional 
or  other  Court  thereof,  or  in  the  chambers  of  any  Judge 
thereof,  other  than  that  performed  by  the  Judges,  shall  be 
distributed  among  the  several  officers  attached  to  the 
Supreme  Court  by  this  section  in  such  manner  as  may  be 
directed  by  Rules  of  Coui-t ;  and  such  officers  shall  perform 
such  duties  in  relation  to  such  business  as  may  be  directed 
by  Rules  of  Court,  with  this  qualification,  that  the  duties  re- 
quired to  be  performed  by  any  officer  shall  be  the  same,  or 
duties  analogous  to  those  which  he  performed  previously  to 
the  passing  of  this  Act ;  and,  subject  to  such  Rules  of  Court, 
all  such  officers  respectively  shall  continue  to  perform  the 
same  duties,  as  nearly  as  may  be,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

All  Secretaries,  Clerks,  and  other  officers  attached  to  any 
existing  Judge  who  under  the  provisions  of  this  Act  shall  be- 
come a  Judge  of  the  High  Court  of  Justice,  or  of  the  Court 
of  Appeal,  shall  continue  attached  to  such  Judge  and  shall 
perform  the  same  duties  as  those  which  they  have  hitherto 
performed,  or  duties  analogous  thereto ;  and  all  such  last- 
mentioned  officers  shall  have  the  same  rank  and  hold  their 
offices  by  the  same  tenure,  and  upon  the  same  terms  and  con- 
ditions, and  receive  the  same  salaries,  and,  if  entitled  to  pen- 
sions, be  entitled  to  the  same  pensions,  as  if  this  Act  had  not 
passed :  Provided  that  the  Lord  Chancellor  may,  with  the  con- 
sent of  the  Treasury,  increase  the  salary  of  any  existing  officer 
whose  duties  are  increased  by  reason  of  the  passing  of  this  Act. 
Upon  the  occurrence  of  a  vacancy  in  the  office  of  any 
officer  coming  within  the  provisions  of  this  section,  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury,  may/  in 
the  event  of  such  office  being  considered  unnecessary,  abolish 
the  same,  or  may  reduce  the  salary,  or  alter  the  designation 
or  duties  thereof,  notwithstanding  that  the  patronage  thereof 
may  be  vested  in  an  existing  Judge.  Nothing  in  this  Act 
contained  shall  interfere  with  the  office  of  Marshal  attending 
any  Commissioner  of  Assize. 

Tho  effect  of  this  section  is  to  annex  to   the  new  Courts  all 
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the  officers  at  present  belonging  to  the  existing  Courts,  but  some  §§  77,  78. 
difficulty  will  arise  in  its  construction,  we  think  ;  for  instance,  it  ...-    .    . 
is  provided  that  any  officer  who  is  removable  by  the  Court  to  conatnictioii. 
which  he  is  now  attached  shall  he  removable  by  the  Court  to 
which  he  shall  be  attached  under  this  Act,  or  by  the  majority 
of  the  Judges  thereof.      Now  in  the  Act  the  use  of  the  word 
Court   is    rather    uncertain.     We  have  even   the   expression  a 
Court  of  the  High  Court,  and  as  there  is  a  division  of  the  High 
Court   into    several    divisions    corresponding    to  the     existing 
Courts,   each  of  which  divisions  is  in  some  parts  of  the  Act 
recognised  as   a  Court,   it  may  raise   a   doubt  whether    these  Whether 
Divisional  Courts  may  not  be  the  Courts  intended  in  this  section,  °JJ^  "P?^' 
as  having  jurisdiction  to  dismiss  the  officers  who  were,  up  to  the  gio^  Courte. 
passing  of  the  Act,  within  the  similar  jurisdiction  of  the  old 
Courts.     We  anticipate,  however,  that  this  will  not  be  the  con- 
struction ;  as  separate  bodies  there  are  only  to  be  two  permanent 
Courts  in  future,  the  High  Court  of  Justice  and  the  Imperial 
Court  of  Appeal,  and  the  officers  will  belong  to  one  or  other  of 
these  two,  no  matter  to  what  division  they  are  attached,  for  the 
performance  of  their  duties.     This  is,  on  the  whole,  our  opinion, 
though  it  cannot  be  said  to  be  quite  free  from  doubt ;  for  some- 
times it  seems  as  if  the  arrogation  of  officers  was  only  to  the  one 
entity,  viz.,  the  Supreme  Court,  while  in  the  passage  referred  to 
there  must  be  two  at  least  contemplated,  and  if  so,  it  may  be  said, 
why  not  more  ?     This  section  also,  in  fact,  provides  that  the  new  Not  much 
system  of  judicature  shall  be  very  like  the  old,  for  it  provides  that,  change  in  sys- 
subject  to  the  Rules  of  Court,  all  the  officers  respectively  shall  ^^^^^^^^^^ 
continue  to  perform  the  same  duties  as  nearly  as  may  be  in  the  system  antici- 
same  manner  as  if  this  Act  had  not  passed.     Now  the  duties  of  pated. 
the  Chancery  officers  are  certainly,  at  present,  not  in  any  way  like 
the  duties  of  the  Common  Law  officers,  because  the  practice  of  the 
Courts  is  not  in  the  least  like,  nor  can  the  practice  of  the  Courts 
be  assimilated  whQe  the  duties  of  the  officers  of  the  one  Court 
remain  so  unlike  those  of  the  officers  of  the  other  Courts  ;  this  dif- 
ference is  here  perpetuated,  and  so,  of  course,  the  diflference  of  the 
practice  of  the  Courts,  which  is  in  reality  founded  on  a  true  diflference 
in  the  nature  of  the  duties  to  be  performed  by  the  different  Courts. 

78.  The  existing  Queen's  Counsel  of  the  County  Palatine  Officers  of 
of  Lancaster  shall  for  the  future  have  the  same  precedence  ^^  Lan<aater 
in  the  County,  and  the  existing  Prothonotaries  and  District  and  Durham. 
Prothonotaries,  and  other  officers  of  the  Court  of  Common 
Pleas  at  Lancaster  and  the  Court  of  Pleas    at  Durham 
respectively,  and  their  successors,  shall  (subject  to   Rules 
of  Court)  perform  the  same  or  the  like  duties  and  exercise 
the  same  or    the   like   powei's  and  authorities   in  respect 

o  2 


84  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

§§  78,  70.  of  all  causes  and  matters  depending  in  those  Courts 
respectively  at  the  commencement  of  this  Act,  and  also  in 
respect  of  all  causes  and  matters  which  may  afterwards  be 
commenced  in  the  High  Court  of  Justice  in  the  manner 
heretofore  practised  in  the  said  Court  of  Common  Fleas  at 
Lancaster  and  the  said  Court  of  Pleas  at  Durham  respectively, 
as  at  the  commencement  of  this  Act  may  lawfully  be  per- 
foimed  and  exercised  by  them  respectively  under  any  Acts 
of  Parliament  for  the  time  being  in  force  with  respect  to  the 
said  last-mentioned  Courts  respectively,  or  under  any  other 
authority ;  and  all  powers  in  respect  of  any  such  Prothono- 
taries.  District  Prothonotaries,  or  other  officers  of  the  Coui-t 
of  Common  Pleas  at  Lancaster,  which  at  the  commencement 
of  this  Act  may  be  vested  by  Law  in  the  Cliancellor  of  the 
Duchy  and  County  Palatine  of  Lancaster,  under  any  such 
Act  of  Parliament  or  otherwise,  and  to  which  the  concurrence 
of  any  other  authority  may  not  be  required,  shall  and  may 
be  exercised  after  the  commencement  of  this  Act  by  the 
Lord  Chancellor ;  and  all  the  powers  of  making  or  publishing 
any  general  rules  or  orders  with  respect  to  the  powers  or 
duties  of  such  Prothonotaries,  District  Prothonotaries,  or 
other  officers  of  the  said  Court  of  Common  Pleas  at  Lancaster 
or  the  said  Court  of  Pleas  at  Durham,  or  with  respect  to  the 
business  of  the  said  Court  respectively,  or  with  respect  to 
any  fees  to  be  taken  therein,  or  otherwise  with  reference 
thereto,  which  under  any  such  Act  as  aforesaid  or  otherwise 
by  law  may  be  vested  in  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster,  with  the  concurrence  of  any 
Judges  or  Judge,  or  in  any  other  authority,  shall  be  exercised 
after  the  commencement  of  this  Act  in  the  manner  hereby 
provided  with  respect  to  Rules  of  Court  to  be  rnade  under 
this  Act,  and  (in  all  cases  in  which  the  sanction  of  the 
Treasury  is  now  required)  with  the  sanction  of  the 
Treasury ;  and  all  provisions  made  by  any  such  Acts  as 
aforesaid,  or  otherwise,  for  or  with  respect  to  the  remunera- 
tion of  any  such  Prothonotaries,  District  Prothonotaries,  or 
other  officers  as  aforesaid,  shall  remain  and  be  in  full  force 
and  effect  until  the  same  shall  be  altered  under  the  provisions 
of  this  Act,  or  otherwise  by  lawful  authority. 

Penonaloffioen      79.  £ach  of  the  Judges  of  the  High  Court  of  Justice,  and 
JttdgSr  ^^  ^^^  Ordinary  Judges  of  the  Court  of  Appeal,  appointed 
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respectively  after  the  commencement  of  this  Act,  and  also  §§  79,  80, 
such  of  the  Ordinary  Judges  of  the  Court  of  Appeal  as  have  Amended  88  it 
no  similar  officers  at  the  time  of  the  commencement  of  this  ^^^f*^*  ^-  ^^» 
Act,  shall  have  such  officers  as  herein-after  mentioned,  who 
shall  be  attached  to  his  pei'son  as  such  Judge,  and  appointed 
and    removable   by  him  at   his   pleasure,   and  who    shall 
respectively  receive    the  salaries   herein-after  mentioned ; 
(that  is  to  say,) 

To  the  Lord  Chief  Justice  of  England,  the  Master  of  the 

Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 

the  Lord  Chief  Baron  of  the  Exchequer,  respectively, 

there  shall  be  attached  a  Secretary,  whose  salary  shall 

be  five  hundred  pounds  per  annum,  a  Principal  Clerk 

whose  salary  shall  be  four  hundred  pounds  per  annum, 

and  a  Junior  Clerk,  whose  salary  shall  be  two  hundred 

pounds  per  annum.     To  each  of  the  other  Judges  of 

the  High  Court  of  Justice,  and  to  each  of  the  Ordinary 

Judges  of  the  Court  of  Appeal,  there  shall  be  attached 

a  Principal  Clerk,  whose  salary  shall  be  four  hundred 

pounds  per  annum,  and,  in  the  case  of  the  Judges  of 

the  High  Court  of  Justice,  a  Junior  Clerk,  whose  salary 

shall  be  two  hundred  pounds  per  annum. 

Such  one  or  more  of  the  officei-s  so  attached  to  each  of  the 

said  Judges,  as  such  Judge  shall  think  fit,  shall  be  required, 

while  in  attendance  on  such  Judge,  to  discharge,  without 

further  remuneration,  the  duties  of  Crier  in  Court  or  on 

Circuit,  or  of  Usher  or  Train  Bearer.     The  duties  of  Chamber 

Clerks,  so  far  as  relates  to  business  transacted  in  chambers 

by  Judges  appointed  after  the  commencement  of  this  Act, 

shall  be  performed  by  officers  of  the  Court  in  the  permanent 

Civil  Service  of  the  Crown. 

80.  Any  existing  officer  attached  to  any  existing  Court  or  Provisiona  as 
Judge  whose  jurisdiction  is  abolished  or  transferred  by  this  ^t^^^f^^^ 
Act,  who  is  paid  out  of  fees,  and  whose  emoluments  are 
affected  by  the  passing  of  this  Act,  shall  be  entitled  to  prefer 
a  claim  to  the  Treasury ;  and  the  Treasury,  if  it  shall  consider 
his  claim  to  be  established,  shall  have  power  to  award  to  him 
such  sum,  either  by  way  of  compensation,  or  as  an  addition  to 
his  salary,  as  it  thinks  just,  having  regard  to  the  tenure  of 
office  by  such  officer  and  to  the  other  circumstances  of  the 
case. 
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Fowen  of  Com- 
miflsioiierB  to 
administer 
oaths. 


§§  81 — 83.      81.  Where  a  doubt  exists  as  to  the  position  under  this  Act 

DonbtB  ftB  to     ^^  ^^y  ®3fisting  officer  attached  to   any  existing   Court  or 

the  BtatoB  of     Judge  affected  by  this  Act,  such  doubt  may  be  determined 

d^mined  by  ^7  ^^l^s  of  Court :  Subject  to  this  proviso,  that  such  Rules 

Rule.  of  Court  shall  not  alter  the  tenure  of  office,  rank,  pension,  (if 

any),  or  salary  of  such  officer,  or  require  him  to  perform  any 

duties  other  than  duties  analogous  to  those  which  he  has 

already  performed. 

82.  Every  person  who  at  the  commencement  of  this  Act 
shall  be  authorised  to  administer  oaths  in  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  shall  be  a  Commissioner  to  administer  oaths  in  all 
causes  and  matters  whatsoever  which  may  from  time  to  time  be 
depending  in  the  said  High  Court  or  in  the  Court  of  Appeal. 

Official  83.  There  shall  be  attached  to  the  Supreme  Court  per- 

Referees  to  be  manent  officers  to  be  called  Official  Referees,  for  the  trial  of 
such  questions  as  shall  under  the  provisions  of  this  Act  be 
directed  to  be  tried  by  such  Referees.  The  number  and  the 
qualifications  of  the  persons  to  be  so  appointed  from  time  to 
time,  and  the  tenure  of  their  offices,  shall  be  determined  by 
the  Lord  Chancellor,  with  the  concurrence  of  the  Presidents 
of  the  divisions  of  the  High  Court  of  Justice,  or  a  majority 
of  them  (of  which  majority  the  Lord  Chief  Justice  of  England 
shall  be  one),  and  with  the  sanction  of  the  Treasury.  Such 
Official  Referees  shall  perfonn  the  duties  entrusted  to  them 
in  such  places,  whether  in  London  or  in  the  country,  as  may 
from  time  to  time  be  directed  or  authorised  by  any  order  of 
the  said  High  Court,  or  of  the  Court  of  Appeal;  and  all 
proper  and  reasonable  travelling  expenses  incurred  by  them 
in  the  discharge  of  their  duties  shall  be  paid  by  the  Treasury 
out  of  moneys  to  be  provided  by  Parliament. 

We  have  already  remarked  on  the  appointment  of  Official 

Referees.     The  number  and  qualifications  of  the  persons  to  be 

appointed,  and  the  tenure  of  their  offices  shall  be  determined  by 

the  Lord  Chancellor  with  the  concurrence  of  the  Presidents  of  the 

Divisions  of  the  High  Court  of  Justice,  or  a  majority  of  them  (of 

which  majority  the  Lord  Chief  Justice  of  England  shall  be  one), 

and  with  the  sanction  of  the  Treasury.    We  have  already  remarked 

Difficnltiea       on  the  difficulties  attending  powers  of  appointment  of  this  kind, 

^werdf         *^^  ^^ **^®y  should  render  these  appointments  impossible,  we  think 

appointment,    that  in  that  respect  they  may  prove  a  saving  to  the  country ;  for  it 
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seems  almost  impossible  to  make  appointments  of  this  kind  on  any  i§  o3>  84« 
thoroughly  satisfactory  basis. 

84.  Subject  to  the  provisions  in  this  Act  contained  with  BatioMppoint- 
respect  to  existing  officers  of  the  Courts  whose  jurisdiction  is  remonS'of 
hereby  transferred  to  the  Supreme   Court,   there  shall  he^^not 
attached  to  the  Supreme  Court  such  officers  as  the  Lord  "^'*™® 
Chancellor  with  the  concurrence  of  the  Presidents  of  the 
Divisions  of  the  High  Court  of  Justice,  or  the  major  part  of 
them,  of  which  majority  the  Lord  Chief  Justice  of  England 
shall  be  one,  and  with  the  sanction  of  the  Treasury,  may 
from  time  to  time  determine. 

Such  of  the  said  several  officers  respectively  as  may  be 
thought  necessary  or  proper  for  the  performance  of  any 
special  duties,  with  respect  either  to  the  Supreme  Court 
generally,  or  with  respect  to  the  High  Court  of  Justice  or  the 
Court  of  Appeal,  or  with  respect  to  any  one  of  the  Divisions 
of  the  said  High  Court,  or  with  respect  to  any  particular 
Judge  or  Judges  of  either  of  the  said  Courts,  may  by  the 
same  authority,  and  with  the  like  sanction  as  aforesaid,  be 
attached  to  the  said  respective  Courts,  Divisions,  and  Judges 
accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to  the 
Supreme  Court  generally,  or  attached  to  the  High  Court  of 
Justice  or  the  Court  of  Appeal,  and  all  Commissioners  to 
take  oaths  or  affidavits  in  the  Supreme  Court,  shall  be 
appointed  by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the  said 
High  Court,  who  have  been  heretofore  appointed  by  the 
Master  of  the  Rolls,  shall  continue,  while  so  attached,  to  be 
appointed  by  the  Master  of  the  Rolls. 

All  other  officers  attached  to  any  Division  of  the  said 
High  Court  shall  be  appointed  by  the  President  of  that 
Division. 

All  officers  attached  to  any  Judge  shall  be  appointed  by 
the  Judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such  officers 
a^ttached  to  the  person  of  a  Judge  as  are  herein-before 
declared  to  be  removable  by  him  at  his  pleasure),  may  be 
removed  by  the  person  having  the  right  of  appointment  to 
the  office  held  by  him,  with  the  approval  of  the  Lord  Chan- 
cellor, for  reasons  to  be  assigned  in  the  order  of  removal. 


cS8 
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Patronage  of 
offioon. 


Salaries  and 
pentionB  of 
offioen. 


S§84 — 86,  The  authority  of  the  Supreme  Court,  over  all  or  any  of  its 
officei*s  may  be  exercised  in  and  by  the  said  High  Court  and 
the  said  Court  of  Appeal  respectively,  and  also  in  the  case  of 
officers  attached  to  any  Division  of  the  High  Court  by  the 
President  of  such  Division,  with  respect  to  any  duties  to  be 
discharged  by  them  respectively. 

This  section  provides  for  the  patronage  as  to  all  new  officers,  on 
the  principle  of  giving  the  patronage  of  all  special  appointments  as 
nearly  as  may  be  to  those  specially  concerned  in  the  conduct  of 
the  officer,  or  to  the  service  of  the  Court  concerned,  or  President  of 
the  Division  concerned. 

85.  There  shall  be  paid  to  every  official  Referee  and  other 
salaried  officer  appointed  in  pursuance  of  this  Act  such  salary 
out  of  moneys  to  be  provided  by  Parliament  as  may  be 
determined  by  the  Treasury  with  the  concurrence  of  the 
Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  Judge  shall  not  be 
entitled  to  any  pension  or  compensation  in  respect  of  his 
retirement  from  or  the  abolition  of  his  office,  except  so  far  as 
he  may  be  entitled  thereto  independently  of  this  Act ;  but 
every  other  officer  to  be  hereafter  appointed  in  pursuance  of 
this  part  of  the  Act,  and  whose  whole  time  shall  be  devoted 
to  the  duties  of  his  office,  shall  be  deemed  to  be  employed  in 
the  permanent  Civil  Service  of  Her  Majesty,  and  shall  be 
entitled,  as  such,  to  a  pension  or  compensation  in  the  same 
manner,  and  upon  the  same  terms  and  conditions,  as  the 
other  permanent  civil  servants  of  Her  Majesty  are  entitled  to 
pension  or  compensation. 


Fatronflge  not  86.  Subject  to  the  provisions  herein-before  contained,  any 
vidS^.^"*"  rigb^s  of  patronage  and  other  rights  or  powers  incident  to 
any  Court,  or  to  the  office  of  any  Judge  of  any  Court  whose 
jurisdiction  is  transferred  to  the  said  High  Court  of  Justice, 
or  to  the  said  Court  of  Appeal,  in  respect  of  which  rights  of 
patronage  or  other  rights  or  powers  no  provision  is  or  shall 
be  otherwise  made  by  or  under  the  authority  of  this  Act, 
shall  be  exercised  as  follows,  that  is  to  say :  if  incident  to 
the  office  of  any  existing  Judge  shall  continue  to  be  exercised 
by  such  existing  Judge  during  his  continuance  in  office  as  a 
Judge  of  the  said  High  Court  or  of  the  Court  of  Appeal,  and 
after  the  death,  resignation,  or  removal  from  office  of  such 
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existing  Judge  shall  be  exercised  in  such  manner  as  Her  §§  86,  87. 
irajesty  may  by  Sign  Manual  direct. 

87.  From  and  after  the  commencement  of  this  Act  all  Solicitors  and 
persons  admitted  as  solicitors,  attorneys,  or  proctors  of  or  by  attorneys, 
law  empowered  to  practise  in  any  Court,  the  jurisdiction  ^{f^^^^^^^f 
which  is  hereby  transferred  to  the  High  Court  of  Justice  or  «.  14. 
the  Court  of  Appeal,  shall  be  called  Solicitors  of  the  Supreme 
Court,  and  shall  be  entitled  to  the  same  privileges  and  be 
subject  to  the  same  obligations,  so  far  as  circumstances  will 
permit,  as  if  this  Act  had  not  passed ;  and  all  persons  who 
from  time  to  time,  if  this  Act  had  not  passed,  would  have 
been  entitled  to  be    admitted  as  solicitors,  attorneys,   or 
proctors  of  or  been  by  law  empowered  to  practise  in  any 
such  Courts,  shall  be  entitled  to  be  admitted  and  to  be  called 
Solicitors  of  the  Supreme  Court,  and  shall  be  admitted  by 
the  Master  of  the  Bolls,  and  shall,  as  far  as  circumstances 
will  permit,  be  entitled  as  such  solicitors  to  the  same  privi- 
leges and  be  subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitor,  attorneys,  or  proctors  to  whom  this  section 
applies  shall  be  deemed  to  be  Officers  of  the  Supreme  Court ; 
and  that  Court,  and  the  High  Court  of  Justice,  and  the 
Court  of  Appeal  respectively,  or  any  Division  or  Judge 
thereof,  may  exercise  the  same  jurisdiction  in  respect  of  such 
solicitors  or  attorneys  as  any  one  of  Her  Majesty's  superior 
courts  of  law  or  equity  might  previously  to  the  passing  of 
this  Act  have  exercised  in  respect  of  any  solicitor  or  attorney 
admitted  to  practise  therein. 

This  section,  providing  for  the  position  and  status  of  attorneys 
and  solicitors,  is  not  very  intelligible  ;  it  provides  that  from  and 
after  the  commencement  of  the  Act,  all  persons  admitted  as 
solicitors,  attorneys,  or  proctors  of  or  by  law  empowered  to  prac- 
tise in  any  Court,  the  jurisdiction  of  which  is  hereby  transferred 
to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  shall  be  called 
BoUcitors  of  the  Supreme  Court,  and  shall  be  entitled  to  the  same 
privileges,  and  be  subject  to  the  same  obligations,  so  far  as  cir- 
cumstances will  permit,  as  if  this  Act  had  not  passed.  It  is  pre-  Presumed  in- 
Bumed  that  the  intention  is  to  give  all  such  persons  full  power  to  *f??.*^°  °' 
practise  in  the  High  Court  and  in  the  Court  of  Appeal,  but  this 
is  certainly  not  said — e.^.,  a  man,  by  being  admitted  as  an  attorney, 
has  no  right  at  present  to  practise  in  the  Courts  of  Equity,  nor 
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§  87.  does  his  admission  as  a  solicitor  entitle  him  to  practise  in  the 
Common  Law  Courts,  though  most  persons  who  have  taken  the 
one  title  and  office^  have  also  taken  the  other;  but  as  now  the 
Courts  will  be  only  substantially  the  High  Court  of  Justice  and 
the  Court  of  Appeal,  it  is  submitted  that  the  right  to  practise  in 
either  of  these  Courts  in  any  division,  involves  the  right  to  practise 
in  all  divisions  of  the  same  Court,  though  it  is  not  well  or  fully 
expressed.  The  Master  of  the  Rolls  will  in  future  be  the  only 
Judge  to  admit  any  one  to  practise  in  any  branch  of  the  Court. 
This  clause  is  amended,  in  some  respects,  by  sect  14  of  Act,  1875, 
Section  87  of  ^  follows  : — "  Whereas  under  section  87  of  the  principal  Act, 
Act  of  1875.  solicitors  and  attorneys  will,  after  the  commencement  of  that  Act, 
be  called  solicitors  of  the  Supreme  Court :  Be  it  therefore  enacted, 
that — The  registrar  of  attorneys  and  solicitors  in  England  shall  be 
called  the  Registrar  of  Solicitors,  and  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  Com- 
mon Pleas,  and  the  Lord  Chief  Baron,  or  any  two  of  them,  may, 
from  time  to  time,  by  regulation,  adapt  any  enactments  relating  to 
attorneys,  and  any  declaration,  certificate,  or  form  required  under 
those  enactments  to  the  solicitors  of  the  Supreme  Court  under 
section  87  of  the  principal  Act." 


91 
§§88-90. 


PART    VI. 

Jui'isdictioyi  of  Infeidoi^  Courts. 

88.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  fower  by  Order 
by  Order  in  Council  to  confer  on  any  inferior  Court  of  civil  confer^Juris- 
jurisdiction,  the  same  jurisdiction  in  Equity  and  in  Ad- Miction  on  in- 
miralty,  respectively,  as  any  County  Court  now  has,  or  may 
hereafter  have,  and  such  jurisdiction,  if  and  when  conferred, 

shall  be  exercised  in  the  manner  by  this  Act  directed. 

89.  Every  inferior  Court  which  now  has  or  which  may  Powers  of 
after  the  passing  of  this  Act  have  jurisdiction  in  equity,  or  hjf^^nr^uif^ 
at  law  and  in  equity,  and  in  Admiralty  respectively,  shall,  as  and  Admiralty 
regards  all  causes  of  action  within  its  jurisdiction  for  the  ^'*'^*^^*^"' 
time  being,  have  power  to  grant,  and  shall  grant  in  any 
proceeding  before  such  Court,  such  relief,  redress,  or  remedy, 

or  combination  of  remedies,  either  absolute  or  conditional, 
and  shall  in  every  such  proceeding  give  such  and  the  like 
effect  to  every  ground  of  defence  or  counter-claim,  equitable 
or  legal  (subject  to  the  provision  next  herein-after  con- 
tained), in  as  full  and  ample  a  manner  as  might  and  ought  to 
be  done  in  the  like  case  by  the  High  Court  of  Justice. 

This  89th  section  follows  out,  as  regards  the  County  Courts,  the 
policy  of  sects.  24  and  25,  enabling  them,  as  to  all  causes  of  action 
within  their  jurisdiction,  to  award  equitable  relief,  absolute  or 
conditional,  as  fully  as  the  High  Court  could,  subject  only  to  the 
restriction  in  the  next  section  contained,  viz.,  that  if  a  defence  or 
counter-claim  of  a  defendant  involves  matter  beyond  the  jurisdic- 
tion of  the  County  Court,  it  may  still  allow  the  defence  up  to  the 
limit  of  the  action,  but  shall  not  go  further,  but  in  such  case  the 
High  Coiui;  may,  on  the  application  of  any  party,  order  the  whole 
proceeding  to  be  transferred  to  it,  or  any  division  of  it,  and  it  is 
then  to  be  transferred  and  continued  and  prosecuted,  as  if  originally 
commenced  in  the  High  Court. 

90.  Where  in  any  proceeding  before  any  such  inferior  .^^P*^-^^*""^ 
Court  any  defence  or  counter-claim  of  the  defendant  involves  Qouru,  and 
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§§90,  91.  matter  beyond  the  jurisdiction  of  the  Court,  such  defence  or 
transfers  there-  counter-claim  shall  not  aflfect  the  competence  or  the  duty  of 
from.  the  Court  to  dispose  of  the  whole  matter  in  controversy  eo 

far  as  relates  to  the  demand  of  the  plaintiff  and  the  defence 
thereto,  but  no  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  administer  shall  be  given  to  the  defendant 
upon  any  such  counter-claim  :  Provided  always,  that  in  such 
case  it  shall  be  lawful  for  the  High  Court,  or  any  Division  or 
Judge  thereof,  if  it  shall  be  thought  fit,  on  the  application  of 
any  party  to  the  proceeding,  to  order  that  the  whole  pro- 
ceeding be  transferred  from  such  inferior  Court  to  the  High 
Court,  or  to  any  Division  thereof;  and  in  such  case  the 
Record  in  such  proceeding  shall  be  transmitted  by  the 
Registrar,  or  other  proper  officer,  of  the  inferior  Court  to  the 
said  High  Court;  and  the  same  shall  thenceforth  be  con- 
tinued and  prosecuted  in  the  said  High  Coui*t  as  if  it  had 
been  originally  commenced  therein. 

Rules  of  law  to      91.  The  several  rules  of  law  enacted  and  declared  by  this 
ferior  Courts.    ^^^  shall  be  in  force  and  receive  effect  in  all  Courts  whatso- 
ever in  England,  so  far  as  the  matters  to  which  such  Rules 
relate  shall  be  respectively  cognizable  by  such  Courts. 

By  section  91  the  rules  of  law  laid  down  in  sects.  24  and  25  are 

to  be  in  force  in  all  Courts^  so  far  as  the  matters  to  which  such 

rules  relate  shall  be  rightly  cognizable  by  such  Courts.     It  is  not 

Latter  wonls     easy  to  understand  the  effect  of  these  latter  words,  for  it  is  pre- 

not  easily         sumed  they  only  mean  to  guard  against  an  enlargement  of  the 

igi  e.      jurisdiction  in  the  matter  of  amount,  and  it  is  not  easy  to  see  how 

the  words  could  by  any  construction  enlarge  the  amount  of 

jurisdiction. 


93 
§§92-94. 


PART  VIL 

MiaceUaneous  Provisions. 

92.  All  books^  documents,  papers,  and  chattels  in  the  pos-  TrRnsfer  of 
session  of  any  Court,  the  jurisdiction  of  which  is  hereby  papere^to 
transferred  to  the  High  Court  of  Justice  or  to  the  Court  of  Supreme  Court. 
Appeal,  or  of  any  officer   or  person  at.tached  to  any  such 

Court,  as  such  officer,  or  by  reason  of  his  being  so  attached, 
shall  be  transferred  to  the  Supreme  Court,  and  shall  be  dealt 
with  by  such  officer  or  person  in  such  manner  as  the  High 
Court  of  Justice  or  the  Court  of  Appeal  may  by  order  direct ; 
and  any  person  failing  to  comply  with  any  order  made  for 
the  purpose  of  giving  effect  to  this  section  shall  be  guilty  of 
a  contempt  of  the  Supreme  Court. 

93.  This  Act,  except  as  herein  is  expressly  directed,  shall  Saving  « to 

1  ^M     fi  •     •  •  J  •  circuits,  Ac. 

not,  unless  or  until  other  commissions  are  issued  in  pursuance 
thereof,  affect  the  circuits  of  the  Judges  or  the  issue  of  any 
Conamissions  of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  Gaol 
Delivery,  or  other  commissions  for  the  discharge  of  civil  or 
criminal  business  on  circuit  or  otherwise,  or  any  patronage 
vested  in  any  Judges  going  circuit,  or  the  position,  salaries, 
or  duties  of  any  officers  transferred  to  the  Supreme  Court 
who  are  now  officers  of  the  Superior  Courts  of  Common  Law, 
and  who  perform  duties  in  relation  to  either  the  civil  or 
criminal  business  transacted  on  circuit. 

94.  This  Act,  except  so  far  as  herein  is  expressly  directed.  Saving  as  to 
shall  not  affect  the  office  or  position  of  Lord  Chancellor  ;  and  ^^r^^*"* 
the  officers  of  the  Lord  Chancellor  shall  continue  attached  to 

him  in  the  same  manner  as  if  this  Act  had  not  passed ;  and 
all  duties,  which  any  officer  of  the  Court  of  Chancery  may 
now  be  required  to  perform  in  aid  of  any  duty  whatsoever  of 
the  Lord  Chancellor,  may  in  like  manner  be  required  to  be 
performed  by  such  officer  when  transferred  to  the  Supreme 
Court,  and  by  his  successors. 
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§1  95.  This  Act,  except  so  far  as  is  herein  expressly  directed, 

96    ^100.  gi^all  not  affect  the  officers,  position,  or  functions  of  the  Chan- 
Saving  as  to      cellor  of  the  County  Palatine  of  Lancaster. 

Chancellor  of 
liUicaster 

«    .       '^  96.  The  Chancellor  of  the  Exchequer  shall  not  be  a  Judge 

Chancellor  of  of  the  High  Court  of  Justice,  or  of  the  Court  of  Appeal,  and 
the  Exchequer  ^.j^g^jj  cease  to  exercise  any  judicial  functions  hitherto  exercised 
by  him  as  a  Judge  of  the  Court  of  Exchequer  ;  but  save  as 
aforesaid  he  shall  remain  in  the  same  position  as  to  duties 
and  salary,  and  other  incidents  of  his  office,  as  if  this  Act 
and  sheriflfs.  had  not  passed.  iThe  same  order  and  course  with  respect  to 
the  appointment  of  sheriffs,  shall  be  used  and  observed  in  the 
Exchequer  Division  of  the  said  High  Court  as  has  been  here- 
tofore used  and  observed  in  the  Court  of  Exchequer. 

Saving  as  to  97.  Nothing  in  this  Act  contained  shall  aflfect  the  office  of 

and  office  of  ^°^  ijord  Treasurer,  except  that  any  Lord  Treasurer  shall  not  here- 

the  Receipt  of  after  exercise  any  judicial  functions  hitherto  exercised  by  him 

c  equer.       ^  ^  Judge  of  the  Court  of  Exchequer ;  and  nothing  in  this 

Act  shall  affect  the  office  of  the  Receipt  of  the  Exchequer. 

Provisions  as  to      y8.  When  the  Great  Seal  is  in  commission,  the  Lords 

Orcat  Seal 

being  in  com-  Commissioners  shall  represent  the  Lord  Chancellor  for  the 
mission.  purposes  of  this  Act,  save  that  as  to  the  Presidency  of  the 

Court  of  Appeal,  and  appointment  or  approval  of  officers,  or 
the  sanction  to  any  order  for  the  removal  of  officers,  or  any 
other  act  to  which  the  concurrence  or  presence  of  the  Lord 
Cliancellor  is  hereby  made  necessary,  the  powera  given  to  the 
Lord  Chancellor  by  this  Act  may  be  exercised  by  the  Senior 
Lord  Commissioner  for  the  time  being. 

Provision  as  to  99.  From  and  after  the  commencement  of  this  Act,  the 
CouSSm^*^"*  ^^  Counties  Palatine  of  Lancaster  and  Durham  shall  respectively 
Palatine.  ceaso  to  be  Counties  Palatine,  so  far  as  respects  the  issue  of 

Commissions  of  Assize,  or  other  like  Commissions,  but  not 
further  or  otherwise ;  and  all  such  Commissions  may  be  issued 
for  the  trial  of  all  causes  and  matters  within  such  counties 
respectively  in  the  same  manner  in  all  respects  as  in  any  other 
counties  of  England  and  Wales. 

InterpictaUon       ^^^'  ^^  ^^®  construction  of  this  Act,  unless  there  is  any- 
^s.         thing  in  the  subject  or  context  repugnant  thereto,  the  several 
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words  herein-after  mentioned   sliall   have,  or   include,  the     §  100. 
meanings  following ;  (that  is  to  say,)  

"  Lord  Chancellor  "  shall  include  Lord  Keeper  of  the  Great 
Seal 

"The  High  Court  of  Chancery**  shall  include  the  Lord 
Chancellor 

"The  Court  of  Appeal  in  Chancery"  shall  include  the 
Lord  Chancellor  as  a  Judge  on  Rehearing  or 
Appeal. 

"  London  Court  of  Bankruptcy "  shall  include  the  Chief 
Judge  in  Bankruptcy. 

"The  Treasury"  shall  mean  the  Commissioners  of  Her 
Majesty's  Treasury  for  the  time  being,  or  any  two  of 
them. 

"  Rules  of  Court "  shall  include  forms. 

"  Cause "  shall  include  any  action,  suit,  or  other  original 
proceeding  between  a  plaintiflF  and  a  defendant,  and 
any  criminal  proceeding  by  the  Crown. 

"  Suit "  shall  include  action. 

"Action"  shall  mean  a  civil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  may  be  prescribed 
by  Rules  of  Court ;  and  shall  not  include  a  criminal 
proceeding  by  the  Crown. 

"PlaintiflF"  shall  include  every  person  asking  any  relief 
(otherwise'  than  by  way  of  counter-claim  as  a  defen- 
dant) against  any  other  person  by  any  form  of  pro- 
ceeding, whether  the  same  be  taken  by  action,  suit, 
petition,  motion,  summons,  or  oihei'wise. 

"  Petitioner "  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition,  motion, 
or  summons,  otlierwise  than  as  against  auy  defendant. 

"  Defendant "  shall  include  every  person  served  with  any 
writ  of  summons  or  process,  or  served  with  notice  of, 
or  entitled  to  attend  any  proceedings. 

"  Party  "  shall  include  every  person  served  with  notice  of, 
or  attending  any  proceeding,  although  not  named  on 
the  Record. 

"  Matter  "  shall  include  every  proceeding  in  the  Court  not 

in  a  cause. 
"  Pleading  "  shall  include  any  petition  or  summons,  and 
also   shall  include  the  statements  in  writing  of  the 
claim  or  demand  of  any  plaintiflT,  and  of  the  defence 
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§  100.  of  any  defendant  tliercto,  and  of  the  reply  of  the 

plaintifif  to  any  counter-claim  of  a  defendant. 
"  Judgment  '*  shall  include  decree. 
*'  Oi-der ''  shall  include  Rule. 
"  Oath  "  shall  include  solemn  affirmation  and  statutory 

declaration. 
"  Crown  cases  reserved  "  shall  mean  such  questions  of  law 

reserved  in  Criminal  Trials  as  are  mentioned  in  the 

Act  of  the  eleventh  and  twelfth  years  of  Her  Majesty's 

reign,  chapter  seventy-eight. 
"  Pension "  shall  include  retirement  and  superannuation 

allowance. 
"  Existing  "  shall  mean  existing  at  the  time  appointed  for 

the  commencement  of  this  Act. 

4Ui  definition        It  is  doubtful  how  far  the  4th  definition  clause,  that  the  London 
not  a^^wble  ^^^^  ^^  Bankruptcy  shall  include  the  Chief  Judge  in  Bankruptcy, 
'  is  now  applicable,  considering  the  important  change  in  the  enact- 
ment as  to  this  Court  made  by  the  Act  of  1 875. 

The  entire  Schedule  to  this  Act  is  repealed  by  38  &  39  Vic,  c.  77, 
sect  33  and  Schedule  2,  see  also  sect  17,  and  as  almost  the  whole 
is  re-enacted  in  a  different  arrangement  in  Schedule  1  of  that  Act, 
it  is  thought  advisable  to  omit  it  here. 


SUPREME  COURT  OF  JUDICATURE 
ACT  (1873)  SUSPENSIOIf. 


37  &  38  Vict.  Cap.  83, 

An  Act  for  delaying  the  coming  into  operation  of  the 
Supreme  Court  of  Judicature  Act,  1873. 

{7th  August,  1874.] 

Whereas  it  is  expedient  to  extend  the  time  appointed  for    sft  j 3^ 

the  commencement  of  the  Supreme  Court  of  Judicature  Act, — 

1873; 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  :  . 

1.  The  second  section  of  the  Supreme  Court  of  Judicature  Bapeal  of 
Act,  1873,  is  hereby  repealed.  36  &  37  Vict. 

^  '  J       ^  c.  66,  8.  2. 

2.  The  Supreme  Court  of  Judicature  Act,  1873,  except  Commcnce- 
any  provisions  thereof  directed  to  take  effect  on  the  passincr  ?®°*  °' 

•'*^  111  "I-  JTo  Supremo 

of  the  said  Act,  shall  commence  and  come  into  operation  on  Court  of 
the  first  day  of  November  one  thousand  eight  hundred  and  Jlf ^^o??* 
seventy-five,  and  the  said  first  day  of  November  one  thousand 
eight  hundred  and  seventy-five   shall  be  taken  to  be   the 
time  appointed  for  the  commencement  of  the  said  Act. 

3.  This  Act  may  be  cited  for  all  purposes  as  the  Supreme  Short  title  of 
Court  of  Judicature  (Commencement)  Act,  1874.  ^^^ 
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SUPKEME  COUET  OF  JUDICATUEE 
ACT  (1873)  AMENDMENT. 


38  &  39  Vict.  Cap.  77. 


An  Act  to  amend  and    extend  the   Supi^eme  CouH  of 
Judicature  Act,  1873.  [2d  August,  1875.] 

§§  1,  2.     Whereas  it  is  expedient  to  amend  and  extend  the  Supreme 

■ Court  of  Judicature  Act,  1873  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  ParUa- 
ment  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Short  title,  and  1-  This  Act  shall,  so  far  as  is  consistent  with  the  tenor 
^^*^^*i**?7  *^®^®^^>  ^  construed  as  one  with  the  Supreme  Court  of 
Vict.  c.  66.  Judicature  Act,  1873,  (in  this  Act  referred  to  as  the  principal 
Act,)  and  together  with  the  principal  Act  may  be  cited  as 
the  Supreme  Court  of  Judicature  Acts,  1873  and  1875,  and 
this  Act  may  be  cited  separately  as  the  Supreme  Court  of 
Judicature  Act,  1875. 

Commence-  2.  This  Act,  except  any  provision  thereof  which  is  declared 

ment  of  Act.  ^  ^^g  effect  before  the  commencement  of  this  Act,  shall 
commence  and  come  into  operation  on  the  first  day  of 
November  1875. 

Sections  twenty,  twenty-one,  and  fifty-five  of  the  principal 
Act  shall  not  commence  or  come  into  operation  until  the  first 
day  of  November- 1876,  and  until  the  said  sections  come  into 
operation  an  appeal  may  be  brought  to  the  House  of  Lords 
from  any  judgment  or  order  of  the  Court  of  Appeal  herein- 
after mentioned  in  any  case  in  which  any  appeal  or  error 
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might  now  be  brought  to  the  House  of  Lords  or  to  her  §§  2,  3. 
Majesty  in  Council  from  a  similar  judgment,  decree,  or  order 
of  any  Court  or  Judge  whose  jurisdiction  is  by  the  principal 
Act  transferred  to  the  High  Court  of  Justice  or  the  Court  of 
Appeal,  or  in  any  case  in  which  leave  to  appeal  shall  be 
given  by  the  Court  of  Appeal. 

This  section  is  referred  to  in  the  notes  to  the  principal  Act,  Effect  of  as.  20, 

sect  20,  sect.  21,  and  sect.  55,  which  are  directly  affected  by  it.  21»  ^J^lfyg^^ 

Sect.  20  abolished  appeals  to  the  House  of  Lords,  and  Judicial 

Committee  from  the  High  Court  of  Justice,  and  the  Court  of 

Appeal  newly  constituted.     Sect.  21  gave  power  to  Her  Majesty 

to  transfer  the  jurisdiction  of  Judicial  Committee  to  Her  Majesty's 

Court  of  Appeal,  and  the   sect.  55  provided  arrangements  for 

business  of  Court  of  Appeal,  and  for  hearing  appeals  transferred 

from  the  Judicial  Committee.     The  present  section  keeps  alive  Keeps  aliye 

the  power  of  appeal  to  the  House  of  Lords  until  a  Court  of  S^^^t  -j 

Imperial  Appeal,  which  is  intended  to  be  constituted,  may  have  and  transfers  ' 

a  chance  of  being  created,  but  seems  to  transfer  during  that  time  to  it  appeais 

to  the  House  of  Lords  some  appeals  which  hitherto  would  have  ^^^  would 
,  TT-»«-»  AM  have  lam  to 

lam  to  Her  Majesty  m  Council  Privy  Council 

3.  '*  Whereas  by  section  five  of  the  principal  Act  it  is  pro-  Explanation  of 
"  vided  as  follows :  that  if  at  the  commencement  of  this  Act  ^^  qq  g'  5  ^g 
"  the  number  of  puisne  justices  and  junior  barons  who  shall  ^  number  of 
"  become  Judges  of  the  said  High  Court  shall  exceed  twelve  ^  ^^ 
in  the   whole,   no  new    Judge   of  the  said   High   Court 
shall  be  appointed  in  the  place  of  any  such  puisne  justice 
"  or  junior  baron  who  shall  die  or  resign  while  such  whole 
"  number  shall  exceed  twelve,  it  being  intended  that  the 
"  permanent  number  of  Judges  of  the  said  High  Court  shall 
"  not  exceed  twenty-one  ; "  and  whereas,  having  regard  to 
the  state  of  business  in  the  several  courts  whose  jurisdiction 
is  transferred  by  the  principal  Act  to  the  High   Court  of 
Justice,  it  is  expedient  that  the  number  of  Judges  thereof 
should  not  at  present  be  reduced  :  Be  it  enacted,  that  so 
much  of  the  said  section  as  is  herein-before  recited  shall  be 
repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a  perma- 
nent Judge  of  that  court,  and  the  provisions  of  the  said  sec- 
tion relating  to  the  appointment  and  style  of  the  Judges  of 
the  said  High  Court  shall  not  apply  to  the  Lord  Chancellor. 

This  section  is  referred  to  in  the  notes  to  tKe  principal  Aot, 
sect.  5,  which  is  directly  affected  hy  it. 

H  2 
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§  4.  4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the 

Conatitution  of  principal  Act  referred  to  as  the  Court  of  Appeal,  shall  be 
Court  of  constituted  as  follows  :  There  shall  be  five  ex-officio  Judges 

A.udaa1 

'  thereof,  and  also  so  many  ordinary  Judges,  not  exceeding 

three  at  any  one  tirae,  as  Her  Majesty  shall  from  time  to 
time  appoint. 

The  ex-oflScio  Judges  shall  be  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer. 

The  first  ordinary  Judges  of  the  said  Court  shall  be 
the  present  Lords  Justices  of  Appeal  in  Chancery,  and  such 
•  one  other  person  as  her  Majesty  may  be  pleased  to  appoint 
by  Letters  Patent.  Such  appointment  may  be  made  either 
before  or  after  the  commencement  of  this  Act,  but  if  made 
before  shall  take  efifect  at  the  commencement  of  the  Act. 

The  ordinary  Judges  of  the  Court  of  Appeal  shall  be 
styled  Justices  of  Appeal*. 

The  Lord  Chancellor  may  by  writing  addressed  to  the 
Pi'esident  of  any  one  or  more  of  the  following  divisions  of 
the  High  Court  of  Justice,  that  is  to  say,  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  the  Exchequer  Divi- 
sion, and  the  Probate,  Divorce,  and  Admiralty  Division, 
request  the  attendance  at  any  time,  except  during  the  times 
of  the  spring  or  summer  circuits,  of  an  additional  Judge  from 
such  division  or  divisions  (not  being  ex-officio  Judge  or 
Judges  of  the  Court  of  Appeal)  at  the  sittings  of  the  Court 
of  Appeal,  and  a  Judge,  to  be  selected  by  the  division  from 
which  his  attendance  is  requested,  shall  attend  accordingly. 

Every  additional  Judge,  during  the  time  that  he  attends 
the  sittings  of  Her  Majesty's  Court  of  Appeal,  shall  have  all 
the  jurisdiction  and  powers  of  a  Judge  of  the  said  Court  of 
Appeal,  but  he  shall  not  otherwise  be  deemed  to  be  a  Judge 
of  the  said  Court,  or  to  have  ceased  to  be  a  Judge  of  the 
division  of  the  High  Court  of  Justice  to  which  he  belongs. 
Sect.  54  of  Act  Section  fifty-four  of  the  principal  Act  is  hereby  repealed,  and 
^^  ^^^  ^'  instead  thereof  the  following  enactment  shall  take  efiect :  No 
Judge  of  the  said  Court  of  Appeal  shall  sit  as  a  Judge  on 
the  hearing  of  an  appeal  from  any  judgment  or  order  made 
by  himself,  or  made  by  any  Divisional  Court  of  the  High 
Court  of  which  he  was  and  is  a  member. 

Whenever  the  office  of  an  ordinary  Judge  of  the  Court  of 
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Appeal  becomes  vacant  a  new  Judge  may  be  appointed    SS  4>  8* 
thereto  by  Her  Majesty  by  Letters  Patent. 

This  Court  of  Appeal  would  seem  only  to  be  appointed  until 
the  whole  Court  of  Appeal  can  be  reconstituted,  so  as  to  make  a 
Court  of  Imperial  Appeal  as  well  as  a  Court  of  English  Appeal, 
and  to  abolish  the  appeal  to  the  House  of  Lords  and  the  Judicial 
Committee.  Even  for  the  year  which  this  Court  is  intended  to 
exist,  we  cannot  but  think  it  is  underhanded  and  that  the 
business  must  fall  in  arrear.  As  to  the  ex-officio  judges  it  may  g^^j^^^^  ^^ 
sound  well  to  have  them ;  but  they  can  be  of  but  little  assistance  new  Court  of 
to  the  Court  in  doing  its  business,  being  wanting  elsewhere  doing  Appeal, 
their  own  more  special  work  in  their  own  divisions  of  the  Court, 
with  the  exception  of  the  Lord  Chancellor,  while  the  House  of 
Lords  is  out  of  session,  who  sits  now  as  a  Judge  of  Appeal  and  will 
do  so  still.  The  occasional  attendance  contemplated  of  two 
Judges  from  the  ordinary  Divisional  Coiuls  will  probably  be  very 
inconvenient,  and  in  consequence  veiy  occasional  the  whole  work 
of  the  Court  of  Appeal,  or  nearly  so,  will  have  to  be  done  by  the 
present  Lords  Justices  of  Appeal  in  Chancery,  and  one  new  Judge, 
who  we  cannot  think  will  be  able  to  do  it  all  even  with  the  assist- 
ance afiforded  them  by  the  Lord  Chancellor  and  the  four  ex- 
officio  Judges  when  able  to  assist  them. 

5.  All  the  Judges  of  the  High  Court  of  Justice,  and  of  the  Tenure  of  office 
Court  of  Appeal  respectively,  with  the  exception  of  the  Lord  of  Judges,  and 
Chancellor,  shall  hold  their  offices  as  such  Judges  respectively  judges  not  to 
during  good  behaviour,  subject  to  a  power  of  removal  by  Her  sit  in  the  House 
Majesty,  on  an  address  presented  to  Her  Majesty  by  both  g^  3^  ^  37' 
Houses  of  Parliament.      No  Judge  of  either  of  the   said  Vict.  c.  66, 
Courts  shall  be  capable  of  being  elected  to  or  of  sitting  in  *' 
the  House  of  Commons.     Every  person  appointed  after  the 
passing  of  this  Act  to  be  Judge  of  either  of  the  said  Courts 
(other  than  the  Lord  Chancellor),  when  he  enters  on  the 
execution  of    his  office,  shall  take,  in  the  presence  of  the 
Lord  Chancellor,  the  oath  of  allegiance,  and  judicial  oath 
as  defined  by  the  Promissory  Oaths  Act,  1868.     The  oaths 
to  be  taken  by  the  Lord  Chancellor  shall  be  the  same  as 
heretofore. 

This  section  is  in  lieu  of  sect.  9  of  the  principal  Act,  which  is  in  lieu  of  s.  9 
repealed,  sect.  33  and  schedule  2  of  this  Act.     It  is  precisely  the  ^^  ^^  ^^  ^^^8. 
same  in  intention  as  the  repealed  section,  which  was  erroneous  in 
not  excepting  the  Lord  Chancellor  when  providing  that  all  Judges 
of  the  High  Court  of  Justice  should  hold  office   during  good 
behaviour. 
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§§  6,  7.  6.  The  Lord  Chancellor  shall  be  President  of  the  Court  of 
Precedence  of  -^.ppeal ;  the  other  ex-oflScio  Judges  of  the  Court  of  Appeal 
Judges.  shall  rank  in  the  order  of  their  present  respective  official  pre- 

Vit^  %V     cedence.     The  ordinary  Judges  of  the  Court  of  Appeal,  and, 
t.  10.       '      not  entitled  to  precedence  as  Peers  or  Privy  Councilloi-s,  shall 
rank  according  to  the  priority  of  their  respective  appoint- 
ments as  such  Judges. 

The  Judges  of  the  High  Court  of  Justice  who  are  not  also 
Judges  of  the  Court  of  Appeal  shall  rank  next  after  the 
Judges  of  the  Court  of  Appeal,  and,  among  themselves 
(subject  to  the  provisions  in  the  principal  Act  contained  as 
to  existing  Judges),  according  to  the  priority  of  their  respec- 
tive appointments. 

This  section  is  in  lieu  of  sect.  10  of  the  principal  Act,  which  is 
also  repealed,  sect.  33  and  schedule  2  of  this  Act. 

Jariadiction  of  7.  Any  jurisdiction  usually  vested  in  the  Lords  Justices  of 
Lords  Justly  Appeal  in  Chancery,  or  either  of  them,  in  relation  to  the 
iniiAtics.  persons  and  estates  of  idiots,  lunatics,  and  persons  of  unsound 

iSu  36  dEr  37  mind,  shall  be  exercised  by  such  Judge  or  Judges  of  the 
,  ^'  ^'  ^^'  High  Court  of  Justice  or  Court  of  Appeal  as  may  be  en- 
trusted by  the  sign  manual  of  Her  Majesty  or  Her  successors 
with  the  care  and  commitment  of  the  custody  of  such  persons 
and  estates;  and  all  enactments  referring  to  the  Lords 
Justices  as  so  intrusted  shall  be  construed  as  if  such  Judge 
or  Judges  so  intrusted  had  been  named  therein  instead  of 
such  Lords  Justices  :  Provided  that  each  of  the  persons  who 
may  at  the  commencement  of  the  principal  Act  be  Lords 
Justices  of  Appeal  in  Chancery  shall,  during  such  time  as  he 
continues  to  be  a  Judge  of  the  Court  of  Appeal,  and  is  in- 
trusted as  aforesaid,  retain  the  jurisdiction  vested  in  him  in 
relation  to  such  pei*sons  and  estates  as  aforesaid. 

Lords  JuBtices  This  section  provides  for  an  omission  in  the  princij>al  Act,  in  the 
of  Appeal  in      17th  section  whereof  the  lunacy  jurisdiction  of  the  Lords  Justices, 

toi^^Mrtin  ^^^  *^®  ^^^^  ^^  ^^®  ^^^®  jurisdiction  mentioned  in  the  present 
Lunacy  sections  vested  in  them,  is  directed  not  to  be  transferred  to  or 

matten.  vested  in  the  High  Court,  but  did  not  provide  any  positive  enact- 

ment showing  how  that  jurisdiction  was  in  future  to  be  adminis- 
tered. This  provision  will  of  course  require  that  the  present 
Lords  Justices  of  Appeal  in  Chancery,  and  the  Judges  who  shall 
in  future  be  appointed  by  Her  Majesty's  sign  manual  to  the  juris- 
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diction,  shall  exercise  this  jurisdiction  sitting  in  a  different  Court     }§  7,  8. 
from  that  to  which  they  ordinarily  belong  or  shall  belong. 

8.  Whereas  by  section  eleven  of  the  principal  Act  it  is  Admiralty 
provided  as  follows  :  "  Every  existing  Judge  who  is  by  this  ^|^f^^*^ 
"  Act  made  a  Judge  of  the  High  Court  of  Justice  or  an 
'*  ordinary  Judge  of  the  Court  of  Appeal  shall,  as  to  tenure  of 
office,  rank,  title,  salary,  pension,  patronage,  and  powers  of 
"  appointment  or  dismissal,  and  all  other  privileges  and  dis- 
qualifications, remain  in  the  same  condition  as  if  this  Act 
"  had  not  passed  ;  and,  subject  to  the  change  effected  in  their 
jurisdiction  and  duties  by  or  in  pursuance  of  the  provisions 
of  this  Act,  each  of  the  said  existing  Judges  shall  be 
"capable  of  performing  and  liable  to  perform  all  duties 
which  he  would  have  been  capable  of  performing  or  liable 
to  perform  in  pursuance  of  any  Act  of  Parliament,  law,  or 
"  custom  if  this  Act  had  not  passed.  No  Judge  appointed 
"  before  the  passing  of  this  Act  shall  be  required  to  act  \mder 
"  any  commission  of  assize,  nisi  prius,  oyer  and  terminer,  or 
"  gaol  delivery,  unless  he  was  so  liable  by  usage  or  custom  at 
"  the  commencement  of  this  Act  :  '* 

And  whereas  the  Judge  of  the  High  Court  of  Admiralty  is 
by  the  principal  Act  appointed  a  Judge  of  the  High  Court  of 
Justice : 

And  whereas  such  Judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  Judges  of  the  superior 
courts  of  common  law,  but  holds  certain  ecclesiastical  and 
other  offices  in  addition  to  the  office  of  Judge  of  the  High 
Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  Judge,  if  he  be 
willing  to  relinquish  such  other  offices,  should  be  placed 
in  the  same  position  as  to  rank,  salary,  and  pension  as 
the  other  puisne  Judges  of  the  superior  courts  of  common 
law: 

Be  it  enacted  that — 

If  the  existing  Judge  of  the  High  Court  of  Admiralty, 
under  his  hand  signifies  to  the  Lord  Chancellor  in  writing, 
before  the  commencement  of  the  principal  Act,  that  he  is 
willing  to  relinquish  such  other  offices  as  aforesaid,  and  does 
before  the  commencement  of  the  principal  Act  resign  all 
other  offices  of  emolument  held  by  him  except  the  office  of 
Judge  of  the  High  Court  of  Admiralty,  he  shall,  from  and 
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§  8.  after  the  commencement  of  the  principal  Act,  be  entitled  to 
the  same  rank,  salary,  and  pension  as  if  he  had  been  ap- 
pointed a  Judge  of  the  High  Court  of  Justice  immediately 
on  the  commencement  of  the  principal  Act,  with  this  addi- 
tion, that,  in  reckoning  service  for  the  purposes  of  his 
pension,  his  service  as  a  Judge  of  the  High  Court  of 
Admiralty  shall  be  reckoned  in  the  same  manner  as  if  the 
High  Court  of  Justice  had  been  established  at  the  time  of 
his  accepting  the  office  of  Judge  of  the  High  Court  of  Admi- 
ralty, and  he  had  continued  from  such  time  to  be  a  Judge  of 
the  said  High  Court  of  Justice. 

The  present  holder  of  the  office  of  registrar  of  Her  Majesty 
Ecclesiastical  and  Admiralty  causes,  shall,  as  respects  any 
appeals  in  which  he  would  otherwise  be  concerned  coming 
within  the  cognizance  of  the  Court  of  Appeal,  be  deemed  to 
be  an  officer  attached  to  the  Supreme  Coui-t ;  and  the  office, 
so  far  as  respects  the  duties  in  relation  to  such  appeals  as 
aforesaid,  shall  be  deemed  to  be  a  separate  office  within  the 
meaning  of  section  seventy-seven  of  the  principal  Act,  and 
may  be  dealt  with  accordingly.  He  shall  be  entitled,  in  so 
far  as  he  sustains  any  loss  of  emoluments  by  or  in  conse- 
quence of  the  principal  Act  or  this  Act,  to  prefer  a  claim  to 
the  Treasury  in  the  same  manner  as  an  officer  paid  out  of 
fees  whose  emoluments  are  affected  by  the  passing  of  the 
principal  Act  is  entitled  to  do  under  section  eighty  of  the 
principal  Act. 

Subject  as  aforesaid,  the  person  who  is  at  the  time  of  the 
passing  of  this  Act  registrar  of  Her  Majesty  in  Ecclesiastical 
and  Admiralty  causes  shall,  notwithstanding  anything  in  the 
principal  Act  or  this  Act,  have  the  same  rank  and  hold  his 
office  upon  the  same  tenure  and  upon  the  same  terms  and 
conditions  as  herc^fore  ;  but  it  shall  be  lawful  for  Her 
Majesty  by  Order  in  Council  made  upon  the  recommenda- 
tion of  the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  to  make,  notwithstanding  anything  contained  in 
any  Act  of  Parliament,  such  arrangements  with  respect  to 
the  duties  of  the  said  last-mentioned  office,  either  by 
abolition  thereof  or  otherwise,  as  to  Her  Majesty  may  seem 
expedient :  Provided  that  such  Order  shall  not  take  effect 
during  the  continuance  in  such  office  of  the  said  person  so 
being  registrar  at  the  time  of  the  passing  of  this  Act 
without  his  assent. 
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Every  Judge  of  the  Probate,  Divorce,  and  Admiralty  {|  8,  9. 
Division  of  the  said  High  Court  of  Justice  appointed  after 
the  passing  of  this  Act  shall,  so  far  as  the  state  of  business 
in  the  said  division  will  admit,  share  with  the  Judges 
mentioned  in  section  thirty-seven  of  the  principal  Act,  the 
duty  of  holding  sittings  for  trial  by  jury  in  London  and 
Middlesex,  and  sittings  under  commissions  of  assize,  oyer 
and  terminer,  and  gaol  delivery. 

The  object  of  this  section  seems  to  be  to  assimilate  the  position 
of  the  Judge  of  the  Court  of  Admiralty  to  that  of  the  other 
Judges  of  the  High  Court  of  Justice,  and  to  make  provision  for  the 
reduction  of  the  machinery  of  the  Court  to  a  shape  to  make  it 
workable  as  part  of  the  work  of  the  Supreme  Court,  and  render 
future  Judges  equally  liable  to  try  jury  cases  at  London  and 
Middlesex,  and  on  Circuit,  as  the  Common  Law  Judges  now  are. 

9.  The  London  Court  of  Bankruptcy  shall  not  be  united  London  Court 
or  consolidated  with  the  Supreme  Court  of  Judicature,  and  ^^^^  t^g. 
the  jurisdiction  of  that  Court  shall  not  be  transferred  under  feixed  to  High 
the  principal  Act  to  the  High  Court  of  Justice,  but  shall  j^tice. 
continue  the  same  in  all  respects  as  if  such  transfer  had  not 
been  made  by  the  principal  Act,  and  the  principal  Act  shall 
be  construed  as  if  such  union,  consolidation,  and  transfer  had 
not  been  made :  Provided  that — 

(1.)  The  office  of  Chief  Judge  in  Bankruptcy  shall  be 
filled  by  such  one  of  the  Judges  of  the  High  Court 
of  Justice  appointed  since  the  passing  of  the 
Bankruptcy  Act,  1869,  or,  with  his  consent,  of 
such  one  of  the  Judges  appointed  prior  to  the 
passing  of  the  last-mentioned  Act,  as  may  be 
appointed  by  the  Lord  Chancellor  to  that  office; 
and, 
(2.)  The  appeal  from  the  London  Court  of  Bankruptcy 
shall  lie  to  the  Court  of  Appeal  in  accordance  with 
the  principal  Act. 

This  section  makes  an  important  change  in  the  law  provided  by 
the  principal  Act,  which  had  abolished  the  London  Court  of  Bank- 
ruptcy, and  transfeiTcd  its  jurisdiction  to  the  High  Court  of  - 
Justice,  see  sect.  34 ;  on  this  change  and  that  since  effected  by 
the  present  section,  we  have  already  remarked  in  notes  on  sect  3 
of  the  principal  Act. 
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§  10.  10.  Whereas,  by  section  twenty-five  of  the  principal  Act, 

Amendment  of  ^^^^  reciting  that  it  is  expedient  to  amend  and  declare  the 
36  k  37  Vict,  law  to  be  thereafter  administered  in  England  as  to  the 
to  rules  of  law  niatters  next  therein-after  mentioned,  certain  enactments  are 
upon  certain  made  with  respect  to  the  law,  and  it  is  expedient  to  amend 
^"^  '  the  said  section  :  Be  it  therefore  enacted  as  follows: — 

Sub-section  one  of  clause  twenty-five  of  the  principal  Act 
is  hereby  repealed,  and  instead  thereof  the  following 
enactment  shall  take  effect ;  (that  is  to  say,)  in  the 
administration  by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufl&cient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities,  and  in  the 
winding  up  of  any  company  under  the  Companies  Acts, 
1862  and  1867,  whose  assets  may  prove  to  be  in- 
sufficient for  the  payment  of  its  debts  and  liabilities 
and  the  costs  of  winding  up,  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to  the  valuation  of  annuities 
and  future  and  contingent  liabilities  respectively,  as 
may  be  in  force  for  the  time  being  under  the  Law  of 
Bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt ;  and  all  persons  who  in  any  such 
case  would  be  entitled  to  prove  for  and  receive 
dividends  out  of  the  estate  of  any  such  deceased  person, 
or  out  of  the  assets  of  any  such  company,  may  come  in 
under  the  decree  or  order  for  the  administration  of  such 
estate,  or  under  the  winding  up  of  such  company,  and 
maJke  such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  this  Act. 
In  sub-section  seven  of  the  said  section  the  reference  to  the 
date  of  the  passing  of  the  principal  Act  shall  be  deemed  to 
refer  to  the  date  of  the  commencement  of  the  principal  Act. 

This  section  is  already  commented  on  in  note  to  sect  25  of  the 
Act  of  1873 ;  as  to  its  second  enacting  clause  it  merely  makes  a 
slight  change  in  the  time  at  which  a  change,  introduced  by  the 
principal  Act^  should  come  into  operation ;  where  the  Act  referred 
to  the  passing  of  the  Act,  meauing  to  refer  to  the  Act  coming  into 
operation,  the  legislators  naturally  expecting  that  when  an  Act 
passed  it  would  come  into  operation,  it  was  thought  right  by  this 
section  to  amend  the  expression. 
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11.  Subject  to  any  Rules  of  Court  and  to  the  provisions  of       j  U* 
the  principal  Act  and  this  Act  and  to  the  power  of  transfer,  provision  as  to 
every  person  by  whom  any  cause  or  matter  may  be  com-  option  for  any 

1  .      .1  .  1    TT-    1     i4       ^     r   T      X-  I,    n  •  1    Plaintiff  (snb- 

menced  in  the  said  High  Court  of  J ustice  shall  assign  such  ^^^  ^^  R^ies) 
cause  or  matter  to  one  of  the  divisions  of  the  said  High  to  choose  in 
Court  as  he  may  think  fit,  by  marking  the  document  by  ^e  ^^1  Bue,— 
which  the  same  is  commenced  with  the  name  of  such  divi-  in  ^"^f  Jj*J***^" 
sion,  and  giving  notice  thereof  to  the  proper  officer  of  the  yi^t.  c.  66, 
court :  Provided  that —  •*•  ^^' 

(1.)  All  interlocutory  and  other  steps  and  proceedings  in 
or  before  the   said   High   Court  in  any  cause  or 
matter  subsequent  to  the  commencement  thereof, 
shall  be  taken  (subject  to  any  Rules  of  Court  and 
to  the  power  of  transfer)  in  the  division  of  the  said 
High  Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached ;  and, 
(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time  assign 
his  cause  or  matter  to  any  division  of  the  said  High 
Court  to  which,  according  to  the  Rules  of  Court  or 
the  provisions  of  the  principal  Act  or  this  Act,  the 
same  ought  not  to  be  assigned,  the  Court,  or  any 
Judge  of  such  division,  upon  being  informed  thereof, 
may,  on  a  summary  application  at  any  stage  of  the 
cause  or  matter,  direct  the  same  to  be  transferred 
to  the  division  of  the  said  Court  to  which,  accord- 
ing to  such  rules  or  provisions,  the  same  ought  to 
have  been  assigned,  or  he  may,  if  he  think  it  expe- 
dient so  to  do,  retain  the  same  in  the  division  in 
which  the  same  was  commenced  ;  and  all  steps  and 
proceedings  whatsoever  taken  by  the  plaintiff  or 
petitioner  or  by  any  other  party  in  any  such  cause 
or  matter,  and   all   orders  made   therein  by   the 
Court  or  any  Judge  thereof  before  any  such  transfer 
shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses in  the  same  manner  as  if  the  same  respec- 
tively had  been  taken   and  made   in  the  proper 
division  of  the  said  Court  to  which  such  cause  or 
matter  ought  to  have  been  assigned ;  and, 
(3.)  Subject  to  Rules  of  Court,  a  person  commencing  any 
cause  or  matter  shall  not.  assign  the  same  to  the 
Probate,  Divorce,  and  Admiralty  Division  unless  he 
would  have  been  entitled  to  commence  the  same 
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§§  11-13. 


Error  in  35tli 
section  of  Act 
of  1873 
amended. 


in  the  Court  of  Probate,  or  in  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  in  the  High  Court  of 
Admiralty,  if  this  Act  had  not  passed. 

This  section  is  a  mere  provision  to  carry  out  iu  the  form  in- 
tended to  be  provided  the  35th  section  of  the  Act  of  1873,  in 
^'hich  a  slight  error  had  been  made,  the  effect  of  which  seemed 
to  exclude  the  Admiralty  Division  from  taking  cognizance  of 
causes  which  before  the  Act  were  common  to  the  Court  of  Ad- 
miralty and  the  Common  Law  Courts,  in  which  either  had  juris- 
diction, and  which  a  plaintiff  at  his  option  might  lay  in  either. 
No  doubt  the  section  leaving  itself  open  to  be  modified  by  rules 
and  the  rules  made  having  in  fact  made  the  modification,  the 
change  in  the  section  was  not  absolutely  required,  but  it  is  no 
doubt  better  that  the  Act  should  legislate,  and  the  rules  follow 
the  legislation,  rather  than  that  the  rules  should  by  an  exercise  of 
a  power  granted  them  by  the  Act,  overrule  an  enactment  of  the 
body  of  the  Act,  which  was  what  had  been  done.  This  section  is 
remarked  on  in  notes  to  the  principal  Act,  sect.  35. 

Sittings  of  12.  Every  appeal  to  the  Court  of  Appeal  shall,  where  the 

Appeal.  subject-matter  of  the  appeal  is  a  final  order,  decree,  or  judg- 

Stt  36  <fc  37  ment,  be  heard  before  not  less  than  three  Judges  of  the  said 
•«  *53  r  ^\led  ^^^^^  sitting  together,  and  shall,  when  the  subject-matter  of 

the  appeal  is  an  interlocutory  order,  decree,  or  judgment,  be 

heard  before  not  less  than  two  Judges  of  the  said  Court 

sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or 

judgments  are  final,  and   what  are  interlocutory,  shall  be 

determined  by  the  Court  of  Appeal. 

Subject  to  the  provisions  contained  in  this  section  the 

Court  of  Appeal  may  sit  in  two  divisions  at  the  same  time. 

This  section  is  remarked  ou  in  the  notes  on  sect.  53  of  the 
principal  Act,  which,  being  repealed,  is  replaced  by  this  section. 

Amendment  of  13.  Whereas  by  section  sixty  of  the  principal  Act  it  is 
37^Vict  c^66  P^'^vi^^^  ^^^^  for  the  purpose  of  facilitating  the  prosecution 
as  to  district '  in  country  districts  of  legal  proceedings,  it  shall  be  lawful  for 
^*^'*"'  Her  Majesty  by  Order  in  Council  from  time  to  time  to  direct 
12th  Aug.,  that  there  shall  be  district  registrai^s  in  sUch  places  as  shall 
1875.  y^Q  in  gmjh   order  mentioned  for  districts  to  be  thereby 

defined ;   and  whereas  it  is  expedient  to  amend  the  said 

section,  be  it  therefore  enacted  that — 
Where  any  such  Order  has  been  made,  two  persons  may, 
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if  required,  be  appointed  to  perform  the  duties  of  district  IS  13~16* 
registrar  in  any  district  named  in  the  Order,  and  such 
persons  shall  be  deemed  to  be  joint  district  registrars,  and 
shall  perform  the  said  duties  in  such  manner  as  may  from 
time  to  time  be  directed  by  the  said  Order,  or  any  Order  in 
Council  amending  the  same. 

Moreover  the  registrar  of  any  inferior  court  of  record 
having  jurisdiction  in  any  part  of  any  district  defined  by 
such  Order  (other  than  a  county  court)  shall,  if  appointed  by 
Her  Majesty,  be  qualified  to  be  a  district  registrar  for  the 
said  district  or  for  any  and  such  part  thereof  as  may  be 
directed  by  such  Order  or  any  Order  amending  the  same. 

Every  district  registrar  shall  be  deemed  to  be  an  officer  of 
the  Supreme  Court,  and  be  subject  accordingly  to  the  juris- 
diction of  such  Court,  and  of  the  divisions  thereof. 

This  section  amends  sect.  60  of  the  principal  Act,  by  allowiug 
joint  district  registrars  to  be  appointed,  and  allowing  the  registrars 
of  inferior  Courts  to  be  appointed  district  registrars,  providing 
that  every  such  officer  shall,  when  appointed,  be  deemed  an  officer 
of  the  Supreme  Court,  to  which  he  shall  be  subject. 

14.  Whereas  under  section  eighty-seven  of  the  principal  Amendment  of 
Act,  solicitors  and  attorneys  will  after  the  commencement  of  ^^  *  ^^  Yi?*- 
that  Act  be  called  solicitors  of  the  Supreme  Court :  Be  it  to  enactments 
therefore  enacted  that—  'j!**^"^  ^ 

attorneys. 

The  registrar  of  attorneys  and  solicitors  in  England  shall 
be  called  the  registrar  of  solicitors,  and  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  the  Lord  Chief 
Baron,  or  any  two  of  them,  may,  from  time  to  time,  by  regula- 
tion adapt  any  enactments  relating  to  attorneys,  and  any 
declaration,  certificate,  or  form  required  under  those  enact- 
ments, to  the  solicitors  of  the  Supreme  Court  under  section 
eighty-seven  of  the  principal  Act. 

This  amends  sect.  87  of  the  principal  Act,  in  the  respects 
appearing  on  the  face  of  it 

15.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time.  Appeal  from 
by  Order  in  Council,  to  direct  that  the  enactments  relating  ^f^^^rd**^^ 
to  appeals  from   county   courts  shall  apply   to   any   other 
inferior  court  of  record ;  and  those  enanctments,  subject  to 
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§§  16 — 17.  any  exceptions,  conditions,  and  limitations  contained  in  the 
Order,  shall  apply  accordingly,  as  from  the  date  mentioned 
in  the  Order. 

This  empowers  Her  Majesty  to  direct  that  other  inferior  Comls 
shall  be  assimilated  in  their  appeals  to  the  County  Courts,  and 
gives  an  Order  in  Council  with  that  view,  and  to  such  an  effect 
the  force  of  an  Act  of  ParUament. 


Rules  in  Firet 
Schedule  in 
substitution 
for  36  &  37 
Vict.  c.  66, 
s.  69,  and 
Schedule. 


Provision  as  to 
making,  &c., 
of  Rules  of 
Court  before  or 
after  the  com- 
mencement of 
the  Act, — in 
substitution  for 
86  &  37  Vict, 
c  66,  ss.  68, 
69,  74,  and 
Schedule. 


16.  The  Rules  of  Court  in  the  First  Schedule  to  this  Act 
shall  come  into  operation  at  the  commencement  of  this  Act, 
and  as  to  all  matters  to  which  they  extend  shall  thenceforth 
regulate  the  proceedings  in  the  High  Court  of  Justice  and 
Court  of  Appeal.  But  such  Rules  of  Court,  and  also  all 
such  other  Rules  of  Court  (if  any)  as  may  be  made  after  the 
passing  and  before  the  commencement  of  this  Act  under  the 
authority  of  the  next  section,  may  be  annulled  or  altered  by 
the  authority  by  which  new  Rules  of  Court  may  be  made 
after  the  commencement  of  this  Act. 

This  section  is  to  take  the  place  of  sect.  69  of  the  principal 
Act,  which  is  repealed,  and  gives  yalidity  to  the  Rules  in  the 
Schedule,  which  are  in  fact  almost  identical  with  the  Rules  in 
the  Schedule  1  of  the  principal  Act,  together  with  those  framed 
under  the  provisions  of  that  Act,  and  which  had  been  approved 
and  printed  under  that  Act  incorporated  together.  See  notes  on 
sects.  68  and  69  of  Act  of  1873. 

17.  Her  Majesty  may  at  any  time  after  the  passing  and 
before  the  commencement  of  this  Act,  by  Order  in  Council, 
made  upon  the  recommendation  of  the  Lord  Chancellor,  and 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
Baron  of  the  Exchequer,  and  the  Lords  Justices  of  Appeal 
in  Chancery,  or  any  five  of  them,  and  the  other  Judges  of 
the  several  Courts  intended  to  be  united  and  consolidated  by 
the  principal  Act  as  amended  by  this  Act,  or  of  a  majority 
of  such  other  Judges,  make  any  further  or  additional  Rules 
of  Court  for  carrying  the  principal  Act  and  this  Act  into 
efiect,  and  in  particular  for  all  or  any  of  the  following  matters, 
so  far  as  they  are  not  provided  for  by  the  Rules  in  the  First 
Schedule  to  this  Act ;  that  is  to  say, 

(1.)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively,  and 
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of  the  Judges  of  the  said  High  Court  sitting  in  §§  17, 18. 
Chambers ;  and,  ~ 

(2.)  For  regulating  the  pleading,  practice,  and  procedure 
in  the  High  Court  of  Justice  and  Court  of  Appeal ; 
and, 
(3.)  Generally,  for  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  said  Courts  respec- 
tively, or  to  the  duties  of  the  officers  thereof,  or 
of  the  Supreme  Court,  or  to  the  costs  of  proceedings 
therein. 
From  and  after  the    commencement  of  this  Act,   the  in  Babstitutioa 
Supreme  Court  may  at  any  time,  with  the  concurrence  of  a  ^F^^  *  |^ 
majority  of  the  Judges  thereof,  present  at  any  meeting  for  s.  74. 
that  purpose  held  (of  which  majority  the  Lord  Chancellor 
shall  be  one),  alter  and  annul  any  Rules  of  Court  for  the 
time  being  in  force,  and  have  and  exercise  the  same  power 
of  making  Rules  of  Court  as  is  by  this  section  vested  in  Her 
Majesty  in  Council  on  the  recommendation   of  the  said 
Judges  before  the  commencement  of  this  Act. 

All  Rules  of  Court  made  in  pursuance  of  this  section  shall 
be  laid  before  each  House  of  Parliament  within  such  time 
and  shall  be  subject  to  be  annulled  in  such  manner  as  is  in 
this  Act  provided. 

All  Rules  of  Court  made  in  pursuance  of  this  section,  if 
made  before  the  commencement  of  this  Act,  shall  from  and 
after  the  commencement  of  this  Act,  and  if  made  after  the 
commencement  of  this  Act  shall  from  and  after  they  come 
into  operation,  regulate  all  matters  to  which  they  extend, 
until  annulled  or  altered  in  pursuance  of  this  section. 

The  reference  to  certain  Judges  in  section  twenty-seven 
of  the  principal  Act  shall  be  deemed  to  refer  to  the  Judges 
mentioned  in  this  section  as  the  Judges  on  whose  recommen- 
dation an  Order  in  Council  may  be  made. 

This  clause  is  a  re-enactment  in  a  somewhat  amended  form  of 
portions  of  sects.  68  and  74,  with  perhaps  some  bearing  on  sect.  69, 
which  is,  however,  mainly  intended  to  be  provided  for  by  the  last 
foregoing  section.  See  the  notes  to  those  sections  of  the  principal 
Act.  The  end  of  the  section  refers  to  sect.  27  of  the  principal 
Act  and  is  remarked  on  in  the  note  on  that  section. 

18.  All  Rules  and  Orders  of  Court  in  force  at  the  time  of  Proviaion  ha  to 
the  commencement  of  this  Act  in  the   Court  of  Probate,  bate'Dfro'^ 
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§|18— 20.the   Court   for  Divorce   and  Matrimonial  Causes,  and  the 

and  Admiralty  Admiralty  Court,  or  in  relation  to  appeals  from  the  Chief 

(jourts,  being    Judge   in   Bankruptcy,   or   from   the   Court   of  Appeal  in 

High  Court,—  Chancery  in  bankruptcy  matters,  except  so  far  as  they  are 

f*  *86^A*3?°"  expressly  varied  hy  the  First  Schedule  hereto  or  by  Rules  of 

Vict.  c.  66,       Court  made  by  Order  in  Council  before  the  commencement 

^-  ^^-  of  this  Act,  shall  remain  and  be  in  force  in  the  High  Court 

of  Justice  and  in  the  Court  of  Appeal  respectively  uptil  they 

shall  respectively  be  altered  or  annulled  by  any  Rules  of 

Court  made  after  the  commencement  of  this  Act. 

Powers  of  The  present  Judge  of  the  Probate  Court  and  of  the  Court 

Judge  of  Pro-    fyr  Divorco  and  Matrimonial  Causes  shall  retain,  and  the 

of  Court  for      president  for  the  time  being  of  the  Probate  and  Divorce 

Divorce  and      Division  of  the  High  Coui-t  of  Justice  shall  have,  with  regard 

Matnmonuil  ,        °  .  .       i      -Pi    ? 

Causes,  and  of  to  non-contentious  or  common  form  business  in  the  Probate 
p^bauT*  *d  CJourt,  the  powers  now  conferred  on  the  Judge  of  the  Probate 
Divorce  Divi-  Court  by  the  thirtieth  section  of  the  twentieth  and  twenty- 
tsiontomake     £,,g|.  years  of  Victoria,  chapter  seventy-seven,  and  the  said 

Judge  shall  retain,  and  the  said  president  shall  have,  the 
powers  as  to  the  making  of  rules  and  regulations  conferred 
by  the  fifty-third  section  of  the  twentieth  and  twenty-first 
years  of  Victoria,  chapter  eighty-five. 

This  is  a  re-enactment,  with  slight  alteration,  of  sect.  70  of  the 
principal  Act  repealed  by  sect.  33  and  schedule  2. 

Provision  as  to      19.  Subject  to  the  First  Schedule  hereto  and  any  Rules  of 

ccdurc"^8ubject  ^^^^^  ^  ^®  made  under  this  Act,  the  practice  and  procedure 
to  future  Rules  in  all  Criminal  causes  and  mattere  whatsoever  in  the  High 
aJ^d*— in*  CJourt  of  Justice  and  in  the  Court  of  Appeal  respectively, 
substitution  for  including  the  practice  and  procedure  with  respect  to  Crown 
c.  66  B.  7i!     cases  reserved,  shall  be  the  same  as  the  practice  and  procedure 

in  similar  causey  and  matters  before  the  commencement  of 

this  Act. 

The  same  may  be  said  of  this  section  as  regards  sect.  71  of  the 
*  principal  Act  also  repealed  in  like  manner.     Criminal  matters  are 
in  terms  excluded  from  being  dealt  with  by  the  rules  and  orders  as 
yet,  see  Order  62. 

Provision  as  to  20.  Nothing  in  this  Act  or  in  the  First  Schedule  hereto,  or 
iM  ^es  cSr*"  ^^  ^°y  I^^l^s  of  Court  to  be  made  under  this  Act,  save  as  far 
evidence  or  as  relates  to  the  power  of  the  Court  for  special  reasons  to 
BubSStution  for  ^^Uo^  depositions  or  affidavits  to  be  read,  shall  afiFect  the  mode 

86  &  37  Vict. 
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of  giving  evidence  by  the  oral  examination  of  witnesses  in  §§20 — 22. 
trials  by  jury,  or  the  rules  of  evidence,  or  the  law  relating  to  Vict.  c  66 
jurymen  or  juries.  «•  72. 

This  also  is  a  re-enactment,  with  slight  alteration  of  sect.  72  of  ' 

the  principal  Act  also  repealed. 

21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  any  ProTiaion  for 
Rules  of  Court,  may  be  otherwise  provided,  all  forms  and  f^"^^  of  exiat- 
methods  of  procedure  which  at  the  commencement  of  this  of  Courts  when 
Act  were  in  force  in  any  of  the  Courts  whose  jurisdiction  is  ''*?*^^°"?*^°* 
by  the  principal  Act  or  this  Act  transferred  to  the  said  High  or  Rules  of 
Court  and  to  the  said  Court  of  Appeal  respectively,  under  or  ^??'^""^/^^ 
by  virtue  of  any  law,  custom,  general  order,  or  rules  whatso-  36  &  87  Vict, 
ever,  and  which  are  not  inconsistent  with  the  principal  Act  ^  ^*»  ■*  ^^' 
or  this  Act  or  with  any  Rules  of  Court,  may  continue  to  be 

used  and  practised,  in  the  said  High  Court  of  Justice  and  the 
said  Court  of  Appeal  respectively,  in  such  and  the  like  cases, 
and  for  such  and  the  like  purposes,  as  those  to  which  they 
would  have  been  applicable  in  the  respective  courts  of  which 
the  jurisdiction  is  so  transferred,  if  the  principal  Act  and  this 
Act  had  not  passed. 

A  remark  similar  to  that  made  on  the  last  section  may  be  made  of 
this  section  also  as  regards  sect.  73  of  the  principal  Act  also  repealed. 

22.  Whereas  by  section  forty-six  of  the  principal  Act  it  is  Nothing  in 
enacted  that  "  any  Judge  of  the  said  High  Court  sitting  in  ^<ai«i  Act 
the  exercise  of  its  jurisdiction  elsewhere  than  in  a  Divisional  right  to  hare 
Court  may  reserve  any  case,  or  any  point  in  a  case,  for  the  ^^"J^ 
consideration  of  a  Divisional  Court,  or  may  direct  any  case 

or  point  in  a  case  to  be  argued  before  a  Divisional  Court : " 
Be  it  hereby  enacted,  that  nothing  in  the  said  Act,  nor  in 
any  rule  or  order  made  under  the  powers  thereof  or  of  this  Act, 
shall  take  away  or  prejudice  the  right  of  any  party  to  any 
action  to  have  the  issues  for  trial  by  jury  submitted  and  left 
by  the  Judge  to  the  jury  before  whom  the  same  shall  come 
for  trial,  with  a  proper  and  complete  direction  to  the  jury 
upon  the  law,  and  as  to  the  evidence  applicable  to  such 
issues : 

Provided  also,  that  the  said  right  may  be  enforced  either 
by  motion  in  the  High  Court  of  Justice  or  by  motion  in  the 
Court  of  Appeal  founded  upon  an  exception  entered  upon  or 
annexed  to  the  record. 
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§  28.  Section  22  restrains  the  power  of  reserving  matters  for  the 

decision  of  a  diyisional  Court,  so  as  to  prevent  the  reservation  of 
an  issue  of  fact  in  such  a  way  as  to  oust  the  jurisdiction  on  such  a 
matter  of  a  jury. 

Regulation  of  23.  Her  Majesty  may  at  any  time  after  the  passing  of  this 
Act,  and  from  time  to  time,  by  Order  in  Council,  provide  in 
such  manner  and  subject  to  such  regulations  as  to  Her 
Majesty  may  seem  meet,  for  all  or  any  of  the  following 
matters : 

1.  For  the  discontinuance,  either  temporarily  or  perma- 

nently, wholly  or  partially,  of  any  existing  circuit, 
and  the  formation  of  any  new  circuit  by  the  union  of 
any  counties  or  parts  of  counties,  or  partly  in  one  way 
and  partly  in  the  other,  or  by  the  constitution  of  any 
county  or  part  of  a  county  to  be  a  circuit  by  itself;  and 
in  particular  for  the  issue  of  commissions  for  the  dis- 
charge of  civil  and  criminal  business  in  the  county 
of  Surrey  to  the  Judges  appointed  to  sit  for  the  trial  by 
juiy  of  causes  and  issues  in  Middlesex  or  London  or 
any  of  them;  and, 

2.  For  the  appointment  of  the  place  or  places  at  which 

assizes  are  to  be  holden  on  any  circuit ;  and, 

3.  For  altering  by  such  authority  and  in  such  manner  as 

may  be  specified  in  the  Order,  the  day  appointed  for 
holding  the  assizes  at  any  place  on  any  circuit  in  any 
case,  where,  by  reason  of  the  pressure  of  business  or 
other  unforeseen  cause,  it  is  expedient  to  alter  the 
same  ;  and, 

4.  For  the  regulation,   so  far  as  may  be  necessary  for 

carrying  into  eflFect  any  Order  under  this  section,  of 
the  venue  in  all  cases,  civil  and  criminal,  triable  on 
any  circuit  or  elsewhere. 
Her  Majesty  may  from  time  to  time,  by  Order  in  Council, 
alter,  add  to,  or  amend  any  Order  in  Council  made  in  pur- 
suance of  this  section  ;  and  in  making  any  Order  under  this 
section  may  give  any  directions  which  it  appeal's  to  Her 
Majesty  to  be  desirable  to  give  for  the  purpose  of  giving  full 
effect  to  such  Order. 

Provided  that  eveiy  Order  in  Council  made  under  this 
section  shall  be  laid  before  each  House  of  Parliament  within 
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such  time,  and  shall  be  subject  to  be  annulled  in  such  manner      §  23. 
as  is  in  this  Act  provideA 

Any  Order  in  Council  purporting  to  be  made  in  pursuance 
of  this  section  shall  have  the  same  effect  in  all  respects  as  if 
it  were  enacted  in  this  Act. 

The  power  hereby  given  to  Her  Majesty  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any  power  al- 
ready vested  in  Her  Majesty  in  respect  of  the  matters  afore- 
said ;  and  all  enactments  in  relation  to  circuits,  or  the  places 
at  which  assizes  are  to  be  holden,  or  otherwise  in  relation  to 
the  subject-matter  of  any  Order  under  this  section,  shall,  so 
far  as  such  enactments  are  inconsistent  with  such  Order,  be 
repealed  thereby,  whether  such  repeal  is  thereby  expressly 
made  or  not ;  but  all  enactments  relating  to  the  power  of 
Her  Majesty  to  alter  the  circuits  of  the  Judges,  or  places  at 
whiph  assizes  are  to  be  holden,  or  the  distribution  of  revising 
barristers  among  the  drcmts,  or  otherwise  enabling  or  faciU- 
tating  the  carrying  the  objects  of  this  section  into  effect,  and 
in  force  at  the  time  of  the  passing  of  the  principal  Act,  shall 
continue  in  force,  and  shall,  with  the  necessary  variations,  if 
any,  apply,  so  far  as  they  are  applicable,  to  any  alterations  in 
or  dealings  with  circuits,  or  places  at  which  assizes  are  to  be 
holden,  made  or  to  be  made  after  the  passing  of  this  Act,  or 
to  any  other  provisions  of  any  Order  made  under  this  section ; 
and  if  any  such  Order  is  made  for  the  issue  of  commissions 
for  the  discharge  of  civil  and  criminal  business  in  the  county 
of  Surrey  as  before  mentioned  in  this  section,  that  county 
shall  for  the  purpose  of  the  application  of  the  said  enactments 
be  deemed  to  be  a  circuit,  and  the  senior  Judge  for  the  time 
being  so  commissioned,  or  such  other  Judge  as  may  be  for 
the  time  being  designated  for  that  purpose  by  Order  in 
Council,  shall,  in  the  month  of  July  or  August  in  every  year, 
appoint  the  revising  barristers  for  that  county  and  the  cities 
and  boroughs  therein. 

The  expression  "  assizes  "  shall  in  this  section  be  construed 
to  include  sessions  under  any  commission  of  oyer  and  ter- 
miner, or  gaol  delivery,  or  any  commission  in  lieu  thereof 
issued  under  the  principal  Act. 

This  clause  provides  powers  neglected  or  omitted  to  be  given  by 
the  Act  of  1873  for  discontinuing^  arranging,  or  extending  cirouits. 
It  gives  full  power  to  Her  Majesty,  by  Order  in  Council,  to 

t  2 
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§  24.       rearrange  the  circuits  over  England  in  such  manner  as  may  be 

most  desirable  from  time  to  time,  and  seems  to  contain  all  the 

powers  which  may   be  needful  for  making  any  change  therein 
which  may  be  wanted. 

Additiona  24.  Where  any  provisions  in  respect  of  the  practice  or 

power  as  to       procedure  of  any  Courts  the  jurisdiction  of  which  is  trans- 

regnlation  of      -^  .      ,  .  , 

practice  and  ferred  by  the  principal  Act  or  this  Act  to  the  High  Court  of 
RdT^afC^^  Justice  or  the  Court  of  Appeal,  are  contained  in  any  Act  of 
Parliament,  Rules  of  Court  may  be  made  for  modifying  such 
provisions  to  any  extent  that  may  be  deemed  necessary  for 
adapting  the  same  to  the  High  Court  of  Justice  and  the 
Court  of  Appeal,  witbout  prejudice  nevertheless  to  apy  power 
of  the  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
to  make  any  Rules  with  respect  to  the  Paymaster-General, 
or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer,  or 
deposit  into,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  purposes 
of  this  section,  be  deemed  to  be  provisions  relating  to  practice 
and  procedure. 

The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury 
may  from  i/ime  to  time,  by  order,  determine  to  what  accounts 
and  how  intituled  any  such  money  or  property  as  last  afore- 
said, whether  paid,  transferred,  or  deposited  before  or  after 
the  commencement  of  this  Act,  is  to  be  carried,  and  modify 
all  or  any  forms  relating  to  such  accounts ;  and  the  Governor 
and  Company  of  the  Bank  of  England,  and  all  other 
companies,  bodies  corporate,  and  persons,  shall  make  such 
entries  and  alterations  in  their  books  as  .may  be  directed  by 
the  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
for  the  purpose  of  carrying  into  effect  any  such  order. 

This  section  provides  that  all  statutory  rules  as  to  practice  or 
procedure  may  be  modified  by  Rules  of  Court  to  make  them  more 
workable  if  needful  under  the  Acts,  preserving,  however,  intact  the 
power  of  the  Lord  Chancellor,  with  the  concurrence  of  ths 
Treasury,  to  make  rules  as  to  the  Paymaster  General ;  but  pro- 
viding that  rules  as  to  payment,  transfer,  or  deposit  into,  in  or  out 
of  Court  and  dealings  therewith  shall  be  held  rules  of  practice  and 
procedure  under  the  section.  As  to  the  forms  of  keeping  the 
Court  funds,  the  Lord  Chancellor,  with  the  Treasuiy,  is  to 
determine. 
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25.  Every  Order  in  Council  and  Rule  of  Court  required  by  §§  26,  26. 
this  Act  to  be  laid  before  each  House  of  Parliament  shall  be  Orden  and 

so  laid  within  forty  days  next  after  it  is  made,  if  Parliament  ^!^*f*?  ^ 
is  then  sitting,  or  if  not,  within  forty  days  after  the  commence-  parliament, 
ment  of  the  then  next  ensuinff  session  ;  and  if  an  address  is  *^^  ™*y  ^ 

.  ,  annnlled  on 

presented  to  Her  Majesty  by  either  House  of  Parliament,  addran  from 
within  the  next  subsequent  forty  days  on  which  the  said  •^^^^^  ^^'***- 
House  shall  have  sat,  praying  that  any  such  Rule  or  Order 
may  be  annulled,  Her  Majesty  may  thereupon  by  Order  in 
Council  annul  the  same ;  and  the  Rule  or  Order  so  annulled 
shall  thenceforth  become  void  and  of  no  eflfect,  but  without 
prejudice  to  the  validity  of  any  proceedings  which  may  in  the 
meantime  have  been  taken  under  the  same. 

This  section  shall  come  into  operation  immediately  on  the 
passing  of  this  Act. 

This  clause  is  in  substitution  for  the  remaining  portion  of 
sect.  68  of  the  principal  Act,  and  in  fact  merely  re-enacts  in  a 
slightly  amended  form  the  substance  of  the  clause  repealed. 

26.  The  Lord  Chancellor,  with  the  advice  and  consent  of  Fixing  and 
the  Judges  of  the  Supreme  Court  or  any  three  of  them,  and  ^^^^  High 
with  the  concurrence  of  the  Treasury,  may,  either  before  or  Court  and 
after  the  commencement  of  this  Act,  by  order,  fix  the  fees  j^^f^ 
and  per-centages  (including  the  per-centage  on  estates  of 
lunatics)  to  be  taken  in  the  High  Court  of  Justice  or  in  the 

Court  of  Appeal,  or  in  any  court  created  by  any  commission 
or  in  any  office  which  is  connected  with  any  of  those  courts, 
or  in  which  any  business  connected  with  any  of  those  courts 
is  conducted,  or  by  any  office*  paid  wholly  or  partly  out  of 
public  moneys  who  is  attached  to  any  of  those  courts  or  the 
Supreme  Court,  or  any  Judge  of  those  courts,  including  the 
masters  and  other  officers  in  lunacy,  and  may  from  time  to 
time  by  order  increase,  reduce,  or  abolish  all  or  any  of  such 
fees  and  per-centages,  and  appoint  new  fees  and  per-centages 
to  be  taken  in  the  said  courts  or  offices  or  any  of  them,  or  by 
any  such  officer  as  aforesaid. 

Any  order  made  in  pursuance  of  this  section  shall  be 
binding  on  all  the  courts,  offices,  and  officers  to  which  it 
refers,  in  the  same  manner  as  if  it  had  been  enacted  by 
Parliament; 

All  such  fees  and  per-centages  shall  (save  as  otherwise  See  28  «fe  £9 
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§  26.  directed  by  the  order)  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer  and  be  carried  to  the  Consolidated 
Fund,  and  with  respect  thereto  the  following  rules  shall  be 
obseiTcd  : 

82  «fc  88  F»c<.       (1.)  The  fees  and  per-centages  shall,  except  so  far  as  the 
'    '   '        '  order  may  otherwise  direct,  be  taken  by  stamps, 

and  if  not  taken  by  stamps  shall  be  taken,  applied, 
accounted  for,  and  paid  over  in  such  manner  as 
may  be  directed  by  the  order. 
32  A  83  Vid,       (2.)  Such  stamps  shall  be  impressed  or  adhesive,  as  the 
c.  91, 8,  21.  Treasury  from  time  to  time  direct. 

(3.)  The  Treasury,  with  the  concurrence  of  the  Lord 
Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount  of 
the  fees  and  regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application  thereof 
to  documents  from  time  to  time  in  use  or  required 
to  be  used  for  the  purposes  of  such  stamps,  and  for 
insuring  the  proper  cancellation  of  stamps  and  for 
keeping  accounts  of  such  stamps. 
32  (ft  38  Viet.  (4.)  Any  document  which  ought  to  bear  a  stamp  in 
'*'     *  pursuance  of  this  Act,  or  any  rule  or  order  made 

thereunder,  shall  not  be  received,  filed,  used,  or 
admitted  in  evidence  unless  and  until  it  is  properly 
stamped,  within  the  time  prescribed  by  the  rules 
under  this  section  regulating  the  use  of  stamps,  but 
if  any  such  document  is  through  mistake  or  inad- 
vertence received,  filed,  or  used  without  being 
properly  stamped,  the  Lord  Chancellor  or  the  Court 
may,  if  he  or  it  shall  think  fit,  order  that  the  same 
be  stamped  as  in  such  order  may  be  directed. 
32  d!  33  Vict,  (5.)  The  Commissioners  of  Inland  Bevenue  shall  keep 
c.  91,  *.  28.  g^^lj  separate  accounts  of  all  money  received  in 

respect  of  stamps  under  this  Act  as  the  Treasury 
may  from  time  to  time  direct,  and,  subject  to  the 
deduction  of  any  expenses  incurred  by  those  Com- 
missioners in  the  execution  of  this  section,  the 
money  so  received  shall,  under  the  direction  of  the 
Treasury,  be  carried  to  and  form  part  of  the  Con- 
solidated Fund. 
(6.)  Any  person   who    forges    or    counterfeits  any  such 
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stamp,  or  uses  any  such  stamp,  knowing  the  same  §§  26,  27. 
to  be  forged  or  counterfeit,  or  to  have  been  pre-  Penalty  for 
viously  cancelled  or  used,  shall  be  guilty  of  forgery,  counterfeiting, 
and  be  liable  on  conviction  to  penal  servitude  for  a   ^'* 
term  not  exceeding  seven  years,  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  exceed- 
ing two  years. 
An  order  under  this  section  may  abolish  any  existing  fees  Order  may 
and  per-centages  which  may  be  taken  in  the  said  courts  or  J^^^  ^^^' 
•offices,  or  any  of  them,  or  by  the  said  officers  or  any  of  them^ 
but,  subject  to  the  provisions  of  any  order  made  in  pur- 
suance of  this  section,  the  existing  fees  and  per-centages 
shall  continue  to  be  taken,  applied,  and  accounted  for  in  the 
existing  manner. 

27.  Whereas  by  the  Common  Fleas  at  Lancaster  Amend-  Provisions  as  to 
ment  Act,  1869,  the  fees  taken  by  the  prothonotaries  and  ^^^"/^ 
district  prothonotaries  in  pursuance  of  that  Act,  ai'e  directed  salaries,  &c.,  of 
to  be  carried  to  the  credit  of  "  the  prothonotaries  fee  fund  ^^^^^^ 
account  of  the  county  palatine  of  Lancaster,"  and  certain  and  Dnrham. 
salaries  and  expenses    connected  with   the  offices  of   the^^j^  ' 

said  prothonotaries  and  district  prothonotaries  are  directed 
to  be  paid  out  of  that  account : 

And  whereas,  on  the  twenty-fourth  day  of  June  one 
thousand  eight  hundred  and  seventy-four,  there  was  standing 
to  the  credit  of  that  account  a  sum  of  ten  thousand  seven 
hundred  and  fifty-five  pounds  consolidated  three  pounds  per 
centum  Bank  annuities  and  one  thousand  eight  hundred  and 
ten  pounds  cash,  or  thereabouts : 

And  whereas  the  fees  received  in  the  Court  of  Pleas  of 
Durham  are  applied  in  payment  of  disbursements  connected 
with  the  office  of  the  prothonotary  of  that  court,  and  any 
surplus  of  such  fees  is  paid  into  the  receipt  of  Her  Majesty's 
Exchequer,  and  any  deficiency  of  the  amount  of  the  said  fees 
to  pay  such  disbursements  is  charged  on  the  Consolidated 
Fund  of  the  United  Kingdom  : 

And  whereas  after  the  commencement  of  the  principal  Act, 
the  jurisdiction  of  the  Court  of  Common  Pleas  at  Lancaster 
and  the  Court  of  Pleas  at  Durham  is  by  that  Act  transferred 
to  and  vested  in  the  High  Court  of  Justice,  and  it  is  ex- 
pedient to  make  further  provision  respecting  the  expenses  of 
those  courts  and  the  said  stock  and  cash  standing  to  the 
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§  27.      credit  of  the  prothonotaries  fee  fund  account  of  tlie  county 
palatine  of  Lancaster : 

Be  it  therefore  enacted  that, — 

After  the  commencement  of  the  principal  Act  there  shall 
be  paid  out  of  moneys  provided  by  Parliament  such  sums  by 
way  of  salary  or  remuneration  to  the  prothonotaries  and 
district  prothonotaries  of  the  Court  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Common  Pleas  at  Durham  and 
their  clerks,  and  such  sums  for  rent,  taxes,  and  other  out- 
goings at  their  offices,  as  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  may  from  time  to  time  direct. 

As  soon  as  each  prothonotary  and  district  prothonotary  of 
the  Court  of  Common  Pleas  at  Lancaster  has  accounted  for 
and  paid  all  fees  and  moneys  which  he  sMall  have  received 
by  virtue  of  his  said  office,  the  Chancellor  of  the  Duchy  of 
Lancaster  shall  cause  any  security  given  by  such  officer  in 
pursuance  of  section  seventeen  of  the  Common  Pleas  at 
82  &  33  Vict.  Lancaster  Amendment  Act,  1869,  to  be  cancelled,  and 
^'  ^^'  delivered  up,  or  otherwise  discharged. 

As  soon  as  may  be  after  the  commencement  of  the  principal 
Act  the  Treasury  and  the  Chancellor  of  the  duchy  and  county 
palatine  of  Lancaster  shall  ascertain  the  amount  of  stock  and 
cash  standing  to  the  credit  of  the  prothonotaries  fee  fund 
account  of  the  county  palatine  of  Lancaster,  after  paying 
thereout  to  the  receiver  general  of  the  revenues  of  the 
Duchy  of  Lancaster  the  amount  of  the  fees  remaining  in  the 
prothonotary's  hands  on  the  twenty-fourth  day  of  October 
one  thousand  eight  hundred  and  sixty-nine,  and  paid  to  that 
account  in  pursuance  of  section  seventeen  of  the  last-men- 
tioned Act,  and  all  other  sums  justly  due  to  Her  Majesty  in 
right  of  Her  said  duchy  and  county  palatine  ;  and  the 
Treasury  shall  by  warrant  direct  the  Governor  and  Company 
of  the  Bank  of  England  to  transfer  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt  the  amount  of  stock  and 
cash  so  ascertained  and  either  to  cancel  the  stock  in  their 
books  or  otherwise  dispose  of  the  same  as  may  be  directed 
by  the  warrant ;  and  the  Governor  and  Company  of  the 
Bank  of  England  shall  transfer  the  stock  and  cash,  and 
cancel  or  otherwise  dispose  of  the  stock  according  to  the 
warrant,  without  any  order  from  the  Lord  Chancellor  or  the 
Chancellor  of  the  said  duchy  and  county  palatine  or  any 
other  person. 
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The  Commissioners  for  the   Reduction   of  the  National  §§27— 29. 
Deht  shall  apply  all  cash  transferred  to  them  in  pursuance 
of  this  section  in  the  purchase  of  Bank  Annuities  which 
shall  be  cancelled  or  otherwise  disposed  of  in  like  manner  as 
the  said  stock. 

28.  The  Treasury  shall  cause  to  be  prepared  annually  an  Annual  account 
account  for  the  year  ending  the  thirty-first  day  of  March,  ^xp^iure 
showing  the  receipts  and  expenditure  during  the  preceding  ^^^  29  «C' 30 
year  in  respect  of  the  High  Court  of  Justice  and  the  Court  of  ^'^^\  oo^5«^3i 
Appeal,  and  of  any  court,  oflBce,  or  officer,  the  fees  taken  in  vict.  c,  122, 
which  or  by  whom  can  be  fixed  in  pursuance  of  this  Act.         ^'ol*^?.  *  ^^ 

Such  account  shall  be  made  out  m  such  form  and  contam  c.  91, «.  24. 
such  particulars  as  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are  taken 
which  can  be  fixed  in  pursuance  of  this  Act,  shall  make  such 
rt* turns  and  give  such  information  as  the  Treasury  may  from 
time  to  time  require  for  the  purpose  of  enabling  them  to 
make  out  the  said  account. 

The  said  account  shall  be  laid  before  both  Houses  of 
Pairliament  within  one  month  after  the  thirty-first  day  of 
March  in  each  year,  if  Parliament  is  then  sitting,  or  if  not 
then  within  one  month  after  the  next  meeting  of  Parliament. 

These  sections  direct  an  annual  account  of  the  receipts  and 
expenses  of  the  High  Court  of  Justice  and  the  Court  of  Appeal 
iind  the  courts  and  offices  whose  receipts  in  fees  can  be  fixed, 
which  is  to  be  laid  before  Parliament. 

29.  Whereas  fines  and  other  moneys  paid  into  the  Court  Amendment  of 
of  Queen's  Bench  for  Her  Majesty's  use  are  received  by  the  ^^^  "  *^  ^^ 
Queen's  coroner  and  attorney,  and  out  of  such  moneys  there  senior  puUne 
is  paid  in  pursuance  of  a  writ  of  privy  seal  an  annual  sum  of  g^g^^.g^jj^^gj^ 
forty  pounds,  at  the  rate  of  ten  pounds  for  every  term,  to  the  and  Queon'a 
second  judge  of  the  Court  of  Queen's  Bench,  and  by  section 
seven  of  the  Act  of  the  sixth  year  of  King  George  the  Fourth, 
chapter  eighty-four,  it  is  enacted  that  the  said  termly  allow- 
ance of  ten  pounds  shall  continue  to  be  paid  to  the  said 
second  judge  in  addition  to  his  salary  : 

And  whereas  out  of  the  said  moneys  there  is  also  payable 
in  pursuance  of  the  said  writ  of  privy  seal  an  annual  sum  of 
ten  pounds  to  the  Queen's  coroner  and  attorney  : 


coroner. 
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§§  29|  80.      And  whereas  it  is  expedient  to  determine  such  payments  : 

Be  it  therefore  enacted  as  follows  : 

After  the  passing  of  this  Act  the  said  sums  of  forty 
pounds  and  ten  pounds  a  year  shall  cease  to  be  payable  by 
the  Queen's  coroner  and  attorney  out  of  the  above-mentioned 
moneys. 

So  long  as  the  person  who  on  the  first  day  of  March  one 
thousand  eight  hundred  and  seventy-five  was  the  second 
judge  of  the  Court  of  Queen's  Bench  continues  to  be  such 
second  judge,  there  shall  be  payable  to  him  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom  the  annual  sum  of 
forty  pounds  in  addition  to  his  salary,  and  that  annual  sum 
shall  be  payable  to  him  by  instalments  of  ten  pounds  at  the 
like  times  at  which  the  said  teimly  allowance  of  ten  pounds 
has  heretofore  been  payable  to  him,  or  at  such  other  times 
as  the  Treasury,  with  the  consent  of  the  Judge,  may 
direct. 

So  long  as  the  person  who  on  the  first  day  of  March  one 
thousand  eight  hundred  and  seventy-five  was  the  Queen's 
coroner  and  attorney  continues  to  hold  that  ofiice,  there  shall 
be  payable  to  him  out  of  moneys  provided  by  Parliament  the 
annual  sum  of  ten  pounds,  and  such  sum  shall  be  payable  to 
him  at  the  like  time  at  which  the  said  annual  sum  of  ten 
pounds  has  heretofore  been  payable  to  him,  or  at  such  other 
time  as  the  Treasury,  with  the  consent  of  such  Queen's 
coroner  or  attorney,  may  direct. 

Section  29  abolishes  certain  payments  to  the  senior  puisne 
judge  of  the  Queen's  Bench,  and  to  the  Queen's  Coroner  and 
Attorney,  awarding  compensation  to  the  holders  of  the  offices  on 
the  1st  of  March,  1875, 

Amendment  of  30.  Whereas  by  section  sixteen  of  "  The  Court  of  Chancery 
f  44,^M  to'tiie  'P^^^^  Act,  1872,"  it  is  enacted  that  an  order  of  the  Court  of 
transfer  of  Chancery  may  direct  securities  standing  to  the  account  of 
wcuriti«r to  ^^^  Paymaster-General  on  behalf  of  the  Court  of  Chancery 
and  from  the  to  be  Converted  into  cash,  and  that  where  such  order  refers 
Qe^S^n  *o  Government  securities  such  securities  shall  be  transferred 
behalf  of  the    to  the  Commissioners  for  the  Reduction  of  the  National 

Court  of  Chan-  t\  i-x  •  1 1         •  ^  •         i 

eery  and  the     i-'ebt  m  manner  therem  mentioned  : 

National  Debt       ^.nd  whereas  the  said  section  contains  no  provision  for  the 

CommuBionew.  ^       ^  «  . ,  •         r         t_    •   T  'x-  j 

converse  cases  of  the  conversion  of  cash  mto  securities  and 
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the  transfer  of  securities  from  the  said  Commissioners  to  the      §  30. 
account  of  the  Paymaster-General  on  behalf  of  the  Court  of 
Chancery : 

And  whereas  such  conversion  and  transfer,  and  the  other 
matters  provided  by  the  said  section,  can  be  more  con. 
veniently  provided  for  by  rules  made  in  pursuance  of  section 
eighteen  of  the  said  Act;  and  it  is  expedient  to  remove 
doubts  with  respect  to  the  power  to  provide  by  such  rules  for 
the  investment  in  securities  of  money  in  court,  and  the  con- 
version into  money  of  securities  in  court : 

Be  it  therefore  enacted  as  follows : 

Section  sixteen  of  "  The  Court  of  Chancery  Funds  Act, 
1872,"  is  hereby  repealed. 

Rules  may  from  time  to  time  be  made  in  pursuance  of 
section  eighteen  of  "The  Court  of  Chancery  Funds  Act, 
1872,''  with  respect  to  the  investment  in  securities  of  money 
in  court,  and  the  conversion  into  money  of  securities  in 
court,  and  with  respect  to  the  transfer  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt  of  Government 
securities  ordered  by  the  Court  to  be  sold  or  converted  into 
cash,  and  to  the  transfer  by  those  Commissioners  to  the 
Paymaster-General  for  the  time  being,  on  behalf  of  the  Court 
of  Chancery,  of  Government  securities  ordered  by  the  Court 
of  Chancery  to  be  purchased. 

This  section  shall  come  into  operation  on  the  passing  of 
this  Act,  and  shall  be  construed  together  with  "  The  Court  of 
Chancery  Funds  Act,  1872,"  and  shall  be  subject  to  any 
alteration  in  that  Act  made  by  or  in  pui*suance  of  the  prin- 
cipal Act  or  this  Act. 

Section  30  provides  that  certain  rules  enacted  by  35  ds  36  Vict. 
c.  44,  sect.  16  (the  Chancery  Funds  Act,  1872),  whereby  securities 
standing  to  the  account  of  the  Paymaster-General  on  behalf  of  the 
Court  of  Chancery  were  made  convertible  into  cash,  and  made 
transferable  to  the  Commissioners  for  the  Reduction  of  the 
National  Debt  respectively,  should  be  altered,  and  that  in  future 
rules  should  be  made  in  pursuance  of  sect.  18  of  the  said  Act, 
with  respect  to  the  investment  in  securities  of  money  in  Court, 
and  conversion  into  money  of  securities  in  Court,  and  to  the 
transfer  to  the  Commissioners  for  the  Reduction  of  the  National 
Debt  of  Government  Securities  ordered  by  the  Court  to  be  sold  or 
converted  into  cash,  and  to  the  transfer  by  the  said  Commissioners 
to  the  Paymaster-General  on  behalf  of  the  Court  of  Chancery 
(which  by  the  way  is  abolished,  the  Chancery  division  being 
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§§  31,  32.  created  in  its  stead),  of  Government  Securities  ordered  bj  the 
Court  to  be  purchased. 

Abolition  of  31.  Whereas  under  the  Lunacy  Regulation  Act,  1853,  it  is 

secretary  to  provided  that  there  shall  be  a  secretary  to  the  visitors  of 
hinatics.— 16  &  lunatics  therein  mentioned,  and  it  is  expedient  to  abolish 
17  Vict.  c.  70.  Dr^rj^^  office  :  Be  it  therefore  enacted  as  follows  : 

After  the  passing  of  this  Act  there  shall  cease  to  be  a 
secretary  to  the  visitors  of  lunatics. 

The  treasury  shall  award,  out  of  moneys  provided  by 
Parliament,  to  the  person  who  holds  at  the  passing  of  this 
Act  the  office  of  secretary  to  the  visitors  of  lunatics  such 
compensation,  by  way  of  annuity  or  otherwise,  as,  having 
regard  to  the  conditions  on  which  he  was  appointed  to  his 
office,  the  nature,  salary,  and  emoluments  of  his  office,  and 
the  duration  of  his  services,  they  may  think  just  and  reason- 
able, so  that  the  same  be  granted  in  accordance  with  the 
provisions  and  subject  to  the  conditions  contained  in  the 
22  Vict.  c.  26.  Superannuation  Act,  1859. 

Section  31  abolishes  the  secretary  to  the  visitors  of  lunatics 
with  compensation. 

Amendment  of  32.  Whereas  by  section  nineteen  of  "  The  Bankruptcy 
^^fio  ^^^''*•  ^  Repeal  and  Insolvent  Coui-t  Act,  1869/'   it  is  enacted  as 

c.  83, 8.  19,  and        ^  i,     i.    .  i       i       i     i         i    ' 

3i&33Vict.  follows:  "All  dividends  declared  in  any  court  acting  under 
asto'"^  ^ent  ^'^^  ^^^^  relating  to  bankruptcy  or  the  relief  of  insolvent 
of  unclaimed  debtors  which  remain  unclaimed  for  five  years  after  the 
ilif  n«^"  ^  commencement  of  this  Act,  if  declared  before  that  commence- 
entitled.  ment,  and  for  five  years  after  the  declaration  of  the  dividends 

if  declared  after  the  commencement  of  this  Act,  and  all 
undivided  surpluses  of  estates  administered  under  the  juris- 
diction of  such  Court  which  remain  undivided  for  five  years 
after  the  declaration  of  a  final  dividend  in  the  case  of  bank- 
ruptcy, or  for  five  years  after  the  close  of  an  insolvency  under 
this  Act,  shall  be  deemed  vested  in  the  Crown,  and  shall  be 
disposed  of  as  the  Commissioners  of  Her  Majesty's  Treasury 
direct ;  provided  that  at  any  time  after  such  vesting  the 
Lord  Chancellor  may,  if  he  thinks  fit,  by  reason  of  the  dis- 
ability or  absence  beyond  seas  of  the  person  entitled  to  the 
sum  so  vested,  or  for  any  other  reason  appearing  to  him 
sufficient,  direct  that  the  sum  so  vested  shall  be  repaid  out  of 
moneys  provided  by  Parliament,  and  shall  be  distributed 
as  it  would  have  been  if  there  had  been  no  such  vesting." 
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And  whereas  a  similar  enactment  with  respect  to  unclaimed  §§32—34. 
dividends  in  bankruptcy  was  made  by  section  one  hundred 
and  sixteen  of  "  The  Bankruptcy  Act,  1869  :  **  82  &  83  Vict. 

And  whereas  it  is  expedient  to  give  to  persons  entitled  to  ®*  ^^' 
any  such  unclaimed  dividends  or  other  sums  greater  facilities 
for  obtaining  the  same :  Be  it  therefore  enacted  as  follows  : 

Any  Court  having  jurisdiction  in  the  matter  of  any  bank- 
ruptcy or  insolvency,  upon  being  satisfied  that  any  pereon 
claiming  is  entitled  to  any  dividend  or  other  payment  out  of 
the  moneys  vested  in  the  Crown  in  pursuance  of  section  nine- 
teen of  "  The  Bankruptcy  Repeal  and  Insolvent  Court  Act,  32  &  33  Vict. 
1869,''  or  of  section  one  hundred  and  sixteen  of  "The  Bank-"^  ®^*  ^^• 
ruptcy  Act,  1869,"  may  order  payment  of  the  same  in  like 
manner  as  it  might  have  done  if  the  same  had  not  by  reason 
of  the  expiration  of  five  years  become  vested  in  the  Crown  in 
pursuance  of  the  said  sections. 

This  section  shall  take  effect  as  from  the  passing  of  this 
Act. 

Section  32  provides  that  certain  clauses  in  32  Js  33  Vict.  c.  83, 
viz.,  sect.  19  (The  Bankruptcy  Repeal  and  Insolvent  Court  Act, 
1869),  and  in  32  &  33  Vict.  c.  71,  viz.,  sect.  116  (The  Bankruptcy 
Act,  1869),  forfeiting  to  the  Crown  iiuclaimed  dividends  and  other 
monies,  shall  not  be  allowed  to  do  injustice  to  persons  proving  to 
have  been  entitled  to  those  forfeited  monies. 

33.  From  and  after  the  commencement  of  this  Act  there  Repeal, 
shall  be  repealed — 

(1.)  The  Acts  specified  in  the  Second  Schedule  to  this 
Act,  to  the  extent  in  the  third  column  of  that 
schedule  mentioned,  without  prejudice  to  anything 
done  or  suffered  before  the  said  commencement 
under  the  enactments  hereby  repealed  ;  also, 

(2.)  Any  other  enactment  inconsistent  with  this  Act  or  the 
principal  Act. 

Section  33  is  the  Repeal  Clause. 

34.  Whereas,    by    the    seventy-seventh    section    of    the  As  to  vacancies 
principal  Act,  it  is  provided  that,  upon  the  occurrence  of  a^^J^J^?^^^ 
vacancy  in  the  office  of  any  ofiicer  coming  within  the  pro-  principal  Act. 
visions  of  the  said  section,  the  Lord  Chancellor,   with  the 
concurrence  of  the  Treasury,  may,  in  the  event  of  such  office 

being   considered   unnecessary,  abolish   the   same,   or  may 
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§§  34,  36.  reduce  the  salary,  or  alter  the  designatioa  or  duties  thereof^ 
notwithstanding  that  the  patronage  thereof  may  be  vested 
in  an  existing  Judge  ;  but  that  nothing  in  the  said  Act  con- 
tained shall  interfere  with  the  office  of  marshal  attending  any 
commissioner  of  assize  :  And  whereas  it  is  expedient  to  add 
to  the  said  section :  Be  it  enacted,  that,  upon  the  occurrence 
of  any  vacancy  coming  within  the  provisions  of  the  said 
section,  an  appointment  shall  not  be  made  thereto  for  the 
period  of  one  month  without  the  assent  of  the  Lord  Chan- 
cellor, given  with  the  concurrence  of  the  Treasury ;  and, 
further,  the  Lord  Chancellor  may,  with  the  concurrence  of 
the  Treasury,  suspend  the  making  any  appointment  to  such 
office  for  any  period  not  later  than  the  first  day  of  January 
one  thousand  eight  hundred  and  seventy-seven,  and  may,  if  it 
be  necessary,  make  provision  in  such  manner  as  he  thinks  fit 
for  the  temporary  discharge,  in  the  meantime,  of  the  duties 
of  such  office. 

In  order  to  confirm  the  power  given  by  sect  77  of  the 
principal  Act  of  abolishing  offices  found  unnecessary,  or  modifying 
them,  provision  is  made  by  this  clause  to  prevent  the  immediate 
filling  up  of  vacancies  until  it  can  be  fairly  considered  whether 
they  ought  to  be  filled  up  or  not,  or  how  they  ought  to  be 
modified,  if  at  all. 

Amendment  of  35.  Be  it  enacted,  that  any  person  who,  at  the  time  of  the 
P"f^^ipal  Act,  commencement  of  this  Act,  shall  hold  the  office  of  chamber 
ciuunber clerks,  clerk  shall  be  eligible  at  anytime  thereafter  for  appointment 
to  the  like  office,  anything  in  the  principal  Act  to  the  contrary 
notwithstanding ;  and  that,  if  any  such  person  shall  be  so 
appointed  after  the  commencement  of  this  Act,  he  shall,  if 
the  salary  assigned  to  such  office  by  or  under  the  principal 
Act  be  less  than  the  salary  received  by  him  at  the  time  of 
the  commencement  of  this  Act,  be  entitled  to  receive  a 
salary  not  less  than  that  so  formerly  received  by  him,  so  long 
as  he  shall  retain  such  office,  but  shall  not  be  entitled  to 
receive  or  claim  any  pension  in  respect  of  his  service,  unless 
the  Treasury,  in  its  absolute  discretion,  shall  think  fit  to 
sanction  the  same. 

This  section  makes  some  further  provisions  to  confinn  in  practice 
sect.  79  of  the  principal  Act. 
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Bulbs  of 

GOVBT. 


FIRST  SCHEDULE. 


RULES  OF  COURT. 

Note.— [TF^rc  no  other  provision  is  made  by  the  Act  or 
these  Rules  the  present  procedure  aTid  p7*actice  remain  in 
force.]  

ORDER  I. 
Form  and  Commencement  of  Action. 

1.  All  actions  which  have  hitherto  been  commenced  by     Ord.  1. 
writ  in  the  Superior  Courts  of  Common  Law  at  Westminster,  Actiona  and 
or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in  the  i^tuted  by 
Court  of  Pleas  at  Durham,  and  all  suits  which  have  hitherto  "action." 
been  commenced  by  bill  or  information  in  the  High  Court 

of  Chancery,  or  by  a  cause  in  rem  or  in  personam  in  the 
High  Court  of  Admiralty,  or  by  citation  or  otherwise  in 
the  Court  of  Probate,  shall  be  instituted  in  the  High  Court 
of  Justice  by  a  proceeding  to  be  called  an  action. 

This  rule  provides  that  all  actions  hitherto  commenced  by  writ, 
and  all  suits,  d^s,  shall  be  instituted  in  the  High  Court  of  Justice 
by  a  proceeding  to  be  called  an  action  ;  this,  to  say  the  least,  is 
an  awkward  form  of  expression,  and  it  does  not  truly  express  what  Tnie  meaning 
is  intended  to  be  expressed.  What  it  means  is,  that  all  proceed-  of  rale, 
iugs  formerly  known  as  actions  in  the  Common  Law  Courts,  and  all 
those  known  as  suits  in  Chancery  or  Probate  or  Admiralty  or 
Divorce  shall  be  called  actions ;  and  all  other  proceedings  may  be 
taken  and  made  as  they  now  are — the  rule  has  nothing  to  say  to 
how  actions,  <fec.,  are  to  be  instituted.  And  that  this  is  the  meaning 
is  shown  by  subsequent  rules,  Order  2,  Rule  1,  which  do  show 
how  actions  are  to  be  commenced  or  instituted,  viz.,  by  writ  of 
summons  which  it  was  decided  formerly  instituted  the  action 
likewise  (a). 

2.  With  respect  to  interpleader,  the  procedure  and  practice  interpleader 
now  used  by  Courts  of  Common  Law  under  the  Interpleader  ^^  }^\^ 

*■  Wm.  4|  C.  58, 

(a)  Alston  y.  UnderhiU,  1  C.  &  M.  492  ;  Thompton  v.  Dica$^  id.  768. 
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Bulks  op     Acts  1  &  2  Wm.  4,  c.  58,  and  23  &  24  Vict.  c.  126,  shall 

Court 

apply  to  all  actions  and  all  the  divisions  of  the  High  Court 


Ord.  1.    of  Justice,  and  the  application  by  a  defendant  shall  be  made 

and  23  &  24     at  any  time  after  beincr  served  with  a  writ  of  summons  and 
Vict.  c.  126,      V    f    "^   ,  T       .  1   ? 

to  apply  to  all  before  delivering  a  defence. 

actions  and  to 

all  divisions  of  The  procedure  under  the  Acts  mentioned  in  this  rule  will  be 
High  Court.  found  in  Lush's  Practice,  3rd  edition,  768  et  seq.  This  rule 
makes  ouly  the  necessary  difference,  that  it  introduces  as  the  time 
Time  at  which  ^^  which  a  defendant  is  entitled  to  apply  "  any  time  after  being 
defendant  may  served  with  a  writ  of  summons  and  before  delivering  a  defence," 
ttrpiy-  the   old  law  being  that  the   application  should  be  made  after 

declaration  and  before  plea,  which  are  now  abolished. 
How  far  la  v         The  law  as  to  interpleader  is  unchanged  by  this  rule,  save  that 
changed.  proceedings  may  be  taken  as  under  the  Acts  named  in  any  division 

of  the  High  Court,  and  the  time  at  which  application  may  be 
Former  re-  made  is  altered  iu  some  points.  It  was  formerly  restricted  to 
striction.  cases  in  which  defendant  had  actually  been  declared  against  (a)  for 

#  the  recovery  of  some  specific  chattel  {h)  or  its  value,  or  for  a  debt 

or  demand  in  the  nature  of  a  debt  as  distinguished  from  an  actiou 
for  damages  (c)  in  assumpsit  or  debt,  detinue  or  trover,  the  re- 
striction in  the  nature  of  the  claim  remains  ;  but  now  the  declara- 
tion, or  what  corresponds  to  it,  need  not  be  filed,  a  defendant  may 
apply  at  any  time  after  service  of  the  writ  of  summons  and  before 
Effect  of  new     defence  delivered.     This,  however,  must  in  its  effect  largely  inter- 
time  for  de-      fere  with  the  restriction  ou  the  nature  of  the  action,  for  the  nature 
fendant's  ap-    cannot  by  the  mere  writ  be  very  closely  defined,  as  it  would  by 
p  ica  on.  declaration  formerly,  and  even  then  there  were  cases  not  free  from 

Formerly  held   doubt,  eg, — it  had  at  one  time  been  held  that  if  any  part  of  the 
that  unless       demand  was  not  within  the  Act  of  W.  IV.  the  Courts  could  not 
withSi  AcTof    interfere,  so  that  where  a  count  in  case  was  added  to  a  count  in 
W.  4,  Courts    trover  a  rule  was  refused  {d) ;  but  this  rule  seems  to  have  been 
could  not  in-     relaxed  (f ),  and  it  was  reasonably  clear  that  for  a  considerable  time 
back  an  interpleader  issue  might  be  directed  as  to  part  of  an  entire 
"  ^  "       *    sum  of  money  where  part  only  was  claimed  by  the  third  party  (/). 
Where  the  action  had  been  stayed  by  injunction  previously  the 
rule  was  refused  (g). 

Other  proceed-      3.  All  Other  proceedings  in  and  applications  to  the  High 
ings  unchanged  CQurt  mav.  subiect  to  these  Rules,  be  taken  and  made  in 

in  practice.  J>        J 

(a)  Patter  v.  Linrutt,  2  D.  P.  C.  662. 

(b)  Trover  for  title  deeds  was  held  not  within  the  Act,  SnUth  v.  WkedeTf 
1  Gale,  163. 

(c)  Walter  v.  NickoUfm,  6  D.  P.  C.  517. 
\d)  Lawrence  v.  Mathews,  5  D.  P.O.  149. 

(e)  Per  Pollock,  C.B.,  in  Winter  v.  BarthaUmeic,  25  L,  J.  Ex.  62. 
(/)  Bett  V.  ffayeSf  1  H.  &  C.  718 ;  32  L.  J.  Ex.  129 ;  Tanner  v.  European 
Bank,  L.  R.  1  Ex.  261. 

(flr)  Aratfne  ▼.  Uoyd,  1  Bing.  N.  C.  720. 
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the  same  manner  as  they  would  have  been  taken  and  made     Rvlis  of 

COCRT. 


in  any  Court  in  which  any  proceeding  or  application  of  the  - 

like  kind  could  have  been  taken  or  made  if  the  Act  had  not    Ord.  1. 

been  passed. 

ORDER  II.  Ord.  2. 

Writ  of  Summons  and  Procedure,  &c. 

1.  Every  action  in  the  High  Court  shall  be  commenced  Action  com- 
by  a  writ  of  summons,  which  shall  be  indorsed  with  a  state-  ™«»^^y  ^^* 

■^  ,  01  Bammoiis 

ment  of  the  nature  of  the  claim  made,  or  of  the  relief  or  indoned. 
remedy  required  in  the  action,  and  which  shall  specify  the 
Division  of  the  High  Court  to  which  it  is  intended  that  the 
action  should  be  assigned. 

The  old  rule  was  that  provided  by  15  &  16  Vict.  c.  76,  sect.  2. 

This  indorsement  of  the  writ  will  be  very  inconvenient  in  any  ludoreement 
complex  case;  it  may  be  innocent  in  a  simple  case;  even  there  it  mischieTotui. 
cannot  be  of  much  use;  but  where  there  is  any  complexity  it 
involves  all  the  trouble  of  preparing,  in  fact,  the  bill  or  declaration 
before  the  writ  is  issued,  and  thus,  in  fact,  renders  the  writ  a 
complicated  and  expensive   document  which  it  certainly  is  not 
intended  to  be.     The  stat.  15  dc  16  Vict.  cap.  76,  sects.  6  and  7,  Former  law  as 
required  the  common  law  indorsements  of  certain  formal  matters,  ^  indorse- 
and  sect  8,  where  the  writ  was  for  the  payment  of  any  debt,  ^^'^^ 
required  statement  of  the  amount  of  the  debt  and  of  what  the 
plaiutiff's  attorney  claimed  for  costs  of  writ,  copy,  and  service,  and 
attendance  to  receive  debt  and  costs,  and  gives  form. 

This  statute  also,  by  sect.  25,  provided  a  special  indorsement  in  Special  indorse- 
the  form  set  out,  but  only  where  the  claim  was  for  debt  or?®"*^^*'^^ 
liquidated  demand,  in  money  (a),  compare  post.  Order  3,  Rule  6 ;  75  g,  26. 
but  none  of  these  indorsements  can  for  a  moment  be  compared 
with  that  required  by  this  rule,  which,  in  fact,  amounts  to  the 
prayer  of  a  bill  or  may  do  so ;  it  exceeds  in  complexity  very  much 
even  the  particulars  of  demand  which  that  Act,  sect.  25,  required 
to  be  furnished  upon  money  counts,  and  which  is  also,  by  Order  3, 
Rule  6,  continued  by  this  Act  in  the  like  case. 

The  indorsement  is,  by  Order  3,  Rule  6,  made  as  little  incon- 
venieut  as  may  be,  but  at  the  same  time  the  indorsement  is  by 
that  rule  rendered  of  veiy  little  use  :  see  the  Rule. 

2.  Any  costs  occasioned  by  the  use  of  any  more  prolix  or 
other  forms  of  writs,  and  of  indorsements  thereon,  than  the 

(a)  Boffera  v.  Hunt,  10  Kx.  474. 


130  "  SUPREME  COURT  OF  JUDICATURE  ACT  "  1876  (ScheA  1). 

RuLis  Of     forms  hereinafter  prescribed,  shall  be  borne  by  the  party 

! using  the  same,  unless  the  Court  shall  otherwise  direct. 

Ord.  2. 

Form  of  writ        3.  The  writ  of  summons  for  the  commencement  of  an 

of  Bummoiifl.     3^t,iQi^  shall,  except  in  the  cases  in  which  any  different  form 

is  hereinafter   provided,  be  in  Form  No.  1,  in  Part  I.  of 

Appendix  (A)  hereto,  with  such  variations  as  circumstances 

may  require. 

No  such  vrit  4.  No  Writ  of  summons  for  service  out  of  the  jurisdiction, 
cS^mSdictSn  ^^  ^^  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 
to  be  iasued      be  issued  without  the  leave  of  a  Court  or  Judge. 

without  leave. 

A  clause  existed  in  the  repealed  schedule  1  to  the  principal  Act 
providing  for  service  of  summons,  or  notice  in  lieu  thereof  out  of 
the  jurisdiction  by  leave  of  the  Court,  or  a  Judge,  and  it  may  be 
well  to  give  the  practice  on  this  head  as  it  stands  at  present. 
The  Common  Law  Rule  was  founded  on  the  Common  Law  Pro- 
cedure Act,  1852,  15  &  16  Vict.  c.  76,  ss.  18,  19,  the  first  of 
15  &  16  Vict,    which  provided  that :  "  In  case  any  defendant,  being  a  British  sub- 
c.  76,  8.  18.      J0(»t^  ig  residing  out  of  the  jurisdiction  of  the  said  Superior  Courts 
against  British  ^^  ^^7  place,  except  in  Scotland  or  Ireland,  it  shall  be  lawful  for 
snbjectB  re-       the  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in 
Uw°5ii!SdicLii  *^®  schedule  (A)  to  this  act  annexed,  marked  No.  3,  which  writ 
of  Superior       shall  bear  the  indorsement  contained  in  the  said  form,  purporting 
Courts.  that  such  writ  is  for  service  out  of  the  jurisdiction  of  the  said 

Superior  Courts,  and  the  time  for  appearance  by  the  defendant  to 
such  writ  shall  be  regulated  by  the  distance  from  England  of  the 
place  where  the  defendant  is  residing ;  and  it  shall  be  lawful  for 
the  Court  or  Judge,  upon  being  satisfied  by  affidavit  that  there  is 
a  cause  of  action  which  arose  within  the  jurisdiction,  or  in  respect 
of  the  breach  of  a  contract  made  within  the  jurisdiction,  and  that 
the  writ  was  personally  served  upon  the  defendant,  or  that  reason- 
able efforts  were  made  to  effect  personal  service  thereof  upon  the 
defendant,  and  that  it  came  to  his  knowledge,  and  either  that  the 
defendant  wilfully  neglects  to  appear  to  such  writ^  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said  Courts  in  order  to  defeat 
and  delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in  such  manner 
and  subject  to  such  conditions  as  to  such  Court  or  Judge  may  seem 
fit,  having  regard  to  the  time  allowed  to  the  defendant  to  appear 
being  reasonable,  and  to  the  other  circumstances  of  the  case  :  Pro- 
vided always,  that  the  plaintiff  shall,  and  he  is  hereby  required  to 
prove  the  amount  of  the  debt  or  damages  claimed  by  him  in  such 
action,  either  before  a  jury  upon  a  writ  of  inquiry  or  before  one  of 
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the  maaters  of  the  said  Superior  Courts  in  the  manner  hereinafter     Rulbs  of 
provided,  according  to  the  nature  of  the  case,  as  such  Court  or       ^o^*** 


Judge  may  direct ;  and  the  making  of  such  proof  shall  be  a  condi-    Ord.  2. 
tion  precedent  to  such  judgment." 

The  words  "cause  of  action  which  arose  within  the  jurisdiction  '*  "  Cmsg  of 
gave  rise  to  a  great  discrepancy  between  the  Courts  of  Common  aro^'^^thin 
Law  in  their  construction  of  them,  the  Court  of  Queen's  Bench  the  juriadlc- 
determining  that  they  meant  the  entire  cause  of  action,  e,g,  in  the  ^^^" 
case  of  an  action  of  contract  both  the  making  of  the  contract  and 
the  breach  (a) ;  the  Common  Pleas  that  it  meant  "  the  act  on 
the  part  of  the  defendant  which  gives  the  plaintiff  the  cause  of 
complaint "  (5),  though  even  the  Common  Pleas  have  not  been  in 
all  respects  constant  to  this  view.   Thus  the  clause  was  held  not  to 
apply  to  an  action  on  an  Irish  judgment  for  debt  and  costs,  though 
the  debt  was  contracted  in  England  (c) ;   though  this  case  was 
determined,  no  doubt,  on  the  principle  that  the  debt  was  merged 
in  the  judgment,  but  that  merger  ought,  it  would  seem,  in  prin- 
ciple to  be  confined  to  Ireland ;  and  the  Exchequer  being  divided 
between  both  opinions  (cf),  the  matter  was  finally  fully  argued  Settlement  of 
in  the  Common  Pleas  on  January  Slst,  1874,  and  the  case  stood  ^^«**^<>>>- 
over  for  judgment,  in  order  that,  if  possible,  the  Judges  might 
come  to  an  agreement,  when  the  majority  of  the  Judges  agreed  to 
abide  by  the  view  entertained  by  the  Common  Pleas  (e),  and  thus 
the  matter  would  appear  to  be  settled.     In  one  case,  a  writ  being  Where  wiit 
issued  for  service  out  of  the  jurisdiction  under  sect.  18  of  the  i^^ol^®^  as  well 
Common  Law  Procedure  Act,  1852,  the  defendant  applied  on  ^houtas^th- 
affidavit  to  set  it  aside,  on  the  ground  that  the  cause  of  action  did  in  juriadiction. 
not  arise  within  the  jurisdiction.     The  Court,  not  being  satisfied 
that  it  was  not  the  intention  of  the  plaintiff  to  sue  for  matter  not 
arising  within  the  jurisdiction,  made  order  to  set  the  writ  aside, 
unless  the  plaintiff  would  give  an  undertaking  to  prove  a  cause  of 
action  arising  within  the  jurisdiction,  and  to  confine  himself  to 
that  cause  of  action  (/). 

The  mode  of  opposing  an  action  improperly  brought  on  a  cause  Mode  of  oppoe- 

of  action  out  of  the  jurisdiction  under  this  clause  was,  by  moving  ^^  action  im- 

to  set  aside  the  writ,  on  the  ground  that  the  cause  of  action  arose  broaghf  on 

out  of  the  jurisdiction  (^),  for  it  has  been  held  that  the  writ  was  matter  not 

not  irregular  (h);  but  though  it  has  been  held  that  the  writ  was  not  Y}^^^^  i^^^' 

°  diction. 

(a)  AUkuien  v.  Malgartjo^  L.  R.  3  Q.  B.  340  ;  Cherry  v.  Thojtison,  L.  B.  7  Q. 
B.  673. 

(6)  Jackion  v.  Smttal,  L.  R.  5  C.  P.  542 ;  Horwood  t.  Wood^  13  W.  R.  94. 

(c)  Tkdwdl  ▼.  Ydverton,  16  C.  B.  N.  S.  813. 

(d)  Sickd  V.  Borch,  2  H.  &  C.  954 ;  33  L.  J.  Ex.  179 ;  Durham  v.  Spcnce, 
L.  R.  6  Ex.  46. 

(e)  Vaughan  ▼.  Wddon,  L.  R.  10  C.  P.  47. 
(/)  Diamond  v.  SuiUm,  L.  R.  1  Ex.  130. 
(g)  Bintt  v.  Pieot,  4  H.  &  N.  365. 

{h)  Bayne  v.  Slack,  3  C.  B.  N.  fl.  363  ;  ffuUon  v.  Whtteh<me,  1  H.  &  N.  32  ; 
Forbes  t.  Smiih,  10  Ex.  717. 
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Bulks  or 
Court. 

Ord.  2. 


15  k  16  Vict, 
c.  76,  B.  19. 
As  to  actions 
against 
foreigners 
residing  out  of 
jurisdiction  of 
Superior  Gourts 


In  Chancexy 
Consolidated 
Orders,  Order 
10,  Rule  7. 
Service  of  copy 
of  bill  and  of 
interrogatories 
out  of  jurisdic- 
tion.    Art.  1. 


Art.  2. 


irregular  on  account  of  the  cause  of  action  not  arising  within 
the  jurisdiction,  yet  none  of  the  procedure  given  by  the  Act  could 
be  prosecuted  if  opposed  in  such  a  case  within  proper  time  (a),  or 
if  such  prosecution  were  permitted  by  error  it  would  be  set  aside 
on  cause  shown  in  due  time,  though  not  after  unreasonable 
delay  (6),  or  after  sanction  by  the  defendant  (c). 

By  section  19  of  the  same  statute  it  was  further  provided  that : 
*'  In  any  action  against  a  person  residing  out  of  the  jurisdiction  of 
the  said  Courts,  and  not  being  a  British  |subject,  the  like  proceed- 
ings may  be  taken  as  against  a  British  subject  resident  out  of  the 
jurisdiction,  save  that  in  lieu  of  the  form  of  writ  of  summons  in 
the  schedule  A  to  this  Act  annexed,  marked  No.  2,  the  plaintiff 
shall  issue  a  writ  of  summons  according  to  the  form  contained  in 
the  schedule  (A,  marked  No.  3),  and  shall  in  manner  aforesaid 
serve  a  notice  of  such  last-mentioned  writ  upon  the  defendant 
therein  mentioned,  which  notice  shall  be  in  the  form  contained  in 
the  said  schedule,  also  marked  No.  3,  and  such  service  shall  be  of 
the  same  force  and  effect  as  the  service  of  the  writ  of  summons  in 
any  action  against  a  British  subject  resident  abroad,  and  by  leave  of 
the  Court  or  Judge,  upon  their  or  his  being  satisfied  by  affidavit  as 
aforesaid,  the  like  proceedings  may  be  had  and  taken  thereupon." 

Under  this  clause  a  writ  of  summons  having  been  served  on 
defendant  resident  abroad  with  notice  indorsed  allowing  seven 
days  for  payment  of  sum  claimed,  the  time  limited  for  appearance 
being  fourteen  days,  the  Court  refused  leave  to  the  plaintiff  to 
proceed  under  this  section,  and  held  that  the  irregularity  was  not 
waived  by  a  subsequent  admission  of  service  and  offer  to  settle  (d). 

In  Chancery,  however,  the  practice  in  these  cases  was  founded 
on  the  10th  of  the  Consolidated  Orders,  the  7th  rule  of  which 
provides  that,  where  a  defendant  in  any  suit  is  out  of  the  jurisdic- 
tion of  the  Court,  1.  The  Court  upon  application,  supported  by 
such  evidence  as  shall  satisfy  the  Court  in  what  place  or  country 
such  defendant  is  or  may  probably  be  found,  may  order  that  a 
copy  of  the  bill  under  Statute  15  ds  16  Vict.  o.  36,  sect.  3,  and  if 
an  answer  is  required,  a  copy  of  the  interrogatories  may  be  served 
on  such  defendant,  in  such  place  or  country,  or  within  such  limits 
as  the  Court  shall  think  fit  to  direct. 

2.  Such  order  shall  limit  a  time  after  such  service,  within  which 
such  defendant  is  to  appear  to  the  bill,  such  time  to  depend  on 
the  place  or  country  within  which  the  copy  of  the  bill  is  to  be 
served  And  where  an  answer  is  required,  such  order  shall 
also  limit  a  time  within  which  such  defendant  is  to  plead  answer 


(a)  Binet  y.  Picot,  4  H.  ft  N.  365. 

(b)  BuUon  T.  Whitehoute,  1  H.  &  N.  32. 
{c)  Bayne  v.  Sla/^k,  3  C.  B.  N.  8.  363. 
{(i)  Gain  V.  ^fonynv!,  L.  R.  1  C.  P.  46. 
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or  demur,  or  obtain  from  the  Court  further  time  to  make  his     Rulm  of 
defence  to  the  bill.  * 


3.  At  the  time  when  such  copy  of  the  bill  shall  be  served,  the    Ord.  8. 
plaintiff  shall  also  cause  such  defendant  to  be  served  with  a  copy  Art  8. 

of  the  order,  giving  the  plaintiff  leave  to  serve  such  copy  of  the 
biU.  ,     . 

4.  And  if  upon  the  expiration  of  the  time  for  appearing  it  be  Art  4. 
shown  to  the  satisfaction  of  the  Court  that  such  defendant  was  Appeanmce 
duly  served  with  such  copy  of  the  bill,  and  with  a  copy  of  the  fJ^^g^Si^efoi^ 
order,  the  Court  may,  upon  the  application  of  the  plaintiff,  order  dant 

an  appearance  to  be  be  entered  for  such  defendant. 

Under  this  rule  Lord  Westbury,  hi  CooJcney  v.  Anderson  (a),  Decirioiui  of 
Folei/  v.  MaiUardet  (b),  and  Samuel  v.  Bogers  (cj(  held  that  the  ^'^^JjJ^ 
Court  could  only  order  service  abroad  in  cases  within  its  jurisdic-  pow«r. 
tion,  under  2  W.  4,  c.  33,  or  4  &  5  W.  4,  c.  82,  that  is  to  say,  in 
suits  relating  to  land  in  England,  or  concerning  any  charge,  lien, 
judgment,  or  incumbrance  thereon,   or  concerning  any  money 
vested  in  any  Government  or  public  stocks,  or  shares  in  public 
companies,  or  concerns^  or  the  dividends  or  produce  thereof.    This 
decision,  or  series  of  decisions,  however,  was  seriously  considered 
and  deliberately  reversed  by  the  decision  of  the  Court  of  Appeal  Sevened  by 
in  Drummond  v.  Drummond  (d),  in  which  it  was  solemnly  deter-  x^ji? 
mined  that  under  this  general  order  the  Court  had  power  to  order 
service  abroad  in  any  suit  whatever,  and  direct  the  suit  to  proceed; 
for  before  the  order  for  which  this  was  substituted,  viz.,  the 
33rd  Order  of  May  8th,  1845,  a  subpoena  might  have  been  served 
abroad ;  but  unless  the  defendant  chose  to  appear,  the  suit  could 
not  have  been  proceeded  with  as  against  him.     This  33rd  Order 
of  May  8th,  1845,  was  framed  under  the  authority  of  3  <b  4  Vict 
c.  94,  and  4  <&  5  Vict.  c.  52  (Acts  for  &cilitating  the  administration 
of  justice  in  the  Court  of  Chancery,  1841  and  1842).    As  to  the 
discretion  of  the  Court  in  allowing  service  abroad  under  these 
orders,  see  cases  (e).     The  defendant  might  enter  a  conditional  Defendant's 
appearance,  and  apply  to  have  the  order  allowing  foreign  service,  ^^"®' 
&c.,  to  be  set  aside,  by  showing  it  was  not  in  accordance  with 
the  rules  of  the  Court,  or  that  the  allegations  in  the  bill,  on  the 
strength  of  which  it  was  made,  were  untrue  (/).     As  to  what 
evidence  was  necessary  to  support  an  application  for  foreign  service.  Evidence, 
see  cases  (g). 

(a)  1  D.  a  J.  &  S.  365.  (6)  1  D.  Q.  J.  k  S.  389. 

(c)  1  D.  G.  J.  k  S.  396.  (d)  2  L.  R.  Ch.  32. 

(<)  Drumnumd  v.  Drummond,  2  L.  R.  Ch.  82,  37,  46 ;  SUd  ▼.  Stuart,  1  H. 
&  M.  792 ;  Innes  v.  MUckdl,  1  D.  G.  &  J.  423  ;  Micklan  v.  Campbell,  24  Bes. 
100  ;  Coi^  V.  Wood,  7  W.  R.  424. 

(/)  Haywarden  t.  Dufdop,  2  Dr.  &  8m.  155  ;  see  Ufadean  v.  Dawfon,  27  Beav. 
25  ;  4  D.  G.  ft  J.  160  ;  see  however  Tracey  v.  Smith,  11  W.  R.  458. 

(g)  Bletdnntop  v.  BUnlinaop,  2  Ph.  1 ;  Fieake  v.  Butter,  7  Bea.  681  ;  Pretton 
V.  Diehinion,  9  Jur.  919  ;  Whitmore  v.  Ryan,  4  Ha.  612  ;  Joseph  v.  Tindall, 
13  L.  J.  Ch.  23. 
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RuLss  OP         It  seems,  therefore,  on  the  whole  that  as  regards  Chanceiy  the 

•       new  rule  is  rather  a  retrograde  step,  though  it  will  probably  give 

Ord.  2.    «^^  opportunity  for  almost  any  suit  which  could  with  propriety  be 

As  to  Chanceiy.  brought,  for  it  allows  service  abroad  wherever  the  suit  is  properly 

New  rule  retro-  cognizable  against  any  defendant  within  the  jurisdiction,  as  well  as 

*^™*^®'       .       wherever  the  cause  of  action  arose  within  the  jurisdiction. 

Former  order        The  former  general  order  in  Chancery  in  terms  only  applied  to 

in  terms  con-    service  of  the  bill  and  interrogatories  on  a  defendant  out  of  the 

and  inteiTo-      jurisdiction,  and  formerly  service  of  subsequent  process  used  to  be 

gatories.  refused ;  thus  a  traversing  note  was  not  allowed  to  be  served  out 

of  the  jurisdiction  (a).     But  in  later  times  the  Court  has  become 

Practice  of  late  more  liberal ;  but  special  leave  was  still  required  to  serve  notice  of 

en  arged.  motion  abroad  ^,  and  notice  of  motion  for  a  decree  may  now  be 

served  by  leave  abroad  (c),  or  notice  of  a  decree  under  15  &  16 

Vict.  c.  86,  sect.  42  (d),  or  notice  of  replication  (e).    So  in  suits 

instituted  otherwise  than  by  bill,  notice  of  proceedings  may  be 

served  abroad ;  thus  suit  instituted  by  administration  summons(/), 

though  this  was  held  otherwise  (g) ;  but  not  a  proceeding  which  is 

Sernce  abroad  not  a  suit,  e,  ff.^  a  petition  under  the  Trustee  Relief  Act  (A).    How- 

generally  con-    ^ygj.,  service  abroad  of  a  winding-up  petition  has  been  ordered  (t). 

It  is  presumed  that  as  to  all  these  matters  the  practice  will,  so 
far  as  not  expressly  altered  by  rules,  remain  the  same  as  before 
the  Act,  under  the  provisions  of  sect.  73  of  the  principal  Act. 
Service  on  one  As  to  service  on  one  for  several  out  of  the  jurisdiction,  see  (k). 
for  others.  Service  on  a  husband  out  of  the  jurisdiction  has  been  held  good 
service  on  the  wife  (Z)  j  but  where  the  husband  was  of  unsound 
mind,  both  he  and  the  wife  were  served  (m),  and  the  plaintiff  was 
put  under  terms  not  to  apply  to  enter  an  appearance  for  the  un- 
sound husband,  without  at  the  same  time  showing  to  the  Court 
the  state  of  his  mind.  But  with  this  restriction  the  unsound 
person  was  served,  as  were  also  infants  (n)  out  of  the  jurisdiction. 

On  company      As  to  service  on  a  company  out  of  the  jurisdiction,  see  (o)  as  to 

out  of  jurisdic- 
tion. • 

(a)  ATion,  11  Jur.  28  ;  Anderton  t.  Stather,  ibid.  96. 

(6)  Weffudin  ▼.  Zawson,  8  L.  T.  N.  S.  763  ;  Haduck  v.  Stewart^  6  Sim.  321  ; 
Green  v.  PUdger,  3  Ha.  165  ;  Hay  warden  r.  Dunhp,  2  Dr.  &  Sim.  155  ; 
Godson  V.  Cook,  7  Sim.  619. 

(c)  Meek  t.  Ward,  10  Ha.  App.  Iv.  ;  MiddUUm  v.  Chkheiter,  1  N.  R.  265. 

(rf)  Strong  y.  Moore,  22  L.  J.  Ch.  917  ;  Chalmera  v.  Laurie,  10  Ha. 
App.  xxvii.  ;  Mayhery  t.  Brooking,  7  D.  G.  M.  &  (J.  673. 

(e)  Lanham  v.  Pirie,  2  Jur.  N.  S.  1201 ;  Heath  v.  Lewis,  2  W.  R.  488. 

(/)  JU  Alcan,  1  D.  0.  J.  k  S.  398. 

(g)  LesUr  y.  Bond,  1  Dr.  &  Sm.  892. 

(k)  Ex  parte  Bernard,  6  Ir.  Cb.  Rep.  133. 

(t)  Jones  ▼.  Geddes,  9  Jur.  1002. 

\k)  Re  BoneUis  Electric  Telegraph  Company,  CooVs  Claim,  L  R.  18  Eq.  665  ; 
see  howerer  Re  Maugham,  22  W.  R.  748. 

(I)  Steele  v.  Plumer,  2  Ph.  782,  n.  ;  1  M.  &  G.  83. 

(m)  Biddulph  v.  Lord  Camoys,  7  Bea.  680. 

(n)  Anderson  r.  Stather,  10  Jur.  388. 

(o)  Lewis  T.  Baldivin,  11  Bea.  153. 
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service  of  letter  missive  on  a  peer  out  of  the  jurisdiction  (a).    It  is     Bulis  of 

submitted  that  letters  missive  are  now  abolished,  and  that  peers,  ^''' 

like  others,  must  be  served  with  writs  of  summons.    The  service    Ord.  3. 
abroad  need  not  have  been  limited  to  any  particular  spot ;  thus  Service  abroad 
leave  was  given  to  serve  in  Scotland  (6),  in  the  Grand  Duchy  of  not  doaely 
Baden  (c),  or  the  like.     With  reference   to  this  rule  see  *dsojz|^^"^ 
Order  2,  Rule  5,  and  Forms  2  and  3,  Part  I.,  Appendix  A. 

5.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction.  Forms  for  writ 
or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  J^^^  o/ 
be  in  Form  No.  2  in  Part  I.  of  Appendix  (A)  hereto,  with  juriadictioii. 
such  variations  as  circumstances  may  require.    Such  notice 

shall  be  in  Form  No.  3  in  the  same  part,  with  such  variations 
as  circumstances  may  require. 

6.  With  respect  to  actions  upon  a  bill  of  exchange  or  pro-  As  to  biUs  of 
missory  note,  commenced  within  six  months  after  the  same  J^^f  c.  67 
shall  have  become  due  and  payable,  the  procedure  under  the  continued. 
Bills  of  Exchange  Act,  18  &  19  Vic.  c.  67,  shall  continue  to 

be  used. 

7.  The  writ  of  summons  in  every  Admiralty  action  in  rem  Forms  for  writ 
shall  be  in  Form  No.  4  of  Part  I.  of  Appendix  (A)  hereto,  ^^  ^^"^^^y- 
with  such  variations  as  circumstances  may  require. 

8.  Every  writ  of  summons  and  also  every  other  writ  shall  l>*te  and  test 
bear  date  on  the  day  on  which  the  same  shall  be  issued,  and 

shall  be  tested  in  the  name  of  the  Lord  Chancellor,  or  if  the 
office  of  Lord  Chancellor  shall  be  vacant,  in  the  name  of  the 
Lord  Chief  Justice  of  England. 


ORDER  m.  Ord.  3. 

Indorsements  of  Claim. 

1.  The  indorsement  of  claim  shall  be  made  on  every  writ  Writ  to  be 

of  summons  before  it  is  issued.  ^^  ^^^~ 

2.  In  the  indorsement  required  by  Order  II.,  Rule  1,  it  Precise  ground 
shall  not  be  essential  to  set  forth  the  precise  ground  ot^^^^^l^^ 

(a)  Anon.  18  L.  J.  Ch.  229. 

(6)  BUnkinsop  ▼.  Blenkin»op,  2  Ph.  1. 

(c)  Pntton  T.  Dickenaon,  9  Jar.  919. 
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RuLis  or 

OOUBT. 

Ord.  3. 

not  required. 
Amendment 
allowed. 

SftTes  expense 
bat  loses 
ntUity  of  in- 
dorsementb 


Forms  of  in- 
dorsement of 
cisim. 


complaint,  or  the  precise  remedy  or  relief  to  which  the 
plaintiff  considers  himself  entitled.  The  plaintiff  may  by 
leave  of  the  Court  or  Judge  amend  such  indorsement  so  as 
to  extend  it  to  any  other  cause  of  action  or  any  additional 
remedy  or  relief. 

The  result  which  was  to  have  been  dreaded  if  Order  2,  Rule  1, 
were  worked  out  closely  and  strictly,  was  that  the  preparation  of 
the  writ  of  summons  would  have  required  the  assistance  of 
ooimsel,  and  cousequently  become  an  expensive  document,  is  by 
this  rule  and  those  following  avoided  as  much  as  may  be,  but  there 
is  no  getting  out  pf  the  difficulty  that,  as  the  precision  and 
accuracy  of  the  indorsement  is  dispensed  with,  its  utility  is  also 
sacrificed  along  with  its  expense,  and  it  might  have  been  as  well 
or  better  to  have  dispensed  with  it  altogether. 

3.  The  indorsement  of  claim  may  be  to  the  effect  of  such 
of  the  Forms  in  Part  II.  of  Appendix  (A)  hereto  as  shall  be 
applicable  to  the  case,  or  if  none  be  found  applicable  then  such 
other  similarly  concise  form  as  the  nature  of  the  case  may 
require. 


Indorsement  to  4.  If  the  plaintiff  sues  or  the  defendant  or  any  of  the 
*f^I^***'**^  defendants  is  sued  in  a  representative  capacity,  the  indorse- 
ment shall  show,  in  manner  appearing  by  the  statement  in 
Appendix  (A)  hereto.  Part  II.,  sec.  VIII.,  or  by  any  other 
statement  to  the  like  effect,  in  what  capacity  the  plaintiff  or 
defendant  sues  or  is  sued. 


Chancter  in  5.  In  Probate  actions  the  indorsement  shall  show  whether 
wU^  plaintiff  ^}^g  plaintiff  claims  as  creditor,  executor,  administrator, 
Probate.  residuary  legatee,  legatee,  next  of  kin,  heir-at-law,  devisee,  or 

in  any  and  what  other  character. 

Special  indorse-      6.  In  all  actions  where  the   plaintiff   seeks  merely  to 

U^m  ^'     recover  a  debt  or  liquidated  demand  in  money  payable  by 

demand  where  the  defendant,  with  or  without  interest,  arising  upon  a  con- 

liqnidated.        tract,  express  or  implied,  as,  for  instance,  on  a  bill  of  exchange, 

promissory  note,  cheque,  or  other  simple  contract  debt,  or  on 

a  bond  or  contract  under  seal  for  payment  of  a  liquidated 

amount  of  money,  or  on  a  statute  where  the  sum  sought  to 

be  recovered  is  a  fixed  sum  of  money  or  in  the  nature  of  a 

debt,  or  on  a  guaranty,  whether  under  seal  or  not,  where  the 
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claim  against  the  principal  is  in  respect  of  siicb  debt  or     ]^«sof 

liquidated  demand,  bill,   cheque,  or  note,   or  on  a  trust, '- — 

the  writ  of  summons  may  be  specially  indorsed  with  the    Ord.  3. 
particulars  of  the  amount  sought  to  be  recovered,  after  giving 
credit  for  any  payment  or  set-off. 

This  rule  is  in  words  a  repetition  of  sect.  25  of  the  Common  Difference  from 
Law  Procedure  Act  of  1852,  15  &  IG  Vict.  c.  76,  with  the  single  J^  &  16  Ticu 
exceptions  herein  stated,  that  the  section  commences :  In  all  '  '  ' 
cases  where  the  defendant  resides  within  the  jurisdiction  of  the 
Court,  aud  the  claim  is  for  debt,  &c.,  and  it  thus  proceeds  exactly 
as  the  rule,  save  that  at  the  end  of  the  rule  it  introduces  after  the 
words  "  or  note,"  the  words  "  or  on  a  trust,*'  which  are  not  in  the 
section,  aud  proceeds,  "  the  writ  of  summons  may  be  specially 
indorsed  with  the  particulars  of  the  amount  sought  to  be  re- 
covered after  giving  credit  for  any  payment  or  set-off ; "  while  the 
section  proceeds,  "  the  plaintiff  shall  be  at  liberty  to  make  upon 
the  writ  of  summons  and  copy  thereof  a  special  indorsement  of  the 
particulars  of  his  claim  in  the  form  contained  in  the  Schedide  A 
to  this  Act  annexed,  marked  No.  4,  or  to  the  like  effect ;  and 
when  a  writ  of  summons  has  been  indorsed  in  the  special  form 
hereinbefore  mentioned,  the  indorsement  shall  be  considered  as 
particulars  of  demand,  and  no  further  or  other  particulars  of 
demand  need  be  delivered  unless  ordered  by  the  Court  or  a 
Judge.     In  all  the  cases  in  this  schedule  iu  which  rules  already  in  Reason  for 

existence  either  in  Chancery  or  in  the  Common  Law  Courts  are  je^te^ting 

•a       a^   J     •.L  i*     1  ,     .     .     ,     .  1  •     ..    •     •!  former  enact- 

reiterated  either  entirely  or  nearly  ipsissimis  verbis,  it  is  because  meuts. 

what  was  formerly  the  practice  of  one  branch  of  the  judicial  ad- 
ministration is  now  made  general  for  all  the  Courts  having  to  do 
with  the  matter,  as  nearly  all  may  have  to  do  with  it. 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liqui-  Shall  state 
dated  demand  only,   the   indorsement,   beside  stating  the  f™^^  u^^d***^ 
nature  of  the  claim,  shall  state  the  amount  claimed  for  debt,  costs,  and  sUy 
or  in  respect  of  such  demand,  and  for  costs  respectively,  and  ©n^^i^tln 
shall  further  state,  that  upon  payment  thereof  within  four  due  time  as 
days  after  service,  or  in  case  of  a  wiit  not  for  sei-vice  within  J^JjiSm****^"^* 
the  jurisdiction  within   the  time  allowed  for  appearance, 
further  proceedings  will  be  stayed.     Such  statement  may  be  Form  of  state- 
in  the  form  in  Appendix  (A)  hereto.  Part  II.,  sec.  III.     The  ™®'**- 
defendant  may,  notwithstanding  such  payment,  have  the  costs  As  to  costs 
taxed,  and  if  more  than  one-sixth  shall  be  disallowed,  the  nevertheless, 
plaintiff's  solicitor  shall  pay  the  costs  of  taxation. 

ft  

By  the  R.  0.  H.  T.,  1853,  certain  amounts  were  made  in- 
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RcLBs  OF     dorseable  for  costs  on  writs,  under  sect.  27  of  the  Common  Law 
ouRT.       Procedure  Act,  1852,  the  form  given  imder  sect.  25  mentioned 


Ord.  3.  above,  unless  the  plaintiff's  attorney  claimed  more,  in  which  case 
Practice  under  c<>sts  were  claimed  on  the  writ  in  this  form  :  ''  Such  sum  as  shall 
Common  Law  bo  allowed  on  taxation  for  costs,"  and  in  case  the  plaintiff  was 
1862  ^™  found  not  entitled  to  more  costs  than  the  fixed  sums  given,  or  if  more 
than  one-sixth  were  disallowed  of  his  claim,  the  plaintiff's  attorney 
paid  the  costs  of  taxation.  By  R  G.  K  T.,  1857,  it  was  ordered 
that  plaintiffs  suing  in  contract  for  £20  or  less,  might,  if  they 
should  claim  costs,  indorse  on  the  writ  of  summons  the  following 
notice :  '^  Take  notice  that  if  judgment  be  signed  for  default  of 
appearance,  the  plaintiff  will,  without  summons,  apply  to  a  Judge 
for  his  costs  of  suit,  unless  before  judgment  you  shall  give  notice 
to  him  or  his  attorney  that  you  intend  to  oppose  such  applica- 
tion." If  the  defendant  gave  such  notice  in  writing  (a),  the 
plaintiff  had  to  proceed  by  summons  or  order;  but  if  no  such 
notice  was  given,  the  plaintiff  might  produce  the  indorsement  to  a 
Judge  at  Chambers,  for  an  order  for  costs  ex  parte,  and  if  the 
Judge  should  sign  his  name  to  the  indorsement,  such  signatm-e 
acted  as  an  order  for  costs,  and  the  master  might  tax  them 
thereon  accordingly.  In  case  of  any  application  for  costs  without 
such  indorsement,  the  plaintiff  was  not  entitled  to  more  costs 
than  if  he  had  made  such  indorsement,  unless  a  Judge  should 
otherwise  order. 
Difference  of  This  rule  requires  the  plaintiff's  solicitor  to  name  the  costs  he 
new  rule.  claims,  but  does  not  preclude  the  defendant  from  taxing  them, 
but  it  names  no  specific  sum,  leaving  the  plaintiff  always  to  name 
the  sum  he  claims. 

In  cases  of  8.  In  all  cases  of  ordinary  account,  as,  for  instance,  in 

account,  claim  i\^q  qq^qq  of  a  partnership  or  executorship  or  ordinary  trust 
be  indorsed,      account,  where  the  plaintiff,  in  the  first  instance,  desires  to 

have  an  account  taken,  the  writ  of  summons  shall  be  endorsed 

with  a  claim  that  such  account  be  taken. 

Semble  ad-  1^  ^s  submitted  that  this  rule  does  not  defeat  or  abolish  the 

ministration  by  process  of  administration  by  summons,  motion,  or  petition,  under 

Su  retoJn^'"''  ^^  *  ^^  ^^^^'  ®-  ^^'  ^  altered  by  23  &  24  Vict.  c.  38,  s.  14,  and 
the  proceeding,  under  15  &  16  Vict.  c.  106,  s.  45,  and  s.  47,  by 
summons,  as  by  sect.  73  of  the  principal  Act  all  practice  not  incon- 
sistent with  the  practice  laid  down  by  this  Act  and  the  rules  imder 
it,  is  retained,  and  by  these  rules  the  writ  of  summons  is  only 
provided  for  the  commencement  of  suits  in  Chancery  beginning 
now  by  biU  or  information,  and  it  ia  presumed  all  the  other  rules 
relating  to  actions  refer  to  practice  on  writ  of  summons. 

"  (rt)  Woodward  v.  North,  5  H.  &  N.  790. 
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Rules  of 
Court. 

ORDER  IV. 


Ord.  4. 

Indorsement  of  Address. 

1.  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  Address  of 
indorse  upon  every  writ  of  summons  and  notice  in  lieu  of  Sam"  orfoin 
service  of  a  writ  of  summons  the  address  of  the  plaintiff,  and  and  place  of 

«i.  A  11  n  \       '  11        •/>  business  or 

also  his  own  name  or  firm  and  place  ot  busmess,  and  also,  it  address  for 
his  place  of  business  shall  be  more  than  three  miles  from  service  of 
Temple  Bar,  another  proper  place,  to  be  called  his  address  indorsed  on 
for  service,  which  shall  not  be  more  than  three  miles  from  ^^t  o^  ^um- 

-r,  ,       ,^  ,  ,,  ^ .  ....  1  mons  or  notice 

Temple   Bar,  where   writs,   notices,   petitions,   orders,  sum-  in  yen  thereof. 
mouses,  warrants,   and   other  documents,   proceedings,  and 
written  communications  may  be  left  for  him.     And  where  Where  agent 
any  such  solicitor  is  only  agent  of  another  solicitor,  he  shall  fi!^^™  pj^jj^e 
add  to  his  own  name  or  firm  and  place  of  business  the  name  of  business  of 
or  firm  and  place  of  business  of  the  principal  solicitor.  SSkitor. 

2.  A  plaintiff  suing  in   person   shall  endorse  upon  every  puintiff  in 
writ  of  summons  and  notice  in  lieu  of  service  of  a  writ  of  i*!**'^*®, 

indorse  place 

summons  his  place  of  residence  and  occupation,  and  also,  if  of  residence 
his  place  of  residence  shall  be  more  than  three  miles  from  *^^  occupation 

-*-  and  if  neediul 

Temple  Bar,  another  proper  place,  to  be  called  his  address  address  for 
for  service,  which  shall  not  be  more  than  three  miles  from  ^^*c«- 
Temple  Bar,  where   writs,   notices,   petitions,   ordei's,  sum- 
monses, warrants,   and   other  documents,   proceedings,  and 
written  communications  may  be  left  for  him. 

[Ttie  above  tvx)  Mules  are  to  apply  to  all  cases  imvhich 
the  writ  of  summoiis  is  issued  out  of  the  London  office,  or 
oui  of  a  district  registry  where  the  defendant  has  the  option 
of  enteriug  an  appearance  either  in  the  district  registi^y  or 
the  London  ofjiceJ] 

This  rule,  and  Rule  3,  receive  interpretation  from  the  following 
Order,  Rule  2,  which  explains  when  a  defendant  may  enter  an 
appearance  either  in  the  district  registry  or  the  London  office. 

3.  In  all  other  cases  where  a  writ  of  summons  is  issued  Where  writ  is 
out  of  a  district  registry  it  shall  be  sufficient  for  the  solicitor  ^t^f  h^ 
to  give  on  the  writ  the  address  of  the  plaintiff  and  his  own  indorsed  ia 
name  or  firm  and  his  place  of  business  within  the  district,  or  *^*^®^  ^^"^* 
for  the  plaintiff^  if  he  sues  in  person,  to  give  on  the  writ  his 

place  of  residence  and  occupation,  and  if  his  place  of  residence 
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Rules  OP     be  not  within  the  district,  an  address  for  service  within  the 

Court.         j-  .   •   . 

district. 

Ord.  4. 

ORDER  V. 
Issue  of  Writs  of  Summons. 

1.  Place  of  issue.-' 

Ord.  6.  1.  In  any  action  other  than  a  Probate  action,  the  plaintiff 
^te  plaintiff*  wherever  resident  may  issue  a  writ  of  summons  out  of  the 
may  issue  writ  registry  of  any  district. 

out  of  any 
district. 

^,      ,  .  2.  In   all  cases  where   a  defendant  neither  resides  nor 

vS  here  deien- 

dant  not  within  carries  on  business  within  the  district  out  of  the  registry 

district,  state-  ^bereof  a  writ  of  summons  is  issued,  there  shall  be  a  state- 
ment on  wnt  ^  ' 

of  his  option  to  ment  on  the  face  of  the  writ  of  summons  that  such  defendant 
London  or  "^^y  ^^"^^  ^^  appearance  to  be  entered  at  his  option  either 
district.  at  the  district  registry  or  the  London  office,  or  a  statement 

to  the  like  effect. 

Where  defen-  3.  In  all  cases  where  a  defendant  resides  or  carries  on 
dant  within      busiuoss  withiu  the  district,  and  a  writ  of  summons  is  issued 

district,  state-  i»iT«  •  i  tut  i 

ment  on  writ  out  of  the  distnct  registry,  there  shall  be  a  statement  on  the 
that  he  appear  fg^^  ^f  ^j^g  y^^^  ^f  summons  that  the  defendant  do  cause  an 

in  distnct.  i  i        i .       .  .  t 

appearance  to  be  entered  at  the  district  registry,  or  to  the 
like  effect. 

2.    Option  to  cJioose  division  in  certain  cases. 

Person  com-  *•  Subject  to  the  power  of  transfer,   every  person   by 

mencing  cause  whom  any  cause  or  matter  may  be  commenced  in  the  High 
cu^ntTii^-  ^^"^  ^f  Justice  which  would  have  been  within  the  non-ex- 
diction  of  elusive  cognizance  of  the  High  Court  of  Admiralty  if  the 
assign  to  any*^  ^aid  Act  had  not  passed  shall  assign  such  cause  or  matter  to 
division.  any  one  of  the  divisions  of  the  said  High  Court,  including 

If°as8i^*^to    ^^^  Probate,  Divorce,  and  Admiralty  Division,  as  he  may 
Chancery         think  fit,  by  marking  the  document  by  which  the  same  is 
assigned  to  one  Commenced  with  the  name  of  the  division,  and  giving  notice 
Judge  in  like    thereof  to  the  proper  officer  of  the  Court.     If  so  marked  for 
the  Chancery  Division  the  same  shall  be  assigned  to  one  of 
the  Judges  of  such  division  by  marking  the  same  with  the 
name  of  such  of  the  said  Judges  as  the  plaintiff  or  petitioner 
(subject  to  such  power  of  transfer)  may  think  fit. 
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This  rule  would  have  got  rid  of  what  would  seem  to  have  been      Bulks  o» 
an  oversight  in  sect.  35  of  the  Act,  if  that  section  had  not  been         ^^^^' 
repealed  and  replaced  by  sect  11  of  the  Act  of  1875  j  the  effect  of    Ord.  6. 
that  section  would  have  been  to  abolish  altogether  the  jurisdiction  b^qIq  remedied 
of  the  Admiralty  division  in  every  case  in  which  the  Court  of  mistake  in  sect. 
Admiralty,  before  the  passing  of  this  Act,  would  have  had  con-  ^g-g  ulfbre 
current  jurisdiction  with  any  other  Court ;  the  section,  however,  the  amendment 
was  limited  and  made  subject  to  any  rules  of  Court,  so  the  juris-  ^J  ^^^llJ^^ 
diction  was  by  this  rule  retained  to  the  Admiralty  division  as 
well  as  other  divisions  of  the  Court,  even  before  the  passing  of  the 
above-mentioned  section,  which,  however,  now  retains  it  without 
the  assistance  of  the  rule.     The  rule,  however,  in  the  anxiety  of 
its  framers  to  amend  this  error,  is  in  terms  confined  to  actions  in 
which  the  Court  of  Admiralty  has.  jurisdiction,  though  not  ex- 
clusive jurisdiction,  which  it  seems  to  have  been  intended  to  apply 
to  all  cases.     The  notice  here  mentioned  to  the  officer  of  the  Court 
is  given,  see  post,  rule  9,  by  leaving  with  him  copy  of  the  writ 
marked  as  in  this  rule  is  ordered. 

3.  Generally. 

5.  Writs  of  summons  shall  be  prepared  by  the  plaintiff  or  Preparation 
bis  solicitor,  and  shall  be  written  or  printed,  or  partly  written  ^^J of^  ° 
and  partly  printed,  on  paper  of  the  same  description  as  hereby  summons. 
directed  in  the  case  of  proceedings  directed  to  be  printed. 

6.  Every  writ  of  summons  shall  be  sealed  by  the  proper  Writ  of  sum- 
officer,  and  shall  thereupon  be  deemed  to  be  issued.  Seakd*^  ^ 

7.  The  plain tiflf  or  his  solicitor  shall,  on  presenting  any  writ  Writ  to  be 

of  summons  for  sealing,  leave  with  the  officer  a  copy,  written  ^^g^^roi^rly 
or  printed,  or  partly  written  and  partly  printed,  on  paper  of  tlie  prepared. 
description  aforesaid,  of  such  writ,  and  all  the  indorsements 
thereon,  and  such  copy  shall  be  signed  by  or  for  the  solicitor 
leaving  the  same,  or  by  the  plaintiff  himself  if  he  sues  in  person. 

8.  The  officer  receiving  such  copy  shall  file  the  same,  On  receipt  to 
and  an  entry  of  the  filing  thereof  shall  be  made  in  a  book  to  fiiing^entcred. 
be  called  the  Cause  Book,  which  is  to  be  kept  in  the  manner 

in  which   Cause  Books  have  heretofore  been  kept  by  the 

Clerks  of  Records  and  Writs  in  the  Court  of  Chancery,  and 

the  action  shall  be  distinguished  by  the  date  of  the  year,  Action  distin- 

a  letter,  and  a  number,  in  the  manner  in  which  causes  are  ^^®^  ^^^  • 

now  distinguished  in  such  last-mentioned  Cause  Books. 

9.  Notice  to  the  proper  officer  of  the  assignment  of  an 
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Court. 


action  to  any  division  of  the  Court  under  section  11  of  the 
Supreme  Court  of  Judicature  Act,  1875,  or  under  Rule  4  of 
Ord.  6.    this   order,  shall  be  sufficiently  given  by  leaving  with  him 
the  copy  of  the  writ  of  summons. 


Leaving  writ 
to  be  notice 
of  assignment 
to  division  of 
Court. 

Affidavit  veri- 
fying indorse- 
ment in  Pro- 
bate action. 


In  Admiralty 
writ  not  to 
issue  until  affi- 
davit filed. 

Purport  of 
affidavit. 


In  action  of 
wages. 


In  action  of 
bottomry. 


In  action  for 
distribution  of 
salvage. 


Discretion  of 
Court  notwith' 
standing 
deficiency  of 
affidavit. 


RnVtflAnnont 


4.  In  particular  Actio7i8, 

10.  The  issue  of  a  writ  of  summons  in  Probate  actions 
shall  be  preceded  by  the  filing  of  an  affidavit  made  by  the 
plaintiff  or  one  of  the  plaintiflFs  in  verification  of  the  indorse- 
ment on  the  writ. 

The  forms  of  indorsements  mentioned  in  this  rule  are  given 
in  Appendix  A,  p.  2,  sect.  5. 

11.  In  Admiralty  actions  in  rem  no  writ  of  summons 
shall  issue  until  an  affidavit  by  the  plaintiff  or  his  agent  has 
been  filed,  and  the  following  provisions  complied  with  : 

(a.)  The  affidavit  shall  state  the  name  and  description 
of  the  party  on  whose  behalf  the  action  is  instituted,  the 
nature  of  the  claim,  the  name  and  nature  of  the  property  to 
be  arrested,  and  that  the  claim  has  not  been  satisfied. 

(b.)  In  an  action  of  wages  the  affidavit  shall  state  the 
national  character  of  the  vessel  proceeded  against ;  and  if 
against  a  foreign  vessel,  that  notice  of  the  institution  of  the 
action  has  been  given  to  the  Consul  of  the  State  to  which 
the  vessel  belongs,  if  there  be  one  resident  in  London  [a 
copy  of  the  notice  shall  be  annexed  to  the  affidavif], 

(c.)  In  an  action  of  bottomry,  the  bottomry  bond,  and  if 
in  a  foreign  language  also  a  notarial  translation  thereof,  shall 
be  produced  for  the  inspection  and  perusal  of  the  Registrar^ 
and  a  copy  of  the  bond,  or  of  the  translation  thereof,  certified 
to  be  connect,  shall  be  annexed  to  the  affidavit. 

id)  In  an  action  of  distribution  of  salvage  the  affidavit 
shall  state  the  amount  of  salvage  money  awarded  or  agreed 
to  be  accepted,  and  the  name,  address,  and  description  of  the 
party  holding  the  same. 

(6.)  The  Court  or  Judge  may  in  any  case,  if  he  think  fit, 
allow  the  writ  of  summons  to  issue  although  the  affidavit  may 
not  contain  all  the  required  particulars.  In  a  wages  cause 
he  may  also  waive  the  service  of  the  notice,  and  in  a  cause  of 
bottomry  the  production  of  the  bond. 

12.  If,  when  any  property  is  under  arrest  in  Admiralty, 
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a  second  or  subsequent  action  is  instituted  against  the  same     Rulbs  op 
property,  the  solicitor  in  such  second  action  may,  subject  to 


the  preceding  rules,  take  out  a  writ  of  summons  in  rem  and  Ord.  6. 
cause  a  caveat  against  the  release  of  the  property  to  be  ^^p^  ^  ^^ 
entered  in  the  Caveat  Release  Book  hereinafter  mentioned,    porty  alrwltdy 

arrested  caveat 
Any  subsequent  mention  of  the   Caveat  Release  Book  here  *8*^*  ™J«*»«' 
referred  to,  and  stated  to  be  ''  hereinafter  mentioned,"  we  have 
sought  for  in  vain. 

ORDER  VI.  Ord.  6. 

Concurrent  Writs. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  Concunent 
any  time  during  twelve  months   after  the   issuing  of  the  T^*",™*^,^ 

y  ,  .  ®  .  o  ^    issaed  within 

original  writ  of  summons,  issue  one  or  more  concurrent  writ  twelve  months 
or  writs,  each  concurrent  writ  to  bear  teste  of  the  same  day  ^JJj*"^ 
as  the  original  writ,  and  to  be  marked  with  a  seal  bearing 
the  word  "concurrent,''  and  the  date  of  issuing  the  con- 
current writ ;  and  such  seal  shall  be  impressed  upon  the  writ 
by  the  proper  officer :  Provided  always,  that  such  concurrent 
writ  or  writs  shall  only  be  in  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  in  force. 

This  rule  is  a  slight  variation  on  ^ect.  9  of  Common  Law  Pro-  Slight  differ- 
cedure  Act,  1852,  the  chief  diflFereuce  being  that  the  writ  now  is  J'^c®^'^™ 
to  run  for  twelve  months,  and  twelve  months  therefore  is  the  time  °™^^^  ^^    ^^' 
within  which  concurrent  writs  may  issue.     Concurrent  writs  might 
issue  into  the  same  county,  but  each  defendant  was  only  liable  for 
the  cost  of  the  one  with  which  he  was  served  (a). 

No  fresh  precipe  (now  memorandum,  see  Appendix  A,  Part  I.  No  concmront 
No.  5)  it  seems  was  wanting,  but  a  memorandum  was  indorsed  by  ^^^  ^^  six 
the  master  of  the  original  precipe  (b).     It  was  held  that  no  con-  formerly, 
current  writ  could  issue  more  than  six  months  after  the  original 
writ,  though  the  latter  had  been  duly  removed  (c) ;  this  would  now 
be  twelve  months  instead  of  six. 

2.  A  writ  for  service  within  the  jurisdiction  may  be  issued  Writ  for  service 
and  marked  as  a  concurrent  writ  with  one  for  service,  or  p^^^  ^^^^^" 
whereof  notice  in  lieu  of  service  is  to  be  given,  out  of  the  issoed  con- 
iurisdiction  :  and  a  writ  for  service,  or  whereof  notice  in  lieu  ^^"®?*  ^'^. 

•^  '  wnt  for  semco 

out  of  jurisdic- 
(a)  Anffus  v.  Coppardf  3  M.  &  W.  57.  tion,  or  vice 

(6)  Crrtw  V.  Oow,  1  D.  &  L.  709.  versA. 

(c)  Obfev.  Sherard,  11  Ex.  482. 
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RpLKs  OF     of  service  is  to  be  given,  out  of  the  jurisdiction  may  be  issued 
and  noarked  as  a  concurrent  writ  with  one  for  service  within 


Ord.  6.    the  jurisdiction. 

This  rule  corresponds  to  sect.  22  of  the  Common  Law  Procedure 
Act,  1852. 

Ord.  7.  ORDER  VII. 

Disclosure  by  Solicitors  and  Plaintiffs. 

Solicitor  whose      l.JIvery  solicitor  whose  name  shall  be  endorsed  on  any 
name  indorsed  ^j.j^  q£  gm^mons  shall,  on  demand  in  writing  made  by  or  on 

to  declare  on  '  -iii  ii« 

demand  behalf  of  any  defendant  who  has  been  served  therewith  or 

iasuS^b^him  ^^  appeared  thereto,  declare  forthwith  whether  such  writ 
and  if  he  deny  has  been  issued  by  him  or  with  his  authority  or  privity  ;  and 
erodings^™  if  such  solicitor  shall  declare  that  the  writ  was  not  issued  by 
thereon  stayed,  him  or  with  his  authority  or  privity,  all  proceedings  upon 
the  same  shall  be  stayed,  and  no  further  proceedings  shall  be 
taken  thereupon  without  leave  of  the  Court  or  a  Judge. 

When  writ  by  2.  When  a  writ  is  sued  out  by  partners  in  the  name  of 

partners  in  their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand 

plaintiffs  or  '  in  Writing  by  or  on  behalf  of  any  defendant,  declare  forth- 

soiicitors  to  ^j^j^  ^j^^  names  and  places  of  residence  of  all  the  persons  con- 

declare  on  de' 

mand  names  stituting  the  firm.  And  if  the  plaintiffs  or  their  solicitor 
^^*^^^^^|^^  shall  fail  to  comply  with  such  demand,  all  proceedings  in 
firm.  On  the  action  may,  upon  an  application  for  that  purpose,  be 
^**^'^Tta*^ed  stayed  upon  such  terms  as  the  Court  or  a  Judge  may  direct. 
When  deckred  -^^^^  when  the  names  of  the  partners  are  so  declared,  the 
action  to  be  as  action  shall  proceed  in  the  same  manner  and  the  same  con- 
Mined  ki^writ.  sequences  in  all  respects  shall  follow  as  if  they  had  been 
named  as  the  plaintiffs  in  the  writ.  But  all  proceedings 
shall,  nevertheless,  continue  in  the  name  of  the  firm. 

See  also  Order .     This  rule  seems  to  be  in  some  respects  ancillary  to  Order  16, 

16,  Rule  10.     'Rule  10,  and  in  some  respects  it  will  probably  raise  a  difficulty,  as 

it  seems  to  give  a  different  form  of  remedy  from  that  given  in 

Order  16,  Rule  10,  in  nearly  a  similar  case,  and  it  will  probably  be 

doubtful  which  rule  one  ought  to  follow.     It  will  probably  be  held 

that  in  such  case  a  party  may  elect  which  remedy  he  will  adopt. 

Courses  It  does  not  seem  to  be  laid  down  whether  the  application  to  the 

optional  Court  or  a  Judge  to  stay  the  action,  on  the  default  of  the  plaintiffs 

or  their  solicitor  in  furnishing  their  names  and  addresses,  is  to  be 
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made  ex  parte  or  on  notice,  but  no  mention  being  made  of  notice,      Rules  of 
it  is  submitted  that  the  application  may  be  ex  parte,  more  espe-  .      ^^^^' 


cially  as  no  injustice  would  be  effected  by  such  a  course,  the    Ord.  7. 
default  being  on  the  part  of  the  plaintiffs.  Proliably  ex 

parte. 


ORDER  VIII.  Ord.  8. 

Renewal  of  Writ. 

1.  No  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date  ;  but  if  any  defendant  therein 
named  shall  not  have  been  served  therewith,  the  plaintiff 
may,  before  the  expiration  of  the  twelve  months,  apply  to  a 
Judge,  or  the  District  Registrar,  for  leave  to  renew  the  writ ;  Writ  may  be 
and  the  Judge  or  Registrar,  if  satisfied  that  reasonable  efforts  J^^7  when. 
have  been  made  to  serve  such  defendant,  or  for  other  good 
reason,  may  order  that  the  original  or  concurrent  writ  of 
summons  be  renewed  for  six  months  from  the  date  of  such 
renewal,  and  so  from  time  to  time  during  the  cuiTency  of  the 
renewed  writ.  And  the  writ  shall  in  such  case  be  renewed  How. 
by  being  marked  with  a  seal  bearing  the  date  of  the  day, 
month,  and  year  of  such  renewal ;  such  seal  to  be  provided 
and  kept  for  that  purpose  at  the  proper  office,  and  to  be  im- 
pressed upon  the  writ  by  the  proper  officer,  upon  delivery  to 
him  by  the  plaintiff  or  his  solicitor  of  a  memorandum  in 
Form  No.  5  in  Appendix  (A),  Part  I ;  and  a  writ  of  summons  so  Form. 
I'enewed  shall  remain  in  force  and  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  and  for  all  other  purposes 
from  the  date  of  the  issuing  of  the  original  writ  of  summons. 

This  rule  is,  almost  verbatim,  sect.  11  of  the  Common  Law  Pro- 
cedure Act,  1852,  except  that  the  cmrency  of  a  writ  is  made 
twelve  months  instead  of  six,  and  words  are  introduced  by  which 
leave  must  now  be  obtained  to  renew  the  writ  on  the  grounds 
mentioned,  which  hitherto  was  imnecessary.    A  memorandum  in 
Form  No.  5,  in  Appendix  A,  Part  i.,  is  substituted  for  the  precipe 
formerly  required  for  an  alias  writ.    Though  the  original  writ  of  Though  writ 
summons  is  only  effective  as  compulsory  process  during  its  legal  ^«?**^«  ^^y 
currency,  it  was  held  that  the  defendant  might  if  he  pleased  accept  eairency, 
service,  and  enter  an  appearance  voluntarily,  or  give  a  cognovit  defendant 
after  that  period,  and  such  appearance  and  cognovit  were  held  S^I^^t  wX 
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Rules  ov     good  (a) ;  and  if  the  writ  be  served  he  should  not  treat  it  as  a 
CouBT.       nullity,  but  apply  to  the  Court  to  set  the  service  aside  (6). 


Ord.  8,  I*  would  be  irregular  to  renew  a  writ  which  had  been  duly  served, 

and  if  served  ^^^  where  it  had  been  served  on  the  wrong  person  it  was  well  renewed 

should  apply  to  afterwards,  though  a  declaration  had  been  filed  theretofore  (c). 

set  aside  writ.  r^^^  ^^^^  within  which  a  renewed  writ  was  reckoned,  and  it  is 

^*^  w^ed^'f  presumed  will  still  be  reckoned,  is,  inclusive  of  the  day  of  the 

served  on  previous  renewal,  so  that  a  writ  renewed  on  the  1st  of  January, 

wrong  person,  must  be  again  renewed  on  or  before  the  30th  of  June  (d),  and  if 

Time  within  the  last  day  be  a  Sunday  or  holiday,  it  cannot  be  renewed  the 

writ're^OTied  ^®^*  ^^^  *^®  ^®^  ^®  ^P®^  (^)'  ^^^  *"^  *^®  Court  jurisdiction  to 
order  it  to  be  sealed,  nunc  pro  tunc,  unless  the  omission  to  seal  it 
arose  from  the  fault  of  its  own  officer  (/ ). 

Evidence  of  2.  The  production  of  a  writ  of  summons  purporting  to 

renew  ,  &c.  |^^  marked  with  the  seal  of  the  Court,  showing  the  same  to 
have  been  renewed  in  manner  aforesaid,  shall  be  sufficient 
evidence  of  its  having  been  so  renewed,  and  of  the  commence- 
ment of  the  action  as  of  the  first  date  of  such  renewed  writ 
for  all  purposes. 

This  rule   is  verbatim   Sect.   13  of  Common   Law  Procedure 
Act,  1852. 

Ord.  9.  ORDER  IX. 

Service  of  Writ  of  Summons. 

1.  Mode  of  Sei^ice. 

Service  not  1.  No  Service  of  writ  shall  be  required  when  the  defendant, 

defcnSt^^*^^y  ^^^  solicitor,  agrees  to  accept  service,  and  enters  an 
agrees.  appearance. 

Service  to  be  2.  When  service  is  required  the  writ  shall,  wherever  it  is 
wiSi^^ve  practicable,  be  served  in  the  manner  in  which  personal 
otherwise.  service  is  now  made,  but  if  it  be  made  to  appear  to  the  Court 
or  to  a  Judge  that  the  plaintiff  is  from  any  cause  imable  to 
effect  prompt  personal  service,  the  Court  or  Judge  may  make 
such  order  for  substituted  or  other  service,  or  for  the  substi- 
tution of  notice  for  service,  as  may  seem  just. 

(a)  Coatu  T.  Sandy,  2  Man.  &  Or.  813  ;  Rkhardtcm  v.  IkUy,  4  M.  &  W.  384. 
(6)  ffemp  V.  Warren,  2  Dowl.  N.  S.  758. 
(c)  Clarhe  v.  Johndon,  3  D.  &  R.  254 ;  2  B.  &  C.  95. 
{d)  Awm.  I  H.  &  C.  664 ;  32  L.  J.  £z.  88 

(c)  Ibid,  Evant  v.  Jones,  2  B.  &  S.  45 ;  31  L.  J.  Q.  B.  5 ;  ilmm.,  31  L.  J. 
Q.  B.  61 ;  see  also  Campbell  v.  Smart,  5  C.  B.  196. 
(J)  Naur  V.  Wade,  1  B.  &  S.  728. 
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On  service  generally,  it  may  be  well  here  to  give  the  following     Rulm  of 
remarks : —  Court. 


Personal  service  is  made  by  serving  defendant  with  a  copy  of    Ord.  9. 
the  writy  and  showing  him  the  original  if  he  desires  it  (a).  Putting  personal 
a  copy  through  a  crevice  of  the  door  of  the  room  in  which  the  serrice. 
defendant  is  sitting,  and  telling  him  that  it  is  a  copy,  has  been 
held  insufficient  (6),  as  hajs  sending  a  copy  by  post,  in  a  letter 
which  the  defendant  refused  to  take  (c).    If  the  defendant  refuse 
to  take  the  copy,  it  is  in  general  sufficient  to  inform  him  of  its  Instances, 
nature,  and  leave  it  for  him,  in  his  presence,  where  he  may  have 
it  (d) ;  but  this  must  be  under  circumstances  to  bring  it  within 
the  rule  before  stated  :  thus,  where  the  defendant  was  at  an  upper 
window  of  a  house,  and  the  process  server  who  was  outside  called 
out  to  him,  telling  him  he  had  a  writ  against  him,  and  held  up  a 
copy  for  him  to  see,  and  then  threw  it  down  in  the  presence  of 
defendant's  wife,  this  was  held  not  sufficient  (e).     So  where  the 
person  desiring  to  serve  the  writ  put  a  copy  into  a  basket  which 
had  been  put  over  the  garden  wall  by  a  servant  of  the  defendant 
whom  he  immediately  after  heard  saying  to  the  servant,  "  Take 
it  back,  I  won't  have  it,"  and  the  servant  afterwards  told  the 
person  that  she  had  given  the  copy  to  the  defendant,  this  was 
held  not  good  personal  service  (/).     Personal  sen^ice  must  of  Must  be  on 
course  be  made  on  the  defendant  himself,  not  on  an  agent  or  near  defendant  in 
relative  (^).     It  is  presumed  that  where  personal  service  ought  to  P®"°°' 
have  been  made,  the  law  will  be  unchanged,  in  cases  where  it  has 
not  actually  been  made,  but  where  matters  are  proceeded  with  as  Want  of  service 
if  it  had  been  duly  made ;  that  is  to  say  they  are  irregular,  but  irregularity 
not  necessarily  null  (A),  and   the  defendant  cannot  set  them  °  ^' 
aside  unless  he  apply  without  delay  on  discovering  them  (t). 
Whera  the  evidence  as  to  the  fact  of  personal  service  is  conflicting,  where  evidence 
the  Court  will  in  general  credit  the  affidavit  of  the  person  who  ^  to  fact 
has  effected  the  service,  so  far  as  to  refuse  to  set  aside  the  pro-  ^'^^^^^"fr 
ceedings  on  the  mere  affidavit  of  the  defendant,  that  he  has  not 
been  served  {k) :  he  must  further  show  particularly  that  he  has 
had  no  notice  of  the  proceedings  (Q. 


(a)  Per  Alderson,  B.,  in  Ooff(/8  v.  JffurUingtower,  12  M.  &  W.  503. 
{b)  ChrittmoB  v.  Eiche,  6  D.  Jb  L.  156. 

\e)  Bedpaih  v.    WiUianUy  8  Ring,  448 ;  11  Moo.  383 ;  contra,  Aldred  v. 
Ifieks,  6  Tann.  186. 

(d)  Per  Patteson,  J.,  in  Thompmm  v.  Phtney,  1  D.  P.  C.  440. 

(e)  HeaiK  v.  WhiU,  2  D.  ft  L.  40. 

(/)  Ooggi  v.  ffumwffiawer,  12  IC.  &  W.  508. 

Q)  Frith  T.  Zkmegal,  2  D.  P.  C.  527  ;  Daviti  v.  Morgan,  2  C.  ft  J.  237. 
{h)  ffolnui  T.  JtuiieU,  9  D.  P.  C.  487. 
(t)  WiUis  T.  AU,  I  Dowl.  N.  S.  808. 
ii^  Jakmrnm  t.  SnuOtwood,  2  D.  P.  C.  588. 

(/)  Marri8  v.  Cofet,  2  D.  P.  C.  79 ;  OUe»  v.  Hemvuing,  6  D.  P.  C.  325 ; 
Bmerton  v.  Brown,  7  Man.  ft  Qr.  476. 
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Rules  o»         The  copy  of  the  writ  must  be  left  with  the  defendant  (a)  :  even 
Court.        j£  ^^  refuse  to  take  it,  the  person  serving  it  should  not  take  it 


Ord.  9,  awfty>  or  he  renders  the  service  bad  (6).  The  original  writ  need 
Copy  most  be  ^^t  be  shown  unless  the  defendant,  within  a  reasonable  time  ask 
left.  to  see  it  (c) ;  but  if  within  a  reasonable  time  he  do  ask,  and 

As  to  showing   inspection  be  refused,  the  service  will  be  bad  {d). 
original.  Esich  defendant  must  be  served  as  if  he  alone  were  sued  (e). 

Each  defendant  except  in  the  case  of  husband  and  wife,  when  service  on  the 

must  be  served.  ,      ,       ••  .         «%  .     ^  /^. 

husband  is  sufficient  (/}. 
Where  some  Where  one  or  more  defendants  cannot  be  served,  the  rule  gives 

not^U  M^X  a  lai^e  discretion  to  the  Court,  but  formerly  without  this,  and  it 
would  seem  still  instead  of  this  course,  the  plaintiff  may,  if  he 
Former  course,  please,  take  the  course  which  was  open  to  him  formerly,  he  might 
proceed  to  declare,  now  to  file,  his  statements  (see  Order  1,  Rule  2), 
against  those  who  had  been  served,  subject,  however,  to  such 
objections  as  they  might  be  entitled  to  raise  by  reason  of  the 
other  defendants  not  being  before  the  Court  (g).  But  as  one  of 
several  defendants  could  not  sign  judgment  of  non  pros,  because 
the  plaintiff  by  that  is  put  out  of  Court  altogether  (Ji),  so  long  as 
the  action  remains  joint,  no  non  pros,  could  be  signed ;  there  is 
therefore  no  object  in  going  on  against  them,  or  obtaining  time  till 
the  others  have  been  served,  except  for  the  purpose  of  keeping^ 
the  cause  in  Court  more  than  a  twelvemonth.  The  action,  how- 
ever, ceased  to  be  joint  when  the  plaintiff  had  declared,  or  obtained 
time  to  declare,  now  it  is  presumed  when  he  has  filed,  or  obtained 
time  to  file,  his  statements  against  the  parties  served,  and  thus 
treated  them  as  sole  defendants  (t). 
Service  on  Where  the  defendant  is  a  corporation,  if  a  corporation  sole, 

corporation.  personal  service  was  needful ;  but  where  a  corporation  aggregate 
including  companies  under  the  Joint  Stock  Companies  Act  {k),  the 
service  was  made  on  the  mayor  or  other  chief  officer  or  on  the  town 
clerk  (Z),  treasurer  or  secretary :  if  against  the  inhabitants  of  a 
hundred  or  other  like  district,  it  may  be  served  on  the  high 

(a)  Worley  v.  Glwer,  2  Str.  877.  ' 

{h)  Pigeon  y.  Bructf  8  Taunt.  410. 

(c)  Petit  T.  Ambrose,  6  M.  &  S.  274  ;  WetUey  v.  Jones^  5  Moo.  162. 

(rf)  lb,  Thomoi  t.  Pearce,  2  B.  &  C.  761. 

(e)  Pr.  Reg.  351. 

(/)  lb.  Buncomb  v.  Love,  Barnes,  406 ;  Collins  r.  ShapUind^  ib.  412. 

{g)  Davies  y.  Morgan,  2  C.  &  J.  237. 

(h)  Powdl  V.  WhiU,  Doug.  169  ;  Boe  v.  Coch,  2  T.  R.  267. 

(»)  JBvOer  y.  Upion,  2  T.  R.  258,  n. 

\h)  Service  by  post  would  not  be  good,  as  the  sect.  62  of  25  k  26  Vict  c.  89, 
the  Companies  Act,  1862,  does  not  apply  to  Writs :  see  Towne  v.  The  London  and 
Limerick  Steamship  Co.,  5  C.  B.,  N.  S.,  730. 

(Q  Such  a  clerk  must  be  a  principal  officer,  not  a  mere  clerk  in  the  secretary's 
office,  Walton  y.  Universal  Salvage  Co.,  16  M.  &  W.  438.  Semble  Writ,  addrcBsed 
ComminionerB  for  executing  the  office  of  Lord  High  Admiral,  must  be  served  on 
each  :  WiUiamST.  The  Lords  Commissioners  of  the  Admiralty,  11  C.  B.  420. 
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constable  or  on  any  one  of  them ;  and  if  against  the  inhabitants  of     Bulks  or 
any  city  or  town  or  a  franchise,  liberty,  city,  town  or  place  not  being       ^u*'^- 


part  of  a  hundred  or  other  like  district,  on  some  peace  officer    Ord.  9. 
thereof  (a).  Against  any  printer,  publisher,  or  proprietor  of  a  news-  Publisher  of 
paper,  service  at  the  house  or  place  mentioned  in  the  declaration  newspaper, 
required  by  statute  6  &  7  W.  4,  a  76,  s.  6,  as  the  house  or  place  at 
which  such  paper  is  printed  or  published  or  intended  so  to  be, 
shall  be  taken  to  be  good  and   sufficient  service  against  every 
person  named  in  such  declaration  as  the  printer,  publisher,  or 
proprietor  of  the  newspaper  mentioned  in  such  declaration  (6) ;  and 
in  an  action  against  a  trading  or  other  company  or  body  within  the  Trading  Com- 
meanmg  of  7  W.  4  <fc  1  Vict.  c.  73,  service  on  the  clerk  of  the  1^  ^^^ 
company  or  body,  or  leaving  the  writ  at  the  head  office  for  the  i  vi'ct  c.  73. 
time  being  of  the  company  or  body,  or  in  case  such  clerk  of  the 
said  office  shall  not  be  found  or  known,  then  service  thereof  on  any 
agent  or  officer  employed  by  the  said  company  or  body,  or  by 
leaving  the  same  at  the  usual  places  of  abode  of  such  agent  or 
officer,  shall  be  deemed  good  service  on  such  company  or  body  (c). 

In  an  action  against  any  company  into  whose  special  act  the  Company  under 
provisions  of  the  Companies'  Clauses  Consolidation  Act  are  incorpor-  Companies 
ated,  the  writ  may  be  served  either  by  being  left  at,  or  transmitted      °*^    ^ 
through  the  post  directed  to,  the  principal  office  of  the  company,  or 
one  of  them  where  there  are  more  than  one,  or  by  being  given 
personally  to  the  secretary,  or  in  case  there  be  no  secretaiy,  then 
by  being  given  to  any  one  director  (d).    The  principal  office  of  a 
railway  company  is,  for  this  purpose,  where  the  general  government 
is  carried  on  :  service  at  any  other  station,  no  matter  how  important, 
is  insufficient  («).     If  the  line  be  partly  in  England,  service  on  a 
director  in  England  will  be  good,  though  the  principal  office  of  the 
company  be  in  Scotland  (/).     If  a  wrong  person  be  served,  notice  Service  on 
should  be  given  to  him  not  to  appear,  and  if  after  such  notice,  or  ^^^S  person, 
with  full  knowledge  of  the  mistake,  he  appears  and  takes  proceed- 
ings to  non  proa  the  plaintiff,  they  will  be  set  aside  with  costs 
(<7),  and  in  some  cases  to  be  paid  by  the  attorney  (A).     On  the 
other  hand,  if  he  has  informed  the  party  serving  of  the  mistake, 
no  further  proceedings  should  be  taken  against  him ;  in  such  a  case 
at  any  rate  if  his  name  is  different  from  that  in  the  writ,  all  such 
proceedings  will  be  void  and  no  protection  even  to  the  sheriff  (t). 


(a)  15  k  16  Vict  c.  76,  s.  16  ;  same  as  2  Wil.  IV.  c.  39,  s.  13. 

(6)  Section  9. 

<e)  Section  26. 

(<0  8  &  9  Vict.  c.  16,  8.  135. 

{e)  Oarton  r.  Ot.  Western  Ry,  Co.,  R  R  &  E.  837. 

(/)  WUaon  y.  CaUd^mian  Ry,  Co,,  5  Ex.  822. 

(^)  Walker  v.  Medland,  1  D.  &  L.  169  ;  Richards  ▼.  ITanUy,  10  Jur.  1057* 

{h)  Belcher  t.  Ooodered,  4  C.  B.  472. 

(»)  Kelly  T.  Lawrence,  3  H.  &  C.  1  ;  33  L.  J.  Ex,  197. 
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Bulbs  of         Service  may  be  made  at  any  hour  of  the  day  or  night  (a),  and  on 
^'*'       any  day  not  being  a  Sunday  (&),  or  dies  non  and  not  being  more 


Ord.  9.    than  six  calendar  months  (now  12,  see  Order  8,  Ride  1)  from  the 
When  serrioe    date  of  the  writ,  or  six  from  the  date  of  the  last  renewal^  including 
may  be  made,    the  day  of  such  date  (c).     See  ante,  Order  8,  Rule  1. 
Where.  The  writ  of  summons  in  an  action  may  be  served  in  any 

county  (d)  :  service  on  a  party  while  attending  in  Court  in  his  own 
cause  will  not  be  set  aside  (e). 
By  whom.  It  may  be  sei-ved  by  any  one  who  can  read,  so  as  to  be  able  to 

swear  to  the  correctness  of  the  copy ;  but  service  by  one  unable  to 
read  is  improper  (/) :  inability  to  write  is  no  objection  (^). 
Obstruction  of       If  .one  wilfully  obstruct  the  execution  of  the  process  of  the 
service.  Courts  by  force  or  fraud  (A),  or  if  the  defendant  upon  the  service 

thereof  speak  contemptuous  words  of  the  Court,  or  of  the  process^ 
he  is  liable  to  punishment  by  attachment.     If  the  words  be  of  the 
Court  the  rule  it  seems  is  absolute  in  the  first  instance  (») ;  but  if 
of  the  process,  a  rule  nisi  only  will  be  granted  {k).  Tearing  in  pieces 
the  copy,  however,  and  throwing  the  fragments  at  the  person 
serving  it,  does  not  amoimt  to  a  contempt  of  court  (I),    Where 
the  defendant,  on  being  served,  collared  the  person  serving  him 
and  shook  him  violently  and  ordered  him  to  quit  his  presence,  the 
Court  of  Common  Pleas  refused  a  rule  for  an  attachment  (m). 
And  where  a  defendant,  being  shown  the  original  writ,  snatched  it 
out  of  the  hands  of  the  person  serving  with  great  roughness  and 
violence  and  put  it  in  his  pocket,  but  did  not  express  any  con- 
tempt, and  afterwards  gave  back  the  writ,  a  rule  which  had  been 
obtained  for  an  attachment  was  discharged  with  costs  (n). 
Where  personal      Where  personal  service  was  impracticable,  formerly  the  rule 
tSbte  ^15^*^  ^^  ^^®^  in  15  &  16  Vic.  c.  76,  s.  17,  which  provided  that  "the 
16  Vicl.  c.  76.  wrvice  of  the  writ  of  summons,  wherever  it  may  be  practicable, 
a.  17.  shall  as  heretofore  be  personal ;  but  it  shall  be  lawful  for  the 

plaintiff  to  apply  from  time  to  time  on  affidavit  to  the  Court  out 

(a)  Upton  T.  Mackenne,  1  D.  ft  B.  172  ;  Priddee  r.  Cooper,  1  Bing,  66. 

{b)  29  Car.  2,  c.  7,  s.  6.  :  aerrice  on  Sunday  is  absolutely  void  and  cannot  be 
waived  ;  Taylor  y.  Philips,  S  East.  155. 

(e)  Anon.  1  H.  &  0.  664 ;  82  L.  J.  Ex.  88. 

{d)  15  ft  16  Vict.  c.  76,  s.  14,  before  the  0.  L.  P.  Act,  1852,  it  could  only  be 
serred  in  the  county  mentioned  in  the  writ^  or  within  200  yards  of  the  boundary 
thereof. 

(e)  Poole  V.  Oould,  1  H.  ft  N.  99. 

(/)  J>dafidd  T.  Jontt,  Cooke  C.  P.,  8rd  ed.,  53. 

{ff)  Baker  t.  CogJdan,  7  C.  B.  131. 

(h)  SmUh  y.  Bond,  2  D.  ft  L.  460  ;  13  M.  ft  W.  594. 

(0  Phillipt  y.  ffe^es,  Cooke  C. P.,  8rd  ed.,  200.  It  is  presumed  that  B.  Q,  H. 
1858,  Bule  168,  which  allows  rules  absolute  in  the  first  instance  only  in  certaiD 

ses,  does  not  Apply. 

{k)  Rex  y.  Janet,  1  Str.  185  ;  Awm.  1  Salk.  84  ;  2  Hawk.  e.  22,  s.  36. 

{I)  Myert  y.  WHU,  4  Moo.  147. 

<m)  Adame  y.  Hvghee,  1  B.  ft  B.  24. 

(n)  Weekee  y.  Whitdey,  3  D.  P.  C.  586. 
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of  which  the  writ  of  BummonB  issued,  or  to  a  Judge  ;  and  in  case      Ritles  of 

it  shall  appear  to  such  Court  or  Judge  that  reasonable  efforts  have         ^^^''' 

been  made  to  effect  personal  service,  and  either  that  the  writ  has  Ord.  8. 
come  to  the  knowledge  of  the  defendant  or  that  he  wilfully  evades 
service  of  the  same  and  has  not  appeared  thereto,  it  shall  be 
lawful  for  such  Court  or  Judge  to  order  that  the  plaintiff  be  at 
liberty  to  proceed  as  if  personal  service  had  been  effected,  subject 
to  such  conditions  as  to  the  Court  or  Judge  may  seem  fit." 
Under  this  section  it  was  held  that  the  Court  would  not  interfere 
with  the  discretion  of  a  Judge  in  chambers  who  refused  leave  (a). 

It  will  be  seen  that  much  larger  discretion  is  now  left  to  the  Larger  dU- 
Court,  which  under  the  former  rule  required  evidence  not  only  cre^io» »» 
that  reasonable  efforts  to  serve  had  actually  been  made,  but  also 
that  the  writ  had  come  to  the  knowledge  of  the  defendant,  or  that 
he  was  wilfully  evading  service  of  it  and  had  not  appeared  to  it, 
all  which  matters  formerly  required  to  be  strictly  proved. 

The  new  rule,  however,  which  allows  a  large  discretion  to  the  DiBtinction  be- 
Judge  or  the  Court,  as  to  what  may  justify  the  waiver  of  personal  tj|^«»»  ^^^^  ^^^^ 
service,  makes  no  such  provision  as  the  old  rule  did  for  proceeding 
in  the  absence  of  service  as  though  such  service  had  been  effected, 
but  allows  only  an  order  for  substituted  or  other  service,  or  for 
the  substitution  of  notice  for  service  as  may  seem  fit. 

In  Chancery  the  practice  used  to  be  different  under  the  Con-  In  Chancery, 
solidated  Orders  of  18G0.     The  service  necessary  was  not  of  a 
writ,  since  the  subpona  and  summons  were  abolished  by  15  <&  16 
Vict  c.  86,  sects.  2,  3,  but  of  a  copy  of  the  bill.    Order  10,  Rule  1, 
provided  that  "  Service  of  every  copy  of  a  bill  shall  be  effected  by  Serrice  of  copy 
serving  such  copy  personally^  or  by  leaving  the  same  with  a  servant  o^  ^^ 
of  the  defendant)  or  some  member  of  his  family,  at  his  dwelling 
house  or  usual  place  of  abode,  unless  the  Court  directs  some 
other  mode  of  service." 

Formerly  where  the  subpoena  used  to  be  served,  the  writ  being 
enclosed  in  a  letter  which  the  defendant  admitted  he  had  received, 
was  held  an  insufficient  service  (b) ;  but  service  of  a  copy  of  the 
bill  was  held  sufficient,  the  defendant  having  admitted  the  receipt 
of  it  by  post  (c) ;  so  service  on  a  company  by  post  is  good  service  {d) 
by  statutes.  The  particular  decisions  on  these  rules  will  not  now, 
however,  it  is  supposed,  be  of  much  service,  since  the  service  of 
the  writ  is  now  again  required,  and  the  rule  in  all  the  divisions  of 
the  Court  will,  it  is  supposed,  be  the  same.  For  further  informa- 
tion as  to  service  under  this  Act,  see  following  rules  to  Order  9, 
Rule  13,  inclusive. 


(a)  Tondinmn  r.  OoaUif,  L.  R.  1  C.  P.  230. 

(b)  GathereoU  v.  WilktMon,  1  D.  G.  &  Sm.  681. 
(e)  Burton  v.  Shaw,  10  L.  T.  292. 

(d)  8  Vict  c.  20,  s.  138;  25  &  26  Vict.  c.  89,  as.  62  &  63  ;  6  Vict.  e.  18,  a.  134. 
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^«;'J-"  <>»  2.  On  paHicuIar  Defemhints. 

-      3.  Wlien  husband  and  wife  are  both  defendants  to  the 

.  action,  service  on  the  husband  shall  be  deemed  good  service 

aiidwif"  are"   o^  ^^  ^^^,  but  the  Court  or  a  Judge  may  order  that  the 

UAh  dcftn-      ^fg  shall  be  served  with  or  without  service  on  the  husband. 


(Liiit 


*^ 


Vi\i*iT^,  infant  4.  When  an  infant  is  a  defendant  to  the  action,  service  on 
defcii'iint  j^jg  ^j.  Yier  father  or  guardian,  or  if  none,  then  upon  the 
person  with  whom  the  infant  resides  or  under  whose  care  he 
or  she  is,  shall,  unless  the  Court  or  Judge  otherwise  orders, 
be  deemed  good  service  on  the  infant ;  provided  that  the 
Court  or  Judge  may  order  that  service  made  or  to  be  made 
on  the  infistnt  shall  be  deemed  good  service. 

Where  lunatic       5.  When  a  lunatic  or  person  of  unsound  mind,  not  so  found 

or  \^:r^,u  of     ^    inquisitiou,  is  a  defendant  to  the  action,  service  on  the 

'kfcodaut.       committee  of  the  lunatic,  or  on  the  person  with  whom  the 

person  of  unsound  mind  resides  or  under  whose  care  he  or 

she  is,  shall,  unless  the  Court  or  Judge  otherwise  oixiers,  be 

deemed  good  service  on  such  defendant. 

3.  On  PaHners  ami  otiter  Bodies. 

Where  i^rineni      6.  Where  partners  are  sued  in  the  name  of  their  firm,  the 

of  fira  '*^  "**  ^*'  ®^^  ^  served,  either  upon  any  one  or  more  of  the 
partners,  or  at  the  principal  place  within  the  jurisdiction  of 
the  business  of  the  partnership,  upon  any  person  having  at 
the  time  of  service  the  control  or  management  of  the 
partnership  business  there  *  and,  subject  to  the  rules  herein- 
after contained,  such  service  shall  be  deemed  good  service 
upon  the  firm. 

fitotutory  pro-      7.  Whenever,  by  any  statute,  provision  is  made  for  service 
viwoDM  for       ^f  ^^y  ^j.j^  ^f  sunmions,  bill,  petition,  or  other  process  upon 

of  comjianicfi,    any  corpoi-atiou,  or  upon  any  hundred,  or  the  inhabitants  of 
&c.,  retained,   ^j^y  pj^ce,  or  any  society  or  fellowship,  or  any  body  or  number 
of  persons,  whether  coi-porate  or  otherwise,  every  writ  of 
summons  may  be  served  in  the  manner  so  provided. 

4.  In  particular  Actions. 
a — :«^  ^\^^i^       8,  Service  of  a  writ  of  summons  in  an  action  to  recover 
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land  may,  in  case  of  vacant  possession,  when  it  cannot  other-     Btties  of 
wise  be  effected,  be  made  by  posting  a  copy  of  the  writ  upon 


the  door  of  the  dwelling-house  or  other  conspicuous  part  of   Ord.  9. 
the  property.  ^^''''  ^  ^1 

r     r      J  cover  Yacant 

land. 

9.  In  Admiralty  actions  in  rem,  the  writ  shall  be  served  by  Service  in 
the  Marshal  or  his  substitutes,  whether  the  property  to  be  Admiralty 

AiCuODB  in  rem 

arrested  be  situate  within  the  Port  of  London  or  elsewhere  by  Marshal  or' 
within  the  jurisdiction  of  the  Court,  and  the  solicitor  issuing  ^^  substitutes, 
the  writ  shall,  within  six  days  from  the  service  thereof,  file 
the  same  in  the  registry  from  which  the  writ  issued. 

10.  In  Admiralty  actions  in  rem,  service  of  a  writ  of  Mode  of  effect- 
summons  against  ship,  freight,  or  cargo  on  board  is  to  be  **}«  ^"^^  ^'" 
effected  by  the  Marshal  or  his  officer  nailing  or  affixing  the  ship,  freight, 
original  writ  for  a  short  time  on  the  main  mast*  or  on  the  ^*J^^  ^^ 
single  mast  of  the  vessel,  and,  on  taking  off  the  process, 

leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place. 

11.  If  the  cargo  has  been  landed  or  transshipped,  service  where  cargo  is 
of  the  writ  of  summons  to  arrest  the  cargo  and  freight  shall  ^^e^of^st- 
be  effected  by  placing  the  writ  for  a  short  time  on  the  cai^go,  ing  it  and 
and  on  taking  off  the  process  by  leaving  a  true  copy  upon  it.  ^^s^^- 

These  rules  are  rather  vague  in  requiring  the  original  writ  to  be 
nailed  or  affixed  to  the  mast,  or  placed  on  the  cargo /or  a  short 
timf.  What  is  a  short  time,  and  why  should  it  be  thus  nailed, 
affixed,  or  placed  at  all  ?  We  should  have  thought  that  the  prin- 
ciple of  Rule  6  had  much  better  have  been  followed  in  such  oases, 
i.  e,,  where  the  matter  on  which  the  service  was  actually  to  be 
effected  was  inanimate,  the  fixing  a  copy  alone  should  be  sufficient. 
If  anything  further  were  required,  the  showing  the  original  to  any- 
one requiring  to  see  it  during  a  reasonable  time  might  be  expe- 
dient ;  but  we  can  see  little  reason  in  the  form  required  by  these 
rules. 

12.  If  the  cargo  be  in  the  custody  of  a  person  who  will  not  Where  cargo  is 
permit  access  to  it,  service  of  the  writ  maybe  made  upon  the  "^^^^**/ 

custodian.  losing  access. 

Oeiurally, 

13.  The  person  serving  a  writ  of  summons  shall,  within 
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» 

EvLBs  OF  three  days  at  most  after  such  service,  indorse  on  the  writ  the 
—  day  of  the  month  and  week  of  the  service  thereof^  otherwise 

Ord.  9.  the  plaintiff  shall  not  be  at  liberty,  in  case  of  non-appeaiunce^ 
Pcrwmscrriiig  ^  proceed  by  default ;  and  every  affidavit  of  service  of  such 
writ  day  of      Writ  shall  mention  the  day  on  which  such  indorsement  was. 

month  and         m^de. 
week  on  wnich 
it  was  serfed. 

This  rule  is  almost  verbatim  sect.  15  of  the  Common  Law  Pro- 
cedure Act,  1852,  and  precisely  to  the  same  effect. 
OIdpTacti(^  Under  the  practice  before  1852,  which  resembled  it  somewhat, 
^^  "'  where  the  person  who  made  the  service  died  within  the  three  days, 
a  Judge  in  chambers,  upou  an  affidavit  of  the  plaintiff's  attorney 
of  the  facts  and  his  belief  of  the  service,  ordered  an  appearance  to 
be  entered;  sec  stat,  without  such  indorsement  (a).  And  where 
the  prescribed  time  had  been  allowed  to  elapse  owing  to  the  fiJse- 
hood  of  the  defendant  in  denying  that  he  was  the  party  named  in 
the  writ,  an  ^appearance  sec  stat,  was  allowed  to  be  entered  with- 
out it  (6).  But  under  that  practice  the  time  within  which  the 
indorsement  should  be  made  was  not  fixed  by  statutoiy  authority, 
though  the  making  of  the  indorsement  was  required  by  statute. 
Where  the  defendant  snatched  the  writ  out  of  the  hand  of  the 
party  serving  it,  a  rule  was  granted  that  he  should  deliver  it  up, 
that  the  time  for  appearing  should  be  computed  firom  the  time 
when  he  got  possession  of  it,  and  that  in  default  of  his  delivering 
it  up  the  plaintiff  should  be  at  Uberty  to  enter  an  appearance 
without  any  indorsement,  and  that  the  defendant  should  pay  the 
costs  (c).  The  indorsement  was  sufficient  where  it  was  either 
printed  or  written  by  a  stranger  if  signed  or  attested  by  the  mark 
of  the  process  server  ((/). 


Ord.  10.  ORDER  X. 

Substituted  Service. 

'^^•^fcS'  ^^^  Every  application  to  the  Court  or  a  Judge,  under  Order 
serrtot,  Ac,  to  I^-j  I^^le  2,  for  an  order  for  substituted  or  other  service,  or 
b*  J^!?'^    ^^r  t^®  substitution  of  notice  for  service,  shall  be  supported 

by  an  affidavit  setting  forth  the  grounds  upon  which  the 

application  is  made. 


(a)  Luth*i  Pr.f  vol.  i.,  p.  874. 
(6i  Bumnci  y.  Gabriel,  4  D.  &  L.  107. 
e)  Brook  r.  Bdridge,  2  D.  P.  C.  647. 
;)  Baker  t.  Ooghlan,  7  0.  B.  131. 


i 
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ORDER  XL  _CouB^^_ 

Service  out  of  the  Jurisdiction.  Ord.  11. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons  Semce  out  of 
or  notice  of  a  writ  of  summons  may  be  allowed  by  the  Court  jarisdirtion, 

Tti  til  ^1  1.  when  alloved. 

or  a  Judge  whenever  the  whole  or  any  part  of  the  subject- 
matter  of  the  action  is  land  or  stock,  or  other  property 
situate  within  the  jurisdiction,  or  any  act,  deed,  will,  or 
thing  affecting  such  land,  stock,  or  property,  and  whenever 
the  contract  which  is  sought  to  be  enforced  or  rescinded, 
dissolved,  annulled,  or  otherwise  affected  in  any  such  action, 
or  for  the  breach  whereof  damages  or  other  relief  are  or  is 
demanded  in  such  action,  waa  made  or  entered  into  within 
the  jurisdiction,  and  whenever  there  has  been  a  breach 
.Jn  the  jurisdiction  of  any  contract  wherever  n»ade,  and 
whenever  any  act  or  thing  sought  to  be  restrained  or  re- 
moved, or  for  which  damages  are  sought  to  be  recovered, 
was  or  is  to  be  done  or  is  situate  withiu  the  jurisdiction. 

This  rule  will  be  one  to  which  constant  reference  will  be  made 
and  on  which  it  is  hopeless  to  write  an  exhaustive  note  until  it 
shall  have  been  for  a  long  time  the  subject  of  decision.     In  our 
comments  on  Order  2,  Rule  4,  the  questions  arising  on  service  out  of  See  note, 
the  jurisdiction  are  discussed  at  some  length,  and  indeed  this  rule  J"^®^  2,  Rule 
seems  to  be  intended  as  a  definition  of  the  cases  in  which  the  cause   * 
of  action  has  arisen  within  the  jurisdiction,  or  is  properly  cogniz- 
able against  a  defendant  within  the  jurisdiction.     In  this  sense  it 
seems  at  first  sight  very  fairly  comprehensive  of  the  cases  in  which 
defendants  abroad  should  be  adjudicated  against  at  home ;  but  it 
is  only  practice  which  can  test  its  sufficiency. 

2.  In  Probate  actions  service   of  a  writ  of  summons  or  in  Probate 
notice  of  a  writ  of  summons  may  by  leave  of  the  Court  or  ^^^  "J^ 
Judge  be  allowed  out  of  the  jurisdiction. 

In  most  probate  actions  no  doubt  this  rule  will  do  well ;  but  we  Role  seems  too 
should  be  slow  to  say  that  the  mere  fact  of  the  action  being  one  "^^^e* 
of  probate  should  be  in  itself  sufficient  to  aUow  service  abroad, 
unless  the  case  were  one  in  which  the  administration  of  the  de- 
ceased's estate  would  be  better  effected  in  this  country  than  abroad. 
It  is  true  that  the  leave  of  the  Court  or  a  Judge  is  by  the  rule 
required ;  but  no  direction  is  given  by  the  rule  as  to  the  terms  on 
which  that  leave  should  be  given,  and  there  can  be  no  reference 
allowed  to  the  first  rule  of  the  order,  for  the  second  would  be  un- 
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Rules  of     meaning  in  mentioning  probate  cases  which  without  that  mention 
^^^'''       would  be  included  in  the  first  rule,  if  it  were  not  by  their  mention 


Ord.  11.    ^^  ^^^  second  rule  intended  to  make  them  subject  to  some  rule 
other  than  the  first. 

Application  for      3.  Every  application  for  an  order  for  leave  to  serve  such 

thiw^to^beRup.  ^^^*^^  ^^  noticc  on  a  defendant  out  of  the  jurisdiction  shall  be 

i>orted  by  affi-  .supported  by  evidence,  by  affidavit,  or  otherwise,  showing  in 

*  *^^  what  place  or  country  such  defendant  is  or  probably  may  be 

found,  and  whether  such  defendant  is  a  British  subject  or 

not^  and  the  grounds  upon  which  the  application  is  made. 


Order  giving         4.  Any  Order  giving  leave  to  eflfect  such  service  or  give 

limit  t^e  for   ^uch  notice  shall  limit  a  time  after  such  service  or  notice 

appearance.      within  which  such  defendant  is  to  enter  an  appearance,  such 

time  to  depend  on  the  place  or  countiy  where  or  within 

which  the  writ  is  to  be  served  or  the  notice  given. 

Notice  in  lieu       5.  Notice  in  lieu  of  service  shall  be  given  in  the  manner 
in  which  writs  of  summons  are  served. 

As  to  the  method  of  service,  see  notes  on  Order  2,  Rule  4, 
pp.  130-135. 


Ord.  12. 


ORDER  XIL 
Appearance. 


Appearance  to       1.  Except  in  the  cases  otherwise  provided  for  by  these 
i>e  entered  in    Ruigg  a  defendant  shall  enter  his  appearance  in  London. 

London.  ** 


Defendant  to 
writ  from  dis- 
trict registry 
residing  in 
district  to  ap- 
jiear  in  district 
regiMtry. 

Semarks  on 
localizing  ten- 
dency of  Act. 


2.  If  any  defendant  to  a  writ  issued  in  a  district 
registry  resides  or  carries  on  business  within  the  district,  he 
shall  appear  in  the  district  registry. 

This  rule  seems  no  doubt  to  carry  out  the  inteution  of  the  Act, 
but  it  seems  to  us  by  no  means  clear  that  the  localising  of  legal 
proceedings  in  the  provinces,  to  which  this  shows  a  tendency,  will 
not  in  the  end  have  a  most  mischievous  effect  on  the  country 
generally  by  reducing  and  degrading  the  practice  of  the  law, 
bringing  matters  in  the  end  to  a  series  of  petty  local  judicatures, 
none  of  them  of  high  character,  and  so  destroying  the  great 
national  institutions  which  now  exist,  frittering  away  the  judicial 
power  of  the  country,  degrading  its  administration  of  the  law,  and, 
indeed,  ultimately,  by  that  means  the  law  itself.    This  rule  how- 
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ever  seems  the  oulj  one  in  which  appearance  in  the  district  is      Bulks  op 
impei-ative.     Rule  5  is  ancillary  to  it :  see  however  Order  35  as  to       ^o^R^. 


proceedings  in  district  re^tries.  Ord.  12. 

3.  If   any    defendant    neither    resides    nor    carries    on  Option  where 
business  in  the  district,  he  may  appear  either  in  the  district  neither  resides 
registry  or  in  London.  ^^r  carries  on 

business  in 
district. 

4.  If   a  sole  defendant    appears,  or  all  the  defendants  where  appear- 
appear  in  the  district  registry,  or  if  all  the  defendants  who  *°«  defendants 

^^  .      .  .  I  appear  m  dis- 

appear appear  in  the  district  registry  and  the  others  make  trict. 

default  in  appearance,  then,  subject  to  the  power  of  removal 

herein-after  provided,  the  action  shall  proceed  in  the  district 

registry. 

5.  If  the  defendant  appears,  or  any  of  the  defendants  If  any  defen- 
appear,  in  London,  the  action  shall  proceed  in  London ;  ^^  London*^ 
provided  that  if  the  Court  or  a  Judge  shall  be  satisfied  that 

the  defendant  appearing  in  London  is  a  merely  formal 
defendant,  or  h&s  no  substantial  cause  to  interfere  in  the 
conduct  of  the  action,  such  Court  or  Judge  may  order  that 
the  action  may  proceed  in  the  district  registry,  notwithstand- 
ing such  appearance  in  London. 

6.  A  defendant  shall  enter  his  appeai-ance  to  a  writ  of  Appearance, 
summons  by  delivering  to  the  proper  oflScer  a  memorandum  entered.  ! 
in  writing,  dated  on  the  day  of  the  delivering  the  same,  and 
containing  the  name  of  the  defendant's  solicitor,  or  stating 

that  the  defendant  defends  in  person.     A  defendant  who  Defendant 
appears  elsewhere  than  where  the  writ  is  issued  shall  on  the  *PP«*""e  ^^^' 

.  •  1  1    ••«•/»     1  •  where  than 

same  day  give  notice  to  the  plaintiti  of   his  appearance  where  writ 
either  by  notice  in  writing  served  in  the  ordinary  way  or  by  ^"®^^- 
prepaid  letter  posted  on  that  day  in  due  course  of  post. 

7.  The  solicitor  of  a  defendant  appearing  by  a  solicitor.  Defendant's 
shall  state  in  such  memorandum  his  place  of  business,  and,  ^^^^^^  ^ 

,  ,  -^  '  *  state  ID  memo- 

if  the  appearance  is  entered  in  the  London  office,  a  place,  to  randum  address 
be  called  his  address  for  service,  which  shall  not  be  more  *^' "®^^^®* 
than  three  miles  from  Temple  Bar,  and  if  the  appearance  is 
entered  in  a  district  registry,  a  place,  to  be  called  his  address 
for  service,  which  shall  be  within  the  district. 

The  old  rule,  Common  Law  Procedure  Act,  1852,  sect.  31, 
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BcLu  OF    required  a  form  contaiaing  much  the  same  as  what  is  now  required 
_  by  this  and  the  succeedlug  rules.     It  was  no  doubt  supplemented 


Ord.  IS.  by  Rules  of  Court  of  1853,  but  in  the  case  of  appearance  by 
attorney,  required  no  place  of  address  nor  address  for  service, 
which  is  provided  for  Rule  7  ;  but,  on  the  whole,  the  form  required 
now,  Rule  10,  varies  from  it  considerably. 

l>«f«ndMit  8.  A  defendant  appealing  in  person  ehall  state  in  such 

mf^^BUW  memorandum  his  address,  and,  if  the  appearance  is  entered 

addreaa  and      in  the  London  office,  a  place,  to  be  called  his  address  for 

sarTice.  "^       Service,  which   shall   not   be   more   than   three   miles  from 

Temple  Bar,  and  if  the  appearance  is  entered  in  a  district 

registry,  a  place,  to  be  called  his  address  for  service,  which 

shall  be  within  the  district, 

PenaJt;  for  de-       9.  If  the  memorandum  does  not  contain 'such  address  it 
fanltof»d.lrea8.ai,j^ii  q^j  ^^  received;   and  if  any  such   address  sliall   be 
illusory  or  fictitious,  the  appearance  may  be  set  aside  by  the 
Court  or  a  Judge,  on  the  application  of  the  plaintiff. 

FonnermJe.  The  rule  formerly  was  much  the  same.  Common  Law  Procedure 
Act,  sect  30,  but  it  allowed  further  that  the  plaintiff  might  be 
permitted  to  proceed  by  sticking  up  the  proceedings  in  the  Master's 
office  without  further  service. 

PoriD  of  memo-      10.  The   Memorandum   of  Appearance  shall   be    in  the 
^J^^^_       Form  No.  6,  Appendix  (A),  Part  I,  with  such  variations  as 
the  circumstances  of  the  case  may  require. 

Officer  to  enter      11.  Upon  receipt  of  a  Memorandum  of  Appearance,  the 
5;!^™""'    officer  shall  forthwith  enter  the   appearance  in  the  cause 


lartners  are  sued  in  the  name  of  their  Arm, 
ar  individually  in  their  own  names.  But  all 
ceedings  shall,  nevertheless,  continue  in  the 


:  more  defendants  in  the  same  action  shall 
une  solicitor  and  at  the  same  time,  the  names 
idants  so  appearing  shall  be  inserted  in  one 

practically  the  same  as  formerly,  R.  G.  H.  1813, 


Sched.  1.]  APPEARANCK  159 

14.  A  solicitor  not  entering  an  appearance  in  pursuance  of     Bulks  of 
his  written  undertaken  so  to  do  on  behalf  of  any  defendant 


shall  be  liable  to  an  attachment.  Ord.  12. 

This  also  was  law  formerly,  K  G.  H.  18^3,  Rule  3,  though  the  to  fulfil  under^ 
attachment  did  not  in  general  follow  immediately,  at  least  in  vaca-  taking  to  enter 
tion,  when  the  ordinary  course  was  to  take  out  a  summons  calling  ^^^f^^^ 
on  him  to  show  cause  why  he  should  not  forthwith  enter  an  appear-  attached. 
anoe  and  pay  the  costs  of  the  application ;  then,  if  he  failed  to  obey  Former  rule, 
the  order,  it  was  made  a  rule  of  course  upon  motion  in  the  following 
term  {a),  costs  taxed,  a  copy  of  the  rule  and  allocation  served,  a 
demand  made,  and  a  rule  nisi  for  an  attachment  obtained  (6). 
Otherwise  it  was  necessary  first  to  obtain  a  rule  that  he  should 
show  cause  why  he  should  not  enter  an  appearance.     He  should, 
before  the  rule  for  an  attachment  was  moved,  have  first  been 
requested  to  enter  an  appearance  (c),  and  probably  much  of  this 
practice  will  still  be  retained.     If  it  was  desired  to  obtain  the  cost 
of  making  the  order  a  Rule  of  Court,  it  was  necessary  to  file  an 
afi^davit  that  the  order  had  been  served  and  disobeyed  (c^).     No 
attachment  could  have  been  obtained  merely  for  delay,  by  which 
the  appearance  had  not  been  entered  in  time ;  but  where  the 
breach  in  the  attorney's  undertaking  prevented  the  plaintiff  from 
tiying  the  cause  at  the  next  assizes,  and  he  moved  in  consequence 
to  change  the  venue  to  Middlesex,  Williams,  J.,  sitting  in  the  Bail 
Court,  discharged  that  rule,  but  ordered  the  defendant's  attorney 
to  pay  the  costs  of  the  application,  and  also  it  is  said  to  pay  into 
Court  the  amount  of  the  plaintiff's  demand  (e) ;  but  on  this  there 
is  some  doubt,  for  the  reporters  differ  on  it  (/). 

15.  A  defendant  may  appear  at  any  time  before  judg-  Defendant 
ment    If  he  appear  at  any  time  after  the  time  limited  for  appearing  after 

r        i_   11  1  •  •  #•       time  to  giTO 

appearance  he  shall,  on  the  same  day  give  notice  thereof  to  notice. 
the  plaintiff's  solicitor,  or  to  the  plaintiff  himself  if  he  sues 
in  person,  and  he  shall  not,  unless  the  Court  or  Judge  other- 
wise orders,  be  entitled  to  any  further  time  for  delivering  his 
defence,  or  for  any  other  purpose,  than  if  he  had  appeared 
according  to  the  writ 

This  rule  in  some  respects  varies  the  former  rule,  Common  Law  Common  Lav 
Procedure  Act,  1852,  sect  29,  but  is  substantially  much  to  the  Frocedore  Act, 
same  effect  ^^^2,  -ect.  29. 


(a)  WiUon  ▼.  Northop,  2  C.  M.  &  R.  S26  ;  Black  r.  Lowe,  4  D.  &  L.  285  ; 
see  Hex  ▼.  Friee,  2  D.  P.  C.  288  ;  R.  G.  H.  1858,  Kale  158. 
(6)  See  ChiUon  v.  JSUis,  2  D.  P.  C.  388. 
(c)  Jacob  Y.  Magmty,  12  L.  J.  Q  B.  93. 
id)  B.  a.  H.  1858,  Bole  159 ;  Black  ?.  Lwoe,  4  D.  &  L.  285. 
(e)  Morris  y.  Jama,  2  Jar.  842. 
(/)  Compare,  a  C.  6  D.  P.  C.  514. 
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Rules  of         ig.  In  Probate  actions  any  person  not  named  in  the  writ 

-* —  may  intervene  and  appear  in  the  action  as  heretofore,  on 

Ord.  12.  filing  an  affidavit  showing  how  he  is  interested  in  the  estate 
In  Probate  any  of  the  deceased. 

one  may  inter-^ 
vene  on  affi- 
davit. 17.  In  an  Admiralty  action  in  rem  any  person  not  named 

Like  rule  in     in  the  writ  may  intervene  and  appear   as  heretofore,  on 

filing  an  affidavit  showing  that  he  is  interested  in  the  res 

under  arrest,  or  in  the  fund  in  the  Registry. 

Person  in  18.  Any  person  not  named  as  a  defendant  in  a  writ  of 

^Tmay^inter-  summons  fov  the  recovery  of  land  may  by  leave  of  the  Court 
Tene  in  action  or  Judge  appear  and  defend,  on  filing  an  affidavit  showing 
land.  tl^at  t©  is  in  possession  of  the  land  either  by  himself  or  his 

tenant. 

Person  appear-  19.  Any  person  appearing  to  defend  an  action  for.  the 
in*8uch^^^to  J^ecoveiy  of  land  as  landlord  in  respect  of  property  whereof 
state  in  his  he  is  in  possossion  only  by  his  tenant,  shall  state  in  his 
tKTd^so.  appearance  that  he  appears  as  landlord. 

Person  not  20.  Where  a   person    not  named    as  defendant    in  any 

named  as  defen-  ^^  ^f  gximmons  for  the  recovery  of  land  has  obtained  leave 

dant  in  sncn  '^ 

suit  obtaining   of  the  Court  or  Judge  to  appear  and  defend,  he  shall  enter 

hX  to°enter'*^'  ^^  appearance  according  to  the  foregoing  rules,  intituled  in 

appearance       the  action  against  the  party  or  parties  named  in  the  writ  as 

^^Ji^^*'^^^^""  defendant  or  defendants,  and  shall  forthwith  give  notice  of 

such  appearance  to  the  plaintiffs  solicitor,  or  to  the  plaintiff 

if  he  sues  in  person,  and  shall  in  all  subsequent  proceeding!^ 

be  named  as  a  party  defendant  to  the  action. 

There  seems  no  good  reason  why  this  rule  should  not  extend  to 
the  cases  dealt  with  by  Rules  16  and  17,  as  well  as  Rule  18. 

Person  appear-      21 .  Any  person  appearing  to  a  writ  of  summons  for  the 

leroveiyof  land  recovery  of  land  shall  be  at  liberty  to  limit  his  defence  to  a 

may  limit        part  Only  of  the  property  mentioned  in  the  writ,  describing 

of  t^^and?**    that  part  with  reasonable  certainty  in  his  memorandum  of 

appearance  or  in  a  notice  intituled  in  the  cause,  and  signed 

by  him  or  his  solictor ;  such  notice  to  be  served  within  four 

days  after  appearance ;  and  an  appearance  where  the  defence 

is  not  so  limited  shall  be  deemed  an  appearance  to  defend 

for  the  whole. 
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22.   The  Notice    mentioned  in  the    last    preceding   rule     Ruiksop 

may  be  in  the  Form   No.  7  in   Part  I  of  Appendix  (A)    --^1 

hereto,  with  such  variations  as  circumstances  may  require.        Ord.  12. 

Fonn  of  notice* 


ORDER    XIIL  Ord.  13. 

Default  of  Appearance. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of 
summons  for  a  defendant  who  is  an  infant  or  a  person  of 
unsound  mind  not  so  found  by  inquisition,  the  plaintiff  may  Plaintiff  may 
apply  to  the  Court  or  a  Judge  for  an  order  that  some  proper  ^J^j^*^ 
person  be  assigned  guardian  of  such  defendant,  by  whom  he  ad  litem  to 
may  appear  and  defend  the  action.     But  no  such  order  shall  hM^notw)^^** 
be  made  unless  it  appears  on  the  hearing  of  such  application  peafed. 
that  the  writ  of  summons  was  duly  served,  and  that  notice  No  order  made 
of  such  application  was  after  the  expiration  of  the  time  service  and 
allowed  for  appearance,  and  at  least  six  clear  days  before  the  ^^^}^^  ^^  *pp^^' 
day  in  such  notice  named  for  hearing  the  application,  served 
upon  or  left  at  the  dwelling-house  of  the  person  with  whom 
or  under  whose  care  such   defendant  was  at  the  time  of 
serving  such  writ  of  summons,  and  also  (in  the  case  of  such 
defendant  being  an  infant  not  residing  with  or  under  the 
care  of  his  father  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  father  or  guardian,  if  any,  of  such 
infant,  unless  the  Court  or  Judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last-mentioned 
service. 


This  rule  is  almost  the  same,  or  at  least  closely  modelled  on,  Chancery  Con- 
Consolidated  Orders  in  Chancery,  Order  7,  Rule  3,  save  that  that  qJ^*^®!  , 
rule  was  only  for  the  appointment  of  a  solicitor  as  guardian  ad  7  Rule  3!^  ^^ 
litem  :  this  is  for  the  appointment  of  any  proper  person  as  such. 
That  rule  was  held  to  apply  to  infants  residing  abroad  (a),  and  to 
infant  married  women  (b) ;  but  where  an  infant  defendant  having 
no  substantial  interest  in  the  suit  was  abroad,  the  Court  dispensed 
with  service  of  notice  of  the  application  (c),  though  it  was  as 
peremptorily  declared  to  be  requisite  by  the  rule  cited  as  by  the 
present  rule. 

The  rule  cited  applied  not  only  to  suits  instituted   even  by  Rule  applietl  to 

matters  other 

(a)  (TBrim  v.  MaUIand,  10  W.  R.  275  ;  Anderaon  v.  Slather,  10  Jur.  883.     *^°  '*"**• 

(6)  See  note  to  Coleman  t.  Nortlicote,  2  Ha.  148. 

(c)  LamheH  t.  Tumtr,  10  W.  R.  335 ;  Turner  v.  Snowden,  2  Dr.  k  S.  265. 

M 
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Bulbs  of     summons  in  chambers  (a),  but  also  to  spedal  cases  and  to  petitions  (6), 

L^__  but  an  affidavit  was  required  of  personal  service  of  a  petition 

Ord.  13*  on  an  infant  respondent  (c),  and  in  some  cases  it  was  held  that 
infant  respondents  to  petitions  need  not  be  served  nor  appear  (d), 
but  in  such  cases  of  coui^e  no  guardian  ad  litem  to  them  was 
appointed. 

The  rule  applied  not  only  to  infant  respondents  on  a  petition, 
but  also  bj  parity  of  reasoning  to  lunatic  i*espondents  (f). 
Ko  guardian         A  defendant  might  be  ever  so  incompetent  from  ill  health,  if  he 
ad  litem  by      ^j^  ^q^  unsound  in  his  mind  or  an  infant,  a  guardian  ad  litem  could 

reason  oi  mere  .  »      o 

ill  health.  °ot  be  appointed  (/),  and  where  his  competency  was  in  doubt  in  an 
old  case,  an  inquiry  was  ordered  {g).  In  the  case  of  a  lunatic 
found  so  by  inquisition  (the  rule  made  no  mention  of  such  a  case), 
the  committee  was  of  course  appointed  guardian  ad  litem  (7t),  but 
if  the  committee  had  an  adverse  interest,  another  guardian  would 
In  case  of  be  appointed  (t).  Orders  have  been  made  for  guardians  ad  litem 
great  age.         to  persons  of  great  age  unable  to  give  continuous  attention  to 

business  (X:). 

Order  dis-  A  lunatic  defendant  might  on  his  recovery  move  to  dischai^e  the 

charged  on       order  for  his  guardian  ad  litem,  but  only  on  condition  of  his  paying 

cavery.      '      ^^  costs  in  the  absence  of  good  groimds  to  the  contrary  (Z).    Even 

where  the  incompetent  defendant  had  made  no  default,  yet  an  order 

was  made  appointing  a  guardian  ad  litem  to  him  upon  service  on  the 

solicitor  by  whom  he  had  appeared  (m),but  on  the  propriety  of  this 

Application  by  there  seems  to  have  been  some  doubt  (n).    The  application  was  by 

motion  of        motion,  and  the  order  obtained  of  course  (o),  and  where  a  guardian 

had  not  been  obtained  on  the  hearing  of  a  petition,  the  Court  made 

the  order  as  prayed  subject  to  the  appointing  of  a  guardian,  and 

directed  the  order  on  the  petition  to  be  dated  after  the  order 

appointing  a  guardian  should  have  been  made  {p).    The  Court  itself 

Whoappointeil.  nominates  the  solicitor  (q),  and  in  general  the  solicitor  to  the  suitors' 

(a)  Otibadtfton  r.  Crowtfttr^  1  Sm.  &  G.  App.  xii.,  1  W.  R.  255. 
(6)  Re  D.  of  Cleveland: t  Hart  EttaUt,   1  Dr.  &  Sm.  46 ;  He  Ward,  2  Gif. 
123  ;  Be  Barrington,  27  Bea.  272. 
(r)  Re  WtUan,  9  W.  R,  689. 

(d)  Re  Tweedy,  9  W.  R.  398 ;  Re  WiUan,  9  W.  R.  689 ;  Re  Wise,  5  D.  G. 
ftSm.  415. 

(e)  Re  Greares,  2  W.  R.  865. 

(/)  WiUyams  v.  Hodge,  1  M*N.  k  G.  516  ;  bnt  see  (i-). 

Iff)  lAe  V.  Ryder,  6  Alad.  294. 

(h)  Daniell,  172. 

(I)   Worth,  V.  Maclenzie,  3  M'N.  k  G.  363. 

(ir)  Xeicman  v.  SeJ/e,  11  W.  R.  764  ;  Steel  v.  Cohb,  ibid,  298. 

{I)  Frampton  y.  Webb,  11  W.  R.  1018. 

(m)  Bently  t.  Robinson,  9  Ha.  App.  Ixwi.,  and  see  ibid,  xxti.,  xxvii. ;  Cootson 
T.  Lee,  15  Sim.  302. 

(fi)  See  Saunders  y.  Walter,  2  H.  &  T.  199. 

(o)  Re  BarringUm,  27  Rear.  272. 

{p)  Re  Cooper's  Settlement,  9  W.  R.  631. 

Iq)  See  Thomas  ▼.  Thomas,  7  Bear.  47 ;  Biddviph  t.  Camoys,  9  Beay.  648  ; 
Sheppard  r,  Harris,  15  L.  J.  Ch.  104. 
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fund  was  nominated  whero  application  was  made  by  the  plaintiff  (a),      Rdlbs  op 

bat  the  rule  varied  where  the  application  was  made  by  the  friends         ^^^^' 

and  family  of  the  incompetent  defendant,  in  which  any  suitable  Ord.  13* 
person  whom  they  recommended  was  appomted  (6).  In  the  case 
last  cited,  the  wife*s  solicitor  was,  on  evidence  being  given  that  he 
had  no  adverse  interest,  appointed  guardian  ad  litem  to  the 
husband,  a  lunatic  defendant,  and  in  Leese  v.  Knight  (c),  a  mother 
claiming  in  dower  against  her  children  was  required  to  make  a 
special  application  for  appointment  as  guardian  ad  litem  to  them, 
though  she  had  already  been  appointed  by  a  common  order ;  so 
also  in  another  case  cited  below  (</),  it  was  said  the  Court  would 
prefer  some  adult  and  competent  person  having  no  adverse  interest 
rather  than  a  solicitor  or  other  stranger.  But  the  guardian  was 
required  to  be  resident  within  the  jurisdiction  (f),  and  a  person 
himself  under  disability  would  not  be  appointed,  nor  would  the 
plaintiff  in  the  suit.  But  a  defendant  having  no  conflicting  interest 
might  be  (/)  :  thus,  a  lunatic's  brother  co-defendant,  having  no 
conflicting  interest,  was  appointed  in  the  case  cited  {g). 

Notice  served  at  the  house  of  the  mother  of  the  infants,  her  Seryice  of 
tiecond  husband,  their  father  being  proved  to  be  dead,  was  held  °°*^^  ?^  ^^' 
good  service  within  the  order  (/t).     So  where  infant  defendants  whose  care  the 
were  concealed  in  their  mother's  house  to  avoid  service,  it  was  infant  resides, 
held  that  putting  a  copy  of  'the  subpoena  under  the  door  of  the 
mother's  house  was  sufficient  service  (t).     In  another  case  service 
on  the  rector  of  the  college,  of  which  the  infant  was  an  under- 
graduate member,  was  held  sufficient,  the  plaintiff  being  unable  to 
discover  where  his  father  resided  (^).     But  service  on  the  uncle  of 
an  infant  was  held  bad,  he  not  beiug  his  guardian  {I) ;  and  whero 
an  infant  was  articled  to  and  resided  with  a  surgeon,  and  the 
affidavit  deposed  that  notice  was  served  upon  him  while  so  residing, 
but  did  not  state  that  notice  was  served  personally,  or  at  the 
dwelling  house  of  the  surgeon,  it  was  held  insufficient  (m).    Where 
a  defendant  was  of  unsound  mind  and  confined  in  an  asylum,  the 
Court  would,  on  proof  that  on  service  of  the  bill  on  her,  she  was 

(a)  Ibid..,  McKtrtrdkin  ▼.  Cott,  7  Bear.  347. 

(6)  Carlton  y.  Wett,  3  D.  F.  &  J.  156,  and  see  Jlloore  ▼.  Platd,  7  Bear.  583 ; 
Biddulpk  ▼.  Daurdl,  15  L.  J.  Ch.  320. 

(c)  10  W.  K.  711. 

((Q  Anon,f  9  Ha.  App.  xxrii. 

(e)  Anon,^  18  Jur.  770. 

(/)  Ibid,     See  note  (</.) 

(^)  Bonfidd  T.  Granty  11  W.  R.  275  ;  see  Sand/ord  y.  Sandford,  11  W.  R. 
336  ;  Ote  r.  Gee,  12  W.  R.  187. 

(h)  nUek  y.  WiUs^  8  Beay.  576  ;  see  too  Baktr  y.  Hclmes^  Dick.  IS  ;  Thomp^ 
9(m  T.  Jonet^  8  Yes.  141 ;  Lane  y.  Jfardwiek,  5  Beay.  222. 

(t)  Clark  V.  Watert,  Smith's  Ch.  Pr.,  7th  ed.,  378. 

{k)  ChrUie  y.  Cameron,  4  W.  B.  589. 

(/)  mackmare  y.  UoweU,  30  L.  T.  101. 

(m)  Taylor  y.  AtuUtf,  9  Jur.  1055. 
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Rules  of 
Court. 

Ord.  13. 

Where 
guardian  die<l. 


made  aware  of  the  general  nature  of  the  claim  against  her,  appoint 
a  guardian  to  her  imder  this  Rule  (a). 

Where  a  guardian  died  a  special  application  was  needed  for  the 
appointment  of  a  fresh  one  (6). 

Sunday  was  reckoned  as  one  of  the  six  days  (c). 


I£  defendaut 
fail  to  apjiear 
plaintiff  pro- 
ceeding in 
defanlt  uiii»t 
file  affidavit  of 
service  or 
notice. 


See  15  ct-  16 
VicL  c.  76, 
».27. 

Former  law. 


Judgment  to 
be  signed  only 
for  sum 
a'jtually  dne 
at  time  of 
signing. 


Rule  only 
applied  to 
liquidated 
cases. 

Defendant 
might  be  let 
in  to  defend 
even  after 
judgments 


2.  Where  any  defendant  fails  to  appear  to  a  writ  of 
summons,  and  the  plaintiflF  is  desirous  of  proceeding  upon 
default  of  appearance  under  any  of  the  following  Rules 
of  this  Order,  or  under  Order  XV.,  Rule  1,  he  shall, 
before  taking  such  proceeding  upon  default,  file  an  affi- 
davit of  service,  or  of  notice  in  lieu  of  service,  as  the  case 
may  be. 

This  rule  resembles  much  part  of  the  27th  section  of  the 
Common  Law  Procedure  Act,  1852,  but  it  includes  actions  for 
account,  as  in  Order  3,  Rule  8.  By  the  former  law  the  plaintiff 
in  such  case  must  have  filed  an  affidavit  of  personal  service  of 
the  writ  or  a  Judge's  order  for  leave  to  proceed  under  the 
provisions  of  the  Act,  and  a  copy  of  the  writ  of  summons,  and 
the  sum  which  he  might  claim  for  costs,  as  a  fixed  sum  was  fixed 
as  in  the  section  was  provided,  but  he  was  not  limited  to  that 
sum,  he  might  claim  more,  and  then  the  amount  was  determined 
by  taxation. 

Under  that  law  it  was  held  that  judgment  under  that  section 
should  only  be  signed  for  the  sum  actually  due  at  the  time  of 
signing  it,  where  the  defendant  had,  since  action  brought,  paid 
some  moneys,  and  judgment  was  nevertheless  signed  for  the  full 
amount-  indorsed,  it  was  ordered  to  be  reduced  by  the  amount 
paid  {d).  And  if  the  plaintiff,  for  the  purpose  of  gaining  an  unfair 
advantage,  claimed  interest  to  which  he  was  not  entitled,  and 
signed  judgment  for  it,  it  was  held  that  the  Court  would  set 
aside  the  judgment  as  irregular,  and  make  the  attorney  pay  the 
costs  (e).  The  rule  only  applied  to  cases  of  liquidated  demand^ 
and  consequently  where  damages  were  claimed  for  noting  and 
commission  on  a  biU  of  exchange,  judgment  could  not  be  signed 
under  that  section  (/).  The  defendant  might  be  let  in  to  defend 
even  after  final  judgment,  upon  affidavits  satisfactorily  accounting 
for  his  nonappearance  and  sliowing  a  defence  on  the  merits,  but 
the  affidavits  must  have^  stated  the  matter  of  the  defence,  and  not 


(a)  EaUton  y.  Shddrake,  2  L.  T.  N.  S.  48. 

(5)  Needham  t.  Smith,  6  Bear.  130. 

(c)  Brewster  t.  Thorpe,  11  Jnr.  6. 

id)  Hodgei  y.  CaUaghan,  2  C.  B.  N.  S.  306. 

(e)  Rodway  t.  LneaSy  10  Ex.  667. 

(/)  Boyert  ▼.  Hunt,  10  Ex.  474. 
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merely  that  the  defendant  had  a  good  defence  on  the  merits  (a) ;     Kulks  or 
though  in  one  case  the  ordinary  affidavit  of  merits  was  held  to  be       ^o^^^. 
sufficient  under  this  section,  Martin  dissentiente,  and  Pollock,  C.  B.,    Ord.  13. 
dubitante,  by  Parke  and  Piatt,  £B.  (b).     In  any  case,  though  it 
can  hardly  be  doubted  that  the  case  of  Whiley  v.  Whiley,  and  the 
opinion  of  Martin  in   Warrington  v.  Leake,  is  the  sounder  view 
of  the  law  as  it  stood  then,   the  judgments  being  upon  the 
statutory  enactment  in  the  end  of  sect.  27  above-mentioned,  as 
to  what  the  construction  of  the  words  ^'disclosing  a  defence  on 
the  merits "  was ;  these  words  do  not  occur  in  the  new  law,  Nothing  in  ue-r- 
where  there  seems  to  be  nothing  limiting  the  discretion  of  the  ^^  limiting 
Court  as  to  the  terms  on  which  it  will  allow  a  defendant  to  come  ^^^^  on^tbis 
in  and  defend,  against  whom  a  judgment  shall  be  signed  under  head, 
these  rules. 

In  one  case,  defendants  having  issued  a  writ  of  summons  against  Plaintiff 
the  plaintiff  specially  indorsed  for  £34   under  sect.  25  of  the  arrested  on 
Common  Law  Procedure  Act,  1852,  signed  judgment  under  sect,  ^g^^^^j^^ 
27,  in  default  of  appearance,  for  full  amount  and  costs,  and£34indiB- 
issued  ca.  sa,  indorsed  for  that  amoimt,  under  which  the  plaintiff  P^^^^fw^®" 

but  jC16  was 

was  arrested,  and  paid  the  sum  demanded.     The  plaintiff  then  ^^ly  ji„e^  ^nd 
applied  at  Chambers  to  set  aside  the  judgment  on  the  ground  Master  set 
that  £16  only  was  due  to  the  defendants,  and  the  Master  set  ^''^j^^^^^^f*' 
aside  the  judgment  on  payment  of  the  costs  by  the  plaintiff.     The  costs  by  plain- 
plaintiff  then  brought  his  action  against  the  defendants  for  false  tiff,  who 
imprisonment.     Held,  that  as  the  judgment  was  regular,  and  aSf™ff^^l^" 
it  must  be  taken  that  it  was  set  aside  as  a  favour  to  the  plaintiff,  prisonment, 
not  for  irregularity  or  bad  faith  on  the  part  of  the  defendants^  ^^^  ^^^^  ^^ 
the  action  could  not  be  maintained  (c).  *  ^^  ^^' 

If  it  appeared  that  the  defendant  had  not  merits,  though  he  Defendant 
might  have  a  defence,  he  would  even  formerly  only  have  been  jjaring  defence 
let  in  on  terms.    So  where  judgment  had  been  signed  in  an  action  me^ite*must 
in  the  Exchequer  on  a  County  Court  judgment,  and  it  was  after-  have  submitted 
wards  decided  in  the  Queen's  Bench  that  such  an  action  would  ^  ^""^■ 
not  lie,  the  Court  refused  to  allow  the  defendant  to  come  in, 
except  on  terms  of  paying  the  money  into  Court  or  giving  bail, 
he  having  been  arrested  (c^).     Affidavits  were  not  allowed  to  be 
used  in  reply  to  the  defendant's  affidavit  "  disclosing  a  defence  on 
the  merits "(«);  and  whether,  except  on  the  affidavits  mentioned  in 
the  section,  a  judgment  could  in  any  case  be  set  aside,  seems 
doubtful,  except  where  it  was  signed  on  an  order  to  proceed,  and 
that  order  was  set  aside  (/). 

(a)  Whilev  v.  WhOey,  4  C.  B.  N.  S.  653. 

(6)  Wamnffton  ▼.  Leake,  11  Ex.  304. 

(c)  Smith  V.  Sydney,  L.  R.  5  Q.  B.  203. 

{d)  Austin  v.  MiiUj  8  Ex.  723  ;  see  also  Warrington  v.  Leake,  11  Ex.  304. 

<c)   Warrinyton  y.  Leake,  11  Ex.  304  ;  26  L.  J.  Ex.  27. 

(/)  See  Hall  v.  Scotton,  9  Ex.  238. 
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Rules  op         3.  In  case  of  non-appearance  by  the  defendant  where  the 

^"^^' wi-it  of  summons  is  specially  indorsed,  under  Order  III.,  Rule 

Ord.  13.  6,  the  plaintiflf  may  sign  final  judgment  for  any  sum  not 
Where  writ  is  exceeding  the  sum  indorsed  on  the  writ,  together  with 
doraedLd"  interest  at  the  rate  specified,  if  any,  to  the  date  of  the 
defendant  docs  judgment,  and  a  sum  for  costs,  but  it  shall  be  lawful  for  the 
piaintlrmay  Court  or  a  Judge  to  set  aside  or  vary  such  judgment  upon 
sign  judgment  gu^h  terms  as  may  seem  just. 

for  debt,  in- 

terMt,and  ,j,|^jg  ^.^1^  ^^^^^  ^.j^j^  ^^le  rule  last  preceding  is  in  lieu  of 

15  &  16  Vict  ^^^'  ^^  ^^  *^®  Common  Law  Procedure  Act,  1852,  which  is  as 
c.  76,  8.  27.  follows : — In  case  of  non-appearance  by  the  defendant  where 
the  writ  of  summons  is  indorsed  in  the  special  form  herein- 
before provided,  it  shall  and  may  be  lawful  for  the  plaintiff, 
on  filing  an  affidavit  of  personal  service  of  the  writ  of  summons, 
or  a  Judge's  order  for  leave  to  proceed  under  the  provisions 
of  this  Act,  and  a  copy  of  the  writ  of  summons,  at  once  to 
sigu  final  judgment  in  the  form  contained  in  the  Schedule  (A)  to 
this  Act  annexed,  marked  No.  5  (on  which  judgment  no  proceed- 
ing in  error  shall  lie),  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writj  together  vrith  interest  at  the  rate  specified,  if  any,  to 
the  date  of  the  judgment^  and  a  sum  for  costs  (to  be  fixed  by  the 
Masters  of  the  said  Supeiior  Courts,  or  any  three  of  them,  subject 
to  the  approval  of  the  Judges  thereof,  or  any  eight  of  them,  of 
whom  the  Lord  Chief  Justices  and  the  Lord  Chief  Baron  shall  be 
three),  unless  the  plaintifi^  claim  more  than  such  fixed  sum,  in 
which  case  the  costs  shall  be  taxed  in  the  ordinary  way ;  and  the 
plaintiff  may  upon  such  judgment  issue  execution  at  the  expiration 
of  eight  days  from  the  last  day  for  appearance  and  not  before : 
Provided  always  that  it  shall  be  lawful  for  the  Court  or  a  Judge, 
either  before  or  after  final  judgment,  to  let  in  the  defendant  to 
defend  upon  an  application  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance,  and  disclosing  a  defence  upon 
the  merits. 
18  k  19  Vict.  Stat.  18  <fe  19  Vict.  c.  67,  the  Act  for  Summary  Procedure  on 
c  67.  (BiUs  of  B  ills  of  Exchange  and  Promissory  Notes,  kept  in  force  expressly 
Bxchange  Act),  y^y  Qrder  2,  Rule  6,  provides  a  machinery  very  similar  to  the 
provisions  of  sects.  25  and  27  of  the  Common  Law  Procedure 
Act,  1852,  the  chief  difference  being  that  imder  the  last  named 
Act  this  machinery  is  only  applicable  where  the  defendant 
resides  within  the  jurisdiction  of  the  Court,  which  is  not  required 
either  under  the  Bills  of  Exchange  Act  or  the  new  Kule; 
and  by  the  Bills  of  Exchange  Act  appearance  cannot  be  entered 
without  leave  obtained  by  the  defendant,  which  cannot  in  fact  be 
obtained  except  on  the  defendant  paying  into  Court  the  sum 
indorsed  on  the  writ,  or  upon  affidavits  satisfactory  to  the  Judge, 
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which  disclose  a  legal  or  equitable  defence,  or  s\lch  facts  as  would     Rules  of 
make  it  incumbent  on  the  holder  to  prove  coi;sideration,  or  such ^^^^f- 


other  facts  as  the  Judge  may  deem  sufficient  to  support  the  appii-    Ord.  13. 

cation,  and  on  such  terms  as  to  seciu'itj  or  otherwise  as  to  the 

Judge  may  seem  fit.    Doubts  which  might  be  entertained  whether 

the  procedure  mider  this  Act  might  not  be  held  to  be  abolished 

by  the  passing  of  the  Act  and  Orders  under  review,  are  set  at 

rest  by  the  Order  2,  Rule  6,  which  provides  that  the  procedure 

under  the  Act  18  &  19  Vict.  c.  67^  shall  continue  in  the  coses  to 

which  it  applies.     See  Rule. 

In  speaking  of  the  Bills  of  Exchange  Act  and  this  Rule,  it  is  Dutch  law  of 
worthy  of  remark  that  both  of  them  are.  open  to  objection  in  that  provisional 
they  almost  of  necessity  must  fail  of  effect  in  many  cases  which  Hq^fj^a^dcases 
are  completely  provided  for  by  a  machinery  in  the  Dutch  law  preferable, 
administered  in  many  of  our  colonies,  and  possibly  also  in  other 
systems  of  law  founded  on  the  Roman  law,  called  process  for  pro- 
visional sentence,  which  in  our  Dutch  law  colonies  is  applicable  to 
all  cases  of  liquidated  demands.  The  process  is  that  on  service  of  the 
writ  being  proved,  which  is  done  by  the  return  of  the  writ  into 
Court,  indorsed  by  the  officer  who  has  served  it  (for  writs  there 
are  served  by  officers  of  the  Court),  and  the  defendant  not  appear- 
ing and  showing  good  cause  against  the  prayer  of  the  writ,  the 
Court  grants  what  is  called  provisional  sentence,  that  is^  the 
plaintiff  is  entitled  to  levy  execution  on  his  executing  an  instru- 
ment giving  security  that  if  the  defendant  shall,  withiu  a  certain 
time,  e.ff,  a  year  or  six  months,  bring  his  action  and  prosecute  it  to 
judgment  for  the  return  of  the  money  and  costs,  the  plaintiff  will 
pay  the  sum  recovered  thereon.  This  security  in  fact  is  hardly 
ever  put  in  force,  but  the  obligation  to  give  it  has  a  double  effect : 
it  does  in  some  degree  prevent  a  plaintiff  suing  unfairly,  and  it 
allows  the  Court  much  more  freedom  in  excluding  the  defendant 
from  the  right  of  protracting  the  proceedings  by  a  frivolous 
defence ;  while  by  our  English  system,  as  the  judgment  is  final,  if 
the  defendant  has  even  a  semblance  of  a  case,  the  Court  cannot  in 
fairness  allow  the  plaintiff  judgment  in  the  cause  by  summary 
procedure. 

4.  Where  there  are  several  defendants  to  a  writ  specially  where  some 
indorsed  for  a  debt  or  liquidated  demand  in  money,  under  defendants 

___  ^  -I      appear  and 

Order  III.,  Kule  6,  and  one  or  more  of  them  appear  to  the  some  make 
writ,  and  another  or   others   of  them  do  not  appear,  the  ^*'^*  ^^^ 
plaintiff  may  enter  final  judgment  against  such  as  have  not  indorsed, 
appeared,  and  may  issue   execution    upon  such  judgment  ^^!^^  °^^^ 
without  prejudice  to  hLs  right  to  proceed  with  his  action  a^nst  de- 
against  such  as  have  appeared.  ^^  ^^^^ 

out  prejudice  to  his  case  against  those  who  appear. 
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Rules  OP         This  Rule  corresponds  with  sect.  33  of  the  Common  Law  Pro- 
CouRT.       cedure  Act,  1852,  but  varies  in  some  respects  the  course  on  that 


Ord.  13.    section,  which  required  the  plaintiff  to  elect  one  of  two  courses. 

See  16  &  16,     He  might  issue  execution  against  the  non-appearing  defendants 

Vict.  c.  70,      before  he  declared  against  those  who  had  appeared,  in  which  case 

8.  33.  jjg  y^Q^  jjgl^  ^  Y^Q^yQ  abandoned  his  action  against  the  latter,  or  he 

Mtive^under^'  might,  before    issuing    execution    against    those   who  had  not 

former  rule,      appeared,  declare  against  those  who  had  appeared,  stating,  by  way 

of  suggestion,  the  judgment  obtained  against  those  who  had  not 

appeared,  and  in  that  case  the  judgment  against  the  non-appearers 

was  to  be  dealt  with  as  a  judgment  obtained  against  them  by 

default  in  an  action  of  debt  before  the  passing  of  the  Act.   Under 

this  Rule   if  the  plaintiff  did  declare  against  those   who  had 

appeared  and  failed  against  them,  his  action  against  the  others 

would  have  been  useless  ;  he  could  not  tax  his  costs  (a)  and  the 

judgment  would,  it  would  seem,  have  been  arrested  (6).     This  it 

is  clear  will  be  otherwise  now,  as  he  can  take  execution  on  the 

default  before  going  on,  and  will  not  be  prejudiced  by  so  domg. 

If  defendant  5.  Where  the  defendant  fails  to  appear  to  the  writ  of 
where cSimis  summons  and  the  writ  is  not  specially  indorsed,  but  the 
liquidated  but  plaintiffs  claim  is  for  a  debt  or  liquidated  demand  only,  no 
dSiyTndoreed  statement  of  claim  need  be  delivered,  but  the  plaintiff  may 
no  statement  of  file  an  affidavit  of  service  or  notice  in  lieu  of  service,  as  the 
Pl^tiff^'^^  ^^®  ^^y  ^^'  ^°^  ^  statement  of  the  particulars  of  his  claim 
may  file  affi-  in  respect  of  the  causes  of  action  stated  in  the  indorsement 
and  8tet^7nt  upon  the  writ,  and  may,  after  the  expiration  of  eight  days, 
of  particulars  enter  final  judgment  for  the  amount  shown  thereby  and 
enter  final  costs  to  be  taxed,  provided  that  the  amount  shall  not  be  more 
judgment.        than  the  sum  indorsed  upon  the  writ  besides  costs. 


See  15  &  16  This  Rule  corresponds  with  part  of  sect.  28  of  Common  Law 
Vict.  c.  76,  Procedure  Act,  1852,  but  is  not  exactly  to  the  same  effect,  as  that 
^  section  required  the  plaintiff  to  file  a  declaration  indorsed  with  a 

notice  to  plead  within  eight  days^  while  this  exempts  the  plaintiff 
from  pleading  at  all,  but  he  may  file  his  affidavit  of  service  or  the 
like,  and  a  statement  of  the  particulars  of  demand.  By  the 
former  law  also,  if  the  costs  claimed  did  not  exceed  the  fixed 
amount  settled  by  the  statute,  there  need  have  been  no  taxation. 

On  defendant's  6.  Where  the  defendant  fails  to  appear  to  the  writ  of 
failure  to  summons  and  the  plaintiffs  claim  is  not  for  a  debt  or 
cSmU^un-      liquidated  demand  only,  but  for  detention  of  goods  and 

quidated, 

(a)  Morgan  y.  Edwards,  6  Taunt.  398. 

(b)  Porter  v.  Harris,  1  Lev.  f3. 
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pecuniary  damages,  or  either  of  them,  no  statement  of  claim     ^^^  ^^ 
need    be    delivered,   but    interlocutory   judgment   may   be 


entered  and  a  writ  of  inquiry  shall  issue  to  assess  the  value    ^^^'  ^^' 
of  the  goods  and  the  damages^  or  the  damages  only,  as  the  of  claim  re- 
case  may  be,  in  respect  of  the  causes  of  action  disclosed  by  v^^^^^  ^^* 

mtorlocu^orv 

the  indorsement  on  the  writ  of  summons.  But  the  Court  or  a  judgment  may 
Judge  may  order  that,  instead  of  a  writ  of  inquiry,  the  value  ^  ®^*®^4  ^^^ 
and  amount  of  damages,  or  either  of  them,  shall  be  ascei'tained  quirymay issue. 
in  any  way  in  which  any  question  arising  in  an  action  may  ^^^®*  .^*^' 

be  tried.  assessed  by 

order. 

The  procedure  under  this  rule  is  altogether  new,  though  some-  Difference  of 
thing  bearing  a  somewhat  similar  aspect  was  provided  for  by  the  former  pro- 
residue  of  sect.  28  of  the  Common  Law  Procedure  Act,  18o2,  coedure. 
which  was,  however,  more  general,  referring  to  all  actions  in  which 
the  writ  was  not  specially  indorsed,  and  in  which  it  might  not 
have  been  so^  the  last  rule  applying  instead  of  that  part  of  the 
section  which  referred  to  cases  where,  though  the  writ  was  not 
specially  indorsed,  it  might  have  been  so.   In  either  case,  under  the 
former  law,  it  was  necessaiy  for  the  plaintiff  to  file  a  declaration 
with  an  indorsed  notice  to  plead  within  eight  days. 

7.  In  case  no  appearance  shall  be  entered  in  an  action  for  In  action  for 
the  recovery  of  land,  within  the  time  limited  for  appeai-ance,  J^^^o^p- 
or  if  an  appearance  be  entered  but  the  defence  be  limited  to  pcarance  or 
part  only,  the  plaintiff  shall  be  at  liberty  to  enter  a  judgment  ^J^^to  part, 
that  the  person  whose  title  is  asserted  in  the  writ  shall  judgment  for 
recover  possession  of  the  land,  or  of  the  part  thereof  to  which  ^^efead^i^ 
the  defence  does  not  apply.  part. 

It  is  presumed  that  in  all  these  cases,  before  any  step  can  be  Semble  service 
taken  on  default  of  appearance,  he  must  prove  service ;  indeed,  mustbeproved. 
Eule  2  seems  intended  to  provide  for  any  omission  of  special 
directions  in  that  behalf  in  any  of  the  Rules  themselves. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  Where  in  such 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract,  ?^^^  ®^^ 
upon  a  writ  for  the  recovery  of  land,  he  may  enter  judgment  mesne  profits, 
as  in  the  last  preceding  Eule  mentioned  for  the  land  ;  and  ^'  enter*  *^ 
may  proceed  as  in  the  other  preceding  Rules  of  this  Order  as  judgment  for 
to  such  other  claim  so  indorsed.  ^^  and'piJo'f * 

ceed  on  other 

9.  In  actions  assigned  by  the  Sith  section  of  the  Act  to  Rules  for  other 
the  Chancery  Division,  and  in  Probate  actions,  and  in  all  ^^™''- 
other  actions   not  by  the  Rules  in  this   Order  otherwise  aSd  Probate 
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Rules  o»     specially  provided  for,  in  case  the  party  served  with  the  writ 
does  not  appear  within   the  time  limited  for  appearance. 


Ord.  13.   upon  the  filing  by  the  plaintiflF  of  a  proper  affidavit  of  service 
causes  on        the  action  may  proceed  as  if  such  party  had  appeared. 

^^  file  affi-  Hitherto  the  rule  in  Chancery  ^^as  the  10th  Consolidated  Order, 
davitof  service,  Kules  4,  6,  and  7,  subs.  4,  in  all  which  provision  was  made  for 
Td  f  ^daSt  ^  ^^^U  ^^  ^^  appearance  for  a  defendant  in  default  for  not  appear- 
had  appeared,  i^g-  ^vle  4  provided  for  a  defendant  within  the  jurisdiction^ 
Foimer  mle  in  duly  served,  not  being  incompetent ;  Rule  6,  for  an  absconding 
Chancery.         defendant  who  seemed  to  have  avoided  service  of  the  bill ;  and 

Rule  7,  subs.  4,  for  a  defendant  out  of  the  jurisdiction  served  by 
Entry  of  ap-  order  of  the  Court.  By  the  new  Rule  it  seems  entry  of  an  appear- 
pearance  now  ^nce  for  the  defendant  is  unnecessary,  the  filing  of  an  affidavit  of 
required.  service  seems  sufficient;  but  where  such  an  affidavit  cannot  be 

filed,  as  in  the  case  dealt  with  in  Rule  6,  mentioned  above,  it  is 

submitted  that  the  course  provided  by  that  Rule  must  still  be 
In  cases  under  followed ;  and  it  would  seem  that,  in  the  case  met  by  Rule  7,  an 
^y^  ^  rj^ Ja  affidavit  of  service  of  the  bill  or  writ  will  not  suffice  without  also 
Order  10,  mentioning  service  of  the  order  of  the  Court,  allowing  abnormal 
practice  to  be  service  as  provided  in  Order  9,  Rule  2.  This,  however,  may  be 
followed.         what  is  meant  by  "  a  proper  affidavit  of  service,"  i.e.,  an  affidavit 

of  service  of  a  nature  proper  to  each  case. 

In  Admiralty        10.  In  an  Admiralty  action  in  rem,  in  which  an  appearance 

whi^i^de'fa^iT  ^^  ^^^  ^^^^  entered,  the  plaintiff  may  proceed  as  follows  :-r 
of  appearance:  (a.)  He  may,  after  the  expiration  of  twelve  days  from  the 
Plaintiff  to       filing  of  the  writ  of  summons,  take  out  a  notice  of  sale,  to  be 

take  out  notice     i.«j"ii--x  i_t*  ixi_i« 

of  sale.  advertised  by  him  m  two  or  more  public  journals  to  be  from 

time  to  time  appointed  by  the  Judge. 
After  adver-  (6.)  After  the  expiration  of  six  days  from  the  advertise- 
a^^*o^  ^^®  ment  of  the  notice  of  sale  in  the  said  journals,  if  an  appear- 
advertisemnt  auce  has  not  been  entered,  the  plaintiff  shall  file  in  the 
^motiorfor  registry  an  aflSdavit  to  the  effect  that  the  said  notices  have 
sale.  been  duly  advertised,  with  copies  of  the  journals  annexed,  as 

also  such  proofs  as  may  be  necessary  to  establish  the  claim, 

and  a  notice  of  motion  to  have  the  property  sold. 
On  motion  (c.)  If,  wheU  the  motion  comes  before  the  Judge,  he  is 

bToiSered  to  satisfied  that  the  claim  is  well  founded,  he  may  order  the 
be  sold.  property  to  be  appraised  and  sold,  and  the  proceeds  to  be 

paid  into  the  registiy. 
If  more  than        ((?.)  If  there  be  two  or  more  actions  by  default  pending 
default  ^inst  against  the  same  property,  it  shall  not  be  necessary  to  take 
same  property,  out  a  notice  of  sale  in  more  than  one  of  the  actions ;  but,  if 
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the  plaintiff  in  the  firat  action  does  not,  within  eighteen  days     Rules  op 
from  the  filing  of  the  writ  in  that  action,  take  out  and  adver- 


tise the  notice  of  sale,  the  plaintiff  in  the  second  or  any  ^^^*  *3. 
subsequent  action  may  take  out  and  advertise  the  notice  of  maybe^inone 
sale,  if  he  shall  have  filed  in  the  registry  a  writ  of  summons  only,  but  if 

,     .  -I  ^  ...  plaintiff  in 

m  rem  in  such  second  or  subsequent  action.  Jrst  action  do 

not  proceed,  plaintiff  in  anbeequent  action  may. 

(e.)  Within  six  days  from  the   time  when  the  proceeds  Within  6  days 
have  been  paid  into  the  registry,  the  plaintiff  in  each  action  J^™  p^^ 
shall,  if  he  has  not  pi1?Viously  done  so,  file  his  proofs  in  the  of  sale  are  in 
registry  and  have  the  action  placed  on  the  list  for  hearing.       to°Wfi£dlnd 

actions  placed  on  list  for  hearing. 

(/)  In  an  action  of  possession,  after  the  expiration  of  six  In  action  of 
days  from  the  filing  of  the  writ,  if  an  appearance  has  not  ^J^^ff  ^ay 
been  entered,  the  plaintiff  may,  on  filing  in  the  registry  a  on  default  of 
memorandum,  take  out  a  notice  of  proceeding  in  the  action,  m^^andUim^ 
to  be  advertised  by  him  in  two  or  more  public  journals  to  be  ^d  take  out 
from  time  to  time  appointed  by  the  Judge.  ceeding.  ^^^' 

(jj.)  After  the  expiration  of  six  days  from  the  advertise- if  appearance 
ment  of  the  notice  of  proceeding  in  the  said  journals,  if  an  ^°!jf-^*^^®}^ 
appearance  has  not  been  entered,  the  plaintiff  shall  file  in  from  advertise- 
the  registry  an  aflSdavit  to  the  effect  that  the  notice  has  been  JJ®^*^  ^*^t 
duly  advertised,  with  copies  of  the  journals  annexed,  as  also  of  advertise- 
such  proofs  as  may  be  necessary  to  establish  the  action,  and  ^^^\'  ^^  v?^^ 

*  7  "^  ,  .  '  proofs  of  action, 

shall  have  the  action  placed  on  the  list  for  hearing.  and  place 

Qi.)  If  when  the  action   comes  before  the  Judge  he  i^f^h^n^^' 
satisfied  that  the  claim  is  well  founded,  he  may  pronounce  for  poaaession  may 
the  same,  and  decree  possession  of  the  vessel  accordingly.        be  decreed  on  " 

hearing. 

We  apprehend  some  difficulty  in  the  working  of  this  Rule  where  Remarks 
the  plaintiff  in  the  first  action  does  not,  in  time,  take  out  and  on  subsec- 
advertise  the  notice  of  sale.    If  there  be  more  than  two  actions  in  ^^^^  ^  ■' 
default  pending  against  the  same  property,  tlto  Rule  provides  that 
the  plaintiff  in  the  second  or  any  subsequent  action  may  take  out 
and  advertise  the  notice  of  sale  ;  but  what  if  all  the  subsequent 
plaintiffs  attempt  to  do  so  ?    There  seems  nothing  to  prevent  any 
of  them  doing  so,  and  there  may  be  as  many  advertisements  as 
there  are  plaintiffs,  save  one. 

ORDER  XIV.  Ord.l4. 

Leave  to  Defend  where  Writ  specially  Indorsed. 

1.  Where  the  defendant  appears  on  a  writ  of  summons  ^^  »PP«^°ce 
specially  indorsed,  under  Order  III.,  Rule  6,  the  plaintiff  may,  indon^pLi/. 
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Rules  of 
Court. 

Ord.  14. 

tiff  may  call 
on  defendant 
to  show  cause 
why  he  should 
not  sign  final 
judgment  for 
demand  with 
interest  and 
costs. 


on  affidavit  verifyiDg  the  cause  of  action,  and  swearing  that 
in  his  belief  there  is  no  defence  to  the  action,  call  on  the 
defendant  to  show  cause  before  the  Court  or  a  Judge  why 
the  plaintiff  should  not  be -at  liberty  to  sign  final  judgment 
for  the  amount  so  indorsed,  together  with  interest,  if  any,  and 
costs ;  and  the  Court  or  Judge  may,  unless  the  defendant,  by 
affidavit  or  otherwise,  satisfy  tlie  Court  or  Judge  that  he  has 
a  good  defence  to  the  action  on  the  merits,  or  disclose  such 
facts  as  the  Court  or  Judge  may  think  sufficient  to  entitle 
him  to  be  permitted  to  defend  the  %ction,  make  an  order 
empowering  the  plaintiflF  to  sign  judgment  accordingly. 


Such  applica- 
tion  to  be  by 
summons. 


2.  The  application  by  the  plaintiff  for  leave  to  enter  final 
judgment  under  the  last  preceding  Rule  shall  be  made  by 
summons  returnable  not  less  than  two  clear  days  after  service. 


Difference  be- 
twecn  pro- 
cedure under 
this  order  and 
under  Bills  of 
Exchange  Act, 
1855. 


Similarities 
probable  be- 
tween the  two 
procedures. 


All  the  procedure  under  this  14th  Order  seems  to  be  new,  and, 
as  far  as  can  be  foreseen,  to  be  convenient  and  effectual  for  the 
purpose  intended.  By  the  machinery  of  this  Order  the  course  is 
varied  considerably  from  what  is  the  most  analogous  procedure  in 
the  law  as  it  has  hitherto  existed,  t.e.,  procedure  under  the  Bills  of 
Exchange  Act,  1855.  The  course  under  that  Act  required  an 
application  after  service  by  the  defendant  for  leave  to  enter  an 
appearance  and  defend.  The  new  procedure  gives  the  defendant 
the  right  to  enter  an  appearance,  and  puts  the  application  on  the 
plaintiff  for  leave  to  enter  judgment  after  appearance,  but  it  is 
presumed  the  grounds  on  which  this  application  will  be  refused 
will  be  very  like  those  on  which  the  defendant's  application  for 
leave  to  defend  under  the  other  practice  would  be  granted,  save 
that  in  some  cases  the  defendant  had,  under  the  Act  of  1855,  an 
absolute  right  to  defend,  which  is  not  allowed  by  this  procedure ; 
thus,  on  paying  into  Court  the  sum  indorsed  on  the  writ,  the 
defendant,  without  any  affidavit,  might  defend  if  he  chose,  but 
without  this  the  merest  semblance  of  a  defence,  not  absolutely 
frivolous,  was  enough  to  gain  him  the  right  tx)  defend  (a),  and  this 
it  seems  will  probably  still  be  the  nde  ;  nor  was  it  needful  that  the 
defence  should  be  stated  as  particularly  as  in  a  plea  (6),  and 
though  the  statements  in  the  defendant's  affidavits  were  denied  by 
the  plaintiff,  leave  was  yet  given  (c),  for  the  Judge  would  not  try 
the  action  on  affidavits,  though  if  on  the  defendant's  own  affidavits 
they  were  palpably  untrue,  there  the  leave  to  defend  might  be 


(a)  MajUiexcsy.  Marslandf  27  L.  J.  Ex.  14S. 
(6)  Clatf  V.  TurUi/,  27  L.  J.  Ex.  2. 
(c)  Pthert  V.  SUvenif  30  L.  J.  Ex.  1. 
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refused  (a).     The  application  bj  the  defendant  under  that  Act  was      Rulbs  of 
ex  parte  in  the  first  instance  (b).     An  appeal  lay  to  the  Court  from        Court. 


the  order  of  the  Judge  either  allowing  or  refusing  leave ;  but,    Ord.  14. 
except  in  a  strong  case,  the  Court  did  not  interfere  (r),  but  if  Further 
fraudulently  obtained  the  order  would  be  set  aside  either  by  the  remarks  on  bill 
Court  or  the  Judge  who  made  it  (d).    The  defendant  was  not  on  °'  exchange 
the  trial  confined  to  the  defence  set  up  by  his  affidavit  («),  and  this 
Rule  will  no  doubt  be  applied  to  the  new  Order. 

3.  The  defendant  may  show  cause  against  such  applica-  Course  for  de- 
tion  by  oflfering  to  bring  into  Court  the  sum  indorsed  on  the  ^a^^^  *"^ 
writ,  or  by  affidavit.    In  such  affidavit  he  shall  state  whether 

the  defence  he  alleges  goes  to  the  whole  or  to  part  only,  and 
if  so,  to  what  part,  of  the  plaintiff's  claim.  And  the  Judge 
may,  if  he  think  fit,  order  the  defendant  to  attend  and  be 
examined  upon  oath  ;  or  to  produce  any  books  or  documents 
or  copies  of  or  extracts  therefrom. 

4.  If  it  appear  that  the  defence  set  up  by  tlie  defendant  Plaintiff  may 
applies  only  to  a  part  of  the  plaintiff's  claim ;  or  that  any  f*/ Jart  whi?" * 
part  of  his  claim  is  admitted  to  be  due  ;  the  plaintiff  shall  defence  allowed 
have  judgment  forthwith  for  such  part  of  his  claim  as  the        ®  ^^^  "^* 
defence  does  not  apply  to  or  as  is  admitted  to  be  due,  subject 

to  such  terms,  if  any,  as  to  suspending  execution,  or  the  pay- 
ment of  the  amount  levied  or  any  part  thereof  into  Court  by 
the  sheriff,  the  taxation  of  costs,  or  otherwise,  as  the  Judge 
may  think  fit.  And  the  defendant  may  be  allowed  to  defend 
as  to  the  residue  of  the  plaintiff's  claim. 

5.  If  it  appears  to  the  Judge  that  any  defendant  has  a  One  defendant 
good  defence  to  or  ought  to  be  permitted  to  defend  the  action,  JJJ^  ^^' 
and  that  any  other  defendant  has  not  such  defence  and  ought  defend  while 
not  to  be  permitted  to  defend,  the  former  may  be  permitted  JJkSed^inst 
to  defend,  and  the  plaintiff  shall  bo  entitled  to  enter  final  another, 
judgment  against  the  latter,  and  may  issue  execution  upon 

such  judgment  without  prejudice  to  his  right  to  proceed  with 
his  action  against  the  former. 

6.  Leave  to  defend  may    be    given  unconditionally  or  Leave  to  defend 

may  be  allowed 
(a)  S.  C.  on  conditionB. 

(6)  Fitch  V.  GloreTf  26  L.  T.  59. 
(c)  PoUocl  V.  Tw-nock,  1  H.  &  N.  741. 
(rf)  Ibid. 
(e)  See  Saul  v.  Joneg,  1  R  &  E.  59. 
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Rules  of 

COUBT. 

Ord.  14. 


subject  to  such  terms  as  to  giving  security,  or  otherwise,  as 
the  Court  or  a  Judge  may  think  fit. 


Ord.  16.  ORDER  XV. 

Application  for  Account  where  Writ  indorsed  under 


In  defaalt  of 
appeanuQce  to 
writ  specially 
indorsed  nnder 
Order  3,  Role 
8,  order  for 
account  unless 
preliminary 
question  to  be 
tried. 


Application 
by  summons 
after  time  for 
appearance 
expired. 


Order  III.,  Rule  8. 

1.  In  default  of  appearance  to  a  summons  indorsed 
under  Order  III.,  Rule  8,  and  after  appearance,  unless  the 
defendant,  by  affidavit  or  otherwise,  satisfy  the  Court  or  a 
Judge  that  there  is  some  preliminary  question  to  be  tried,  an 
order  for  the  account  claimed,  with  all  directions  now  usual 
in  the  Court  of  Chancery  in  similar  cases,  shall  be  forthwith 
made. 

2.  An  application  for  such  order  as  mentioned  in  the 
last  preceding  Rule  shall  be  made  by  summons,  and  be  sup- 
ported by  an  affidavit  filed  on  behalf  of  the  plaintiff,  stating 
concisely  the  grounds  of  his  claim  to  an  account.  The  appli- 
cation may  be  made  at  any  time  after  the  time  for  entering 
an  appearance  has  expired. 


Ord.  le. 


ORDER    XVI. 
parties. 


Persons  may  be  1.  All  persons  maybe  joined  as  plaintiffs  in  whom  the 
i»rties*who  right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly, 
claim  rights,     severally,  or  in  the  alternative.    And  judgment  may  be  given 

acveraiw  ^^^  ^^^^  ®^^  ^^  more  of  the  plaintiffs  as  may  be  found  to  be 
jointly,  or  alter-  entitled  to  relief,  for  such  relief  as  he  or  they  may  be  entitled 
natively.  ^^  without  any  amendment.  But  the  defendant,  though 
unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  or  persons  who  shall  not  be  found  entitled 
to  relief,  unless  the  Court  in  disposing  of  the  costs  of  the 
action  shall  otherwise  direct. 

• 

This  Rule  is  in  detail  carried  out  by  the  subsequent  Rule  13 

(sec  notes  on  that  Rule).     Rule  1  of  this  Order   seems  nearly 

See  Common     identical  with  the  Common  Law  Procedure  Act,  1860,  sect.  19; 

Law  Procedure  but  that  section  gave  no  assistance  where  the  right  lay  altema- 

A. A      1 QAA  ^  O  af 

sect.  19.  '        tively  in  one  or  other  of  two  or  more  plaintiffs.     This  has  now 
been  amended. 
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2.  Where  an  action  has  been  commenced  in  the  name  of     Rules  op 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether        ^^^^' 


it  has  been  commenced  in  the  name  of  the  right  plaintiff  or   Ord.  16. 
plaintiffs,  the  Court  or  a  Judge  may,  if  satisfied  that  it  has  ^?^^  "^y  8°^- 
been  so  commenced  through  a  bonS,  fide  mistake,  and  that  it  pMntiff  for  or 
is  necessary  for  the   determination  of  the  real  matter  in  ^  plaintiff 
dispute  so  to  do,  order  any  other  person  or  persons  to  be 
substituted  or  added  as  plaintiff  or  plaintiffs  upon  such  terms 
as  may  seem  just. 

It  is  obvious  that  this  Rule  must  be  veiy  cautiously  dealt  with  Caution  neces- 
in  practice ;  and  the  power  as  to  terms  is  quite  necessary,  since  the  ^^  ^  ^,  , 
adding  of  a  new  plaintiff  may  make  a  new  person  liable  for  costs,  power, 
which  he  has  never  undertaken  himself,  and  the  circumstances  can 
rarely  occur  in  which  such  a  step  ought  to  be  taken ;  however,  it 
is  not  to  be  assumed  that  the  power  will  be  used  where  it  ought 
not. 

3.  All  persons  may  be  joined  as  defendants  against  whom  Persons  may 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly,  a^fondantT 
severally,  or  in  the  alternative.    And  judgment  may  be  given  liable  jointly, 
against  such  one  or  more  of  the  defendants  as  may  be  found  aiteraatWeW. 
to  be  liable,  according  to  their  respective  liabilities,  without 

any  amendment. 

By  the  Ck)mmon  Law  Procedure  Act,  1852,  sect.  37,  full  powers  of  See  15  &  16 
amendment  were  given  to  the  Court  in  cases  where  defendants  ^*^y  ®*  ^^» 
were  misjoined,  but  this  new  Rule  allows  justice  to  be  done  with- 
out any  amendment. 

4.  It  shall  not  be  necessary  that  every  defendant  to  any  Each  defendant 
action  shall  be  interested  as  to  all  the  relief  thereby  prayed  ^nter^tLnn 
for,  or  as  to  every  cause  of  action  included  therein ;  but  the  entire  relief. 
Court  or  a  Judge  mav  make  such  order  as  may  appear  just 

to  prevent  any  defendant  from  being  embanked  or  put  to 
expense  by  being  required  to  attend  any  proceedings  in  such 
action  in  which  he  may  have  no  interest. 

5.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  Plaintiff  may 
same  action  all  or  any  of  the  persons  severally,  or  jointly  and  J^ies  lilwe^ 
severally,  liable  on  any  one  contract,  including  parties  to  bills  "» same  con- 
of  exchange  and  promissory  notes.  "^ 

By  Order  7  of  the  Consolidated  Orders  in  Chancery,  Rule  2,  it 
was  provided  that  where  the  plaintiff  has   a  joint  and  several 
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Rules  or     demand  against  several  persons,  either  as  principals  or  sureties,  it 

CouRT^ shall  not  be  necessary  to  bring  before  the  Court,  as  parties  to  a. 

Ord.  16.   ^^^  concerning  such  demand,  all  the  persons  liable  thereto  ;  but 

the  plaintiff  may  proceed  against  one  or  more  of  the  persons. 

severally  liable.    This  rule  was  held  to  be  applicable  where  the 

amount  is  ascertained,  see  (a) ;  but  at  first  sight  seems  to  have 

been  disregarded  in  cases  referred  to  (5).    These  cases,  however,. 

seem  to  be  well  decided,  the  distinction  having  been  consistently 

Suit  may  pro-   established  that  the  order  permits  a  suit  to  go  on  against  some- 

cced  against      defendants  severally  liable,  when  the  extent  of  their  liability  i* 

ants  where       ^^^d  in  any  case  j  but  where  a  general  account  and  general 

extent  of  their  administration  are  sought,  or  may  be  involved  in  the  suit,  all  th& 

fi^^d  *b  ^        parties  who  may  be  involved  in  the  account  must  be  before  the 

where  general   Court  (c),  and  the  order  will  not  be  held  to  apply.     It  is  appre- 

act  involved,     hended  that  the  like  limitation  will  apply  in  the  case  of  the  new 

hiter^tedT^^  order,  for  the  same  reason  prevails  now  as  under  the  former  order. 

therein  must     The  personal  representative  of  an  executor  or  trustee,  who  had 

be  parties,        never  acted  or  received  assets,  was  not,  even  before  the  passing  of 

the  old  Kule  (which  was  a  renewal  of  Rule  32,  of  26th  August, 

1841),  a  necessary  party  to  a  suit  for  the  administration  of  the 

Partnership      estate  (d).    But  the  general  order  did  not  allow  a  partnership 

debt  not  ^^^i  to  be  recovered  against  one  partner's  representative  without 

against  repre-    making  a  Surviving  partner  a  party  (e)  ;  for  the  surviving  partner 

sentative  of      was  the  party  legally  liable  to  pay  the  debt.    A  plaintiff  was  not 

partner^with-    ^illowed  under  this  order  to  sue  a  surety  in  the  absence  of  his 

out  surviving    principal  or  co-surety  (/)  :  see  also  as  to  parties  in  respect  of  joint 

partner  being    ajj^  several  demands  {g). 

^^^\        ,         It  is  submitted  that  all  the  exceptions  which  prevailed  against 

seems*  un^"*  ^  *^®  ^^^  ^^^®  ^^^^»  ^^  *^®  ^®  circumstances,  prevail  against  the 
changed ;  liens  new  j  but  it  will  alter  the  practice  in  Common  Law  matters  con- 
At  law.  siderably,  as  many  defendants  may  now  be  sued  together  who 

would  formerly  have  required  separate  actions  against  them. 

(a)  Perry  v.  Knott,  5  Beav.  293  ;  Strong  v.  Strong,  18  Beav.  408  ;  A-orrw  v. 
Wright,  14  Beav.  291  ;  Att.-Gen.  v.  Pearson,  2  Coll.  681  ;  Att.-Oen,  v.  Corp.  of 
Leiceister,  7  Beav.  176  ;  Bateman  v.  Margerison,  6  Ha.  496  ;  Mastei'S  v.  Batmes, 
2  Y.  &  C.  C.  C.  616. 

(6)  FuMtll  V.  Ehcin,  7  Ha.  29  ;  Lemn  v.  Allen,  8  W.  R.  603  ;  Folder  v. 
Reynal,  2  D.  G.  &  Sm.  749 ;  ShipUyn  v.  Raidim,  4  Ha.  619  ;  see  note  to 
Devaynex  v.  Robinson,  24  Beav.  86,  and  see  Macgacken  v.  Dew,  15  Bea.  84. 

(c)  Coppard  v.  Alien,  2  Be  G.  J.  &  S.  173  ;  Chancellor  v.  Morecra/t,  11  Beav, 
262  ;  Biggs  v.  Penn,  4  Ha.  469  ;  ffall  v.  Austen,  2  CoL  570  ;  Penny  v.  Penny, 
I  9  Ha.  39. 

(rf)  Brown  r.  Pittman,  Gilb.  Eq.  R.  75  ;  StncUand  v.  Strickland,  12  Sim. 
463 ;  Dyson  v.  Morris,  1  Ha.  418  ;  Pitt  ▼.  Brewster,  Dick.  87 ;  and  compare 
Masters  r.  Barnes,  2  Y.  &  C.  C.  C.  616,  with  Mall  v.  Austen,  2  Coll.  570,  and 
Holland  v.  Prior,  1  M.  &  K.  237. 

(e)  UilU  V.  M*Rae,  9  Ha.  297  ;  Cox  v.  Stephens,  2  N.  R.  506. 

(/)  Uoyd  V.  Smiik,  13  Sim.  467  ;  Pierson  v.  Bard^iy,  2  D.  G.  &  Sm.  746  ; 
Allan  Y,  Jfoulden,  6  Beav.  148. 
I  (g)  Maclntyre  v.  ConneU,  1  Sim.  N.  S.  252  ;  Mayor  of  Berwick  v.  Murray^ 

6  W.  B.  208  ;  CoUby  v.  i/air«n#,  6  Jur.  162. 
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This  rule  introduces  powers  which  seem  quite  new,  but  we  doubt     Rules  op 
much  whether  the  exercise  of  them  will  not  be  rather  mischievous         ^^^'''    _ 
than   beneficial :   the  rule   seems   calculated  to  encourage  suits    Ord.  16. 
against  persons  who  are  not  in  the  least  liable  to  any  claim,  and  Danger  of  the 
merely  for  the   pm-pose   of  getting  the   opinion   of  the   Court  rule, 
whether  any  demand  may  be  made  against  them  or  not,  a  matter 
of  which  a  plaintiff  at  present  certifies  himself,  if  he  be  wise,  by 
recourse  to  his  own  advisers  without  proceeding  against  any  one 
until  he  has  at  least  an  opinion  of  counsel  that  that  other  is  liable. 

6.  Where  in  any  action,  whether  founded  upon  contract  or  PlaiDtiff  in 
otherwise,  the  plaintiff  is  in  doubt  as  to  the  person  from  thaVj^j,"'* 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  he  is  entitled 
herein-after   mentioned,   or   as   may  be  prescribed  by  any  ^y® jj^j^^^^j^^g^ 
special  order,  join  two  or  more  defendants,  to  the  intent  that  as  to  whom  he 
in   such   action   the   question   as  to  which,  if  any,  of  the 
defendants  is  liable,  and  to  what  extent,  may  be  determined 

as  between  all  parties  to  the  action. 

This  rule  introduces  a  power  which  seems  quite  new,  but  it  Query  whether 
may  be  open  to  doubt  whether  it  will  bo  beneficial  or  not.  It  ™^®  J^}^.^ 
seems  intended  to  give  a  plaintiff  power  to  join  several  parties  in 
an  action  when  it  may  be  quite  clear  that  he  has  rights  against 
but  one  of  them,  and  he  is  not  sure  which  :  in  such  case  it  seems 
clear  he  must  himself  bear  the  costs  of  which  ever  defendant  turns 
out  not  to  have  been  the  correct  one.  But  even  in  this  case  it 
will  hardly  be  just  to  allow  that  defendant  to  have  been  harassed 
by  a  suit  on  the  mere  ground  that  the  plaintiff  thought  he  might 
have  some  ground  of  suit  against  him,  and  it  is  not  clear  that 
even  the  plaintiff  will  have  any  great  advantage  from  the  new 
practice. 

7.  Trustees,  executors,  and  administrators  may  sue  and  be  Trustees,  &c , 
sued  on  behalf  of  or  as  representing  the  property  or  estate  of  SSt'oSa^'** 
which  they  are  trustees  or  representatives,  without  joining  without  parties 
any   of  the  parties  beneficially  interested   in  the  trust   or  j^tereS^l^ 
estate,  and  shall  be  considered  as  representing  such  parties  Court  may 

in  the  action ;  but  the  Court  or  a  Judge  may,  at  any  stage  Jl^jes.*^ 
of  the  proceedings,  order  any  of  such  parties  to  be  made 
parties  to  the  action,  either  in  addition  to  or  in  lieu  of  the 
previously  existing  parties  thereto. 

This  rule  may  often  save  costs,  but  it  is  of  course  open  to  the 
objection  that  great  mischief  may  occasionally  be  effected  if  trus- 
tees, <S:c.,  do  not  act  with  sufficient  care  and  skill ;  on  the  whole, 
however,  the  rule  seems  a  good  one. 
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RuLcs  or 

COUBT. 

Ord.  16. 

Married  women 
and  infants 
may  sue  and 
be  sued  as  in 
Chanceiy.     Or 
married  women 
may  sue  or 
defend  alone 
on  giring 
security. 


8.  Married  women  and  infants  may  respectively  sue  as 
plaintiffs  by  their  next  friends,  in  the  manner  practised  in 
the  Court  of  Chancery  before  the  passing  of  this  Act ;  and 
infants  may,  in  like  manner,  defend  any  action  by  their 
guardians  appointed  for  that  purpose.  Married  women  may 
also,  by  the  leave  of  the  Court  or  a  Judge,  sue  or  defend 
without  their  husbands  and  without  a  next  friend,  on  giving 
such  security  (if  any)  for  costs  as  the  Court  or  a  Judge  may 
require. 

This  introduces  in  Common  Law  matters  a  practice  which  was 
found  most  useful  in  Chancery.  It  also  adds,  both  in  Chancery 
and  Common  Law  matters,  a  power  which  cannot  fail  to  be  useful 
occasionally. 


One  party  may  9.  Where  there  are  numerous  parties  having  the  same 
on^lSiatf  of  iiiterest  in  one  action,  one  or  more  of  such  parties  may  sue  or 
all  in  same  be  sued,  or  may  be  authorised  by  the  Court  to  defend  in  sucli 
interest.  action,  on  behalf  or  for  the  benefit  of  all  parties  so  interested. 


Similar  prac- 
tice  did  exist 
to  some  extent 
in  Chanceiy. 


Co-partners 
may  sue  and 
defend  in  name 
of  their  firms. 
Party  may 
apply  by  sum- 
mons for  names 
of  those  so 
appearing. 


This  will  be  a  useful  power  sometimes  even  in  Common  Law 
matters.  Something  like  it  in  administration  was  indispensable, 
and  has  always  existed  in  Chancery  in  the  case  of  creditors'  suits 
for  administration  and  the  like ;  but  this  was  one  plaintiff  suing 
on  behalf  of  hiniself  and  all  others.  The  process  of  defending  by 
one  or  more  on  behalf  of  others  was  also  allowed  where  the  de- 
fendants were  so  numerous  that  they  could  not  all  be  made 
parties  (a). 

10.  Any  two  or  more  persons  claiming  or  being  liable  as 
co-partners  may  sue  or  be  sued  in  the  name  of  their  res- 
pective  firms,  if  any ;  and  any  party  to  an  action  may  in  such 
case  apply  by  summons  to  a  Judge  for  a  statement  of  the 
names  of  the  persons  who  are  co-partners  in  any  such  firm 
to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  Judge  may  direct. 


Object  of  rule       It  does  not  seem  veiy  clear  what  is  the  intention  of  this  rule. 

doubtful.  jf  it  be  only  to  give  facility  to  the  plaintiff  in  recovering  against 

persons  who  have  become  liable  to  bim  without  necessitating  him 
to  discover  by  what  names  the  defendants  were  christened  wlio 

(a)  Richardson  v.  Larpent,  2  Y.  &  C.  C.  C.  507  ;  Pare  v.  Clegg,  29  Bea. 
689-602;  Bromley  ▼.  WiUiams,  32  Bea.  177  ;  ffoole  v.  O.  W.  Hail.  Co.,  L.  R. 
8  Ch.  262-273  ;  Cramer  ?.  Bird,  L.  R.  6  Bq.  143-148  ;  PickeHwj  v.  WiUiams, 
16  W.  R.  218. 
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have  cjontracted  their  liabilities  in  a  trade  name,  rendering  it  suffi-     Kulm  of 

cient  for  him  to  sue  them  in  the  same  name  in  which  their  con-         ^^^^' 

tract  was  made,  and  it  is  apprehended  there  is  nothing  more  in-    Ord.  16. 

tended,  then  it  is  well ;  but  it  docs  not  seem  quite  clear  that  it 

may  not  go  further  in  changing  a  firm  into  a  quasi  corporation, 

which  may  lead  to  much  mischief :  but  it  is  needless  to  speculate 

on  this  until  it  appear  that  such  a  result  will  follow  from  the  rule, 

which  is  certainly  not  clear.     The  rule  seems  to  be  partly  aided 

and  partly  rendered  unnecessary  by  Order  7,  Rule  2,  which  ought 

to  be  examined  with  reference  to  it. 

11.  Subject  to  the  provisions  of  the  Act,  and  these  Rules  15  &  16  Vict. 
the  provisions  as  to  parties,  contained  in  section  42  of  15  &  ^J^^i^'f^^ 
16  Victoria,  chapter  86,  shall  be  in  force  as  to  actions  in  the  aa  to  parties. 
High  Court  of  Justice. 

The  rules  as  to  parties  in  Chancery  seem  in  other  respects  than 
those  in  which  any  alteration  may  have  been  expressly  made  by 
the  rules  already  mentioned,  and  the  other  rules  of  this  order,  to 
be  left  as  they  were  hitherto,  and  that  this  is  the  intention  seems 
indicated  by  repassing  this  rule  as  to  parties.  The  rules  men- 
tioned are  as  follows  :— 

Any  residuary  legatee  or  next  of  kin  may,  without  serving  the  Rule  1. 
remaining  residuary  legatee  or  next  of  kin,  have  a  decree  for  the 
administration  of  the  personal  estate  of  a  deceased  person. 

Any  legatee  interested  in  a  legacy  charged  upon  real  estate  Bole  2. 
and  any  person  interested  in  the  proceeds  of  real  estate  directed 
to  be  sold  may,  without  serving  any  other  legatee  or  person 
interested  in  the  proceeds  of  the  estate,  have  a  decree  for  the 
administration  of  the  estate  of  a  deceased  person. 

Any  residuary  devisee  or  heir  may,  without  serving  any  co-  Rule  3. 
residuary  devisee  or  coheir,  have  the  hke  decree. 

Any  one  of  several  cestuis  que  trust  under  anj  deed  or  instni-  Rule  4. 
ment  may,  without  serving  any  other  of  such  cestuis  que  trust, 
have  a  decree  for  the  execution  of  the  trusts  of  the  deed  or 
instrument. 

In  all  suits  for  the  protection  of  property  pending  litigation,  and  Rule  5. 
in  all  cases  in  the  nature  of  waste,  one  person  may  sue  on  behalf  of 
himself  and  of  all  persons  having  the  same  interest. 

Any  executor,  administrator,  or  trustee,  may  obtain  a  decree  Rule  6. 
against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for  the 
administration  of  the  estate,  or  the  execution  of  the  trusts. 

In  all  the  above  cases  the  court,  if  it  shall  see  fit,  may  require  Rule  7. 
any  otherperson  or  persons  to  be  made  a  party  or  parties  to  the 
suit,  and  may,  if  it  shall  see  fit,  give  the  conduct  of  the  suit  to  such 
person  as  it  may  deem  proper,  and  may  make  such  order  in  any 
particular  case  as  it  may  deem  just  for  placing  the  defendant  on 
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Rules  of 
Court. 

"brd.  16. 

Rule  8. 


Rule  9. 


the  record  on  the  same  footing  in  regcord  to  costs  as  other  parties 
having  a  common  interest  with  him  in  the  matters  in  question. 

In  all  the  above  cases  the  persons  who  according  to  the  present 
practice  of  the  Courts,  would  be  necessaiy  parties  to  the  suit,  shall 
be  served  with  notice  of  the  decree,  and  After  such  notice  they  shall 
be  bound  by  the  proceedings  in  the  same  manner  as  if  they  had 
been  originally  made  parties  to  the  suit ;  and  they  may,  by  an 
order  of  Court,  have  liberty  to  attend  the  proceedings  under  the 
decree  ;  and  any  party  so  served  may,  within  such  time  as  shall  in 
that  behalf  be  prescribed,  apply  to  the  Court  to  add  to  the 
decree. 

In  all  suits  concerning  real  or  personal  estate  which  is  vested  in 
trustees  under  a  will,  settlement,  or  otherwise,  such  trustees  shall 
represent  the  persons  beneficially  interested  under  the  trust,  in  the 
same  manner  and  to  the  same  extent  as  the  executors  or  adminis- 
trators in  suits  concerning  pei*sonal  estate  represent  the  person 
beneficially  interested  in  such  pei*sonal  estate  ;  and  in  such  cases  it 
shall  not  be  necessary  to  make  the  persons  beneficially  interested 
under  the  trusts,  parties  to  the  suit ;  but  the  Court  may,  upon 
consideration  of  the  matter,  on  the  hearhig,  if  it  shall  so  think  fit, 
order  such  persons,  or  any  of  them,  to  be  made  parties. 


Probate  rules         12.  Subject  as  last  aforesaid,  in  all  Probate  actions  the 
maintained  as  rules  as  to  parties,  heretofore  in  use  in  the  Court  of  Probate, 
shall  continue  to  be  in  force. 


Action  not  to 
fail  by  reason 
of  misjoinder. 

Court  may 
dismiss  or  add 
parties. 


No  one  to  be 
added  as  plain- 
tiff or  sni  juris 
nor  as  next 
friend  of  plain- 
tiff without 


13.  No  action  shall  be  defeated  by  reason  of  the  mis- 
joinder of  parties,  and  the  Court  may  in  every  action  deal 
with  the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  parties  actually  before  it.  The  Court  or 
a  Judge  may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such  terms  as 
may  appear  to  the  Court  or  a  Judge  to  be  just,  order  that 
the  name  or  names  of  any  party  or  parties,  whether  as  plain- 
tiflfs  or  as  defendants,  improperly  joined,  be  struck  out ;  and 
that  the  name  or  names  of  any  party  or  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been  joined,  or 
whose  presence  before  the  Court  may  be  necessary  in  order 
to  enable  the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the  action,  be 
added.  No  person  shall  be  added  as  a  plaintiff  suing  without 
a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under  any 
disability,  without  his  own  consent  thereto.  All  parties 
whose  names  are  so  added  as  defendants  shall  be  served  with 
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a  summons  or  notice  in  manner  herein-after  mentioned,  or  in     ^vles  of 
such  manner  as  may  be  prescribed  by  any  special  order,  and 


the  proceedings  as  against  them  shall  be  deemed  to  have   Ord.  16. 
begun  only  on  the  service  of  such  summons  or  notice.  ^dedluT^ 

served. 

Formerly,  misjoinder  of  plaintiflfs  in  Chancery  was  ground  for  Former  law  in 
demurrer  or  plea  (a)  as  the  case  might  be,  and  consequently  for  ^^^'^^^J^- 
dismissal  of  the  bill,  but  this  has  long  been  remedied  (6).     At 
law,  also,  a  misjoinder  of  plaintiff's  in  actions  ex  contractu  might 
have  been  fatal  before  the  Common  Law  Procedure  Act,  18G0,  23  At  Common 
ife  2i  Vict  c.  126,  sect.   19,  by  which  it  was  enacted  that  the  ^^ 
joinder  of  too  many  plaintiffs  shall  not  be  fatal,  but  every  action  c.  26  s.  19. 
may  be  brought  in  the  name  of  all  the  persons  in  whom  the  legal 
right  may  be  supposed  to  exist ;  and  judgment  may  be  given  in 
favour  of  the  plaintiffs  by  whom  the  action  is  brought,  or  of  one 
or  more  of  them,  or  in  case  of  any  question  of  misjoinder  being 
raised  then  in  favour  of  such  one  or  more  of  them  as  shall  be 
adjudged  by  the  Court  to  be  entitled  to  recover  :  Provided  always, 
that  the  defendant,  though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  joining  any  person  or  persons  in  whose  favour 
judgment  is  not  given,  unless  otherwise  ordered  by  the  Court  or  a 
Judge.    This  enactment,  however,  only  applies  where  the  plaintiffs  limit  of  enact 
named  include  all  the  true  plaintiffs  not  where  one  of  the  plaintiffs  ^^^^' 
together  with  another  pcrs  m  not  plaintiff  were  the  persons  really 
entitled  (c)  and  it  has  bceu  held  not  to  apply  where  one  only  of 
the  plaintiffs  was  entitled  and  the  question  really  was  which  of 
them(cZ)  either  of  these  cases  might  it  seems  be  dealt  with  under 
the  new  rule. 

There  had  been  some  steps  taken  even  before  the  Act  of  1860 
before  named  to  remedy  the  mischiefs  of  misjoinder  and  nonjoinder 
at  Common  Law ;  thus  by  the  Common  Law  Procedure  Act,  1852, 15  &  16  Vict, 
sects.  34  and  35,  provisions  had  been  made  which  it  is  not  now  ^J^'  ^  ^"^^ 
necessary  to  set  out  specifically. 

The  misjoinder  of  plaintiffs  in  actions  ex  delicto  was  before  the 
act  of  1860  fatal,  but  this  has  been  amended  by  the  same  section 
as  is  above  referred  to  with  regard  to  actions  ex  contractu. 

The  joinder  of  too  many  defendants  in  actions  ex  contractu  wiis  Misjoinder  of 
also  fatal  formerly  at  law,  for  the  contract  had  to  be  proved  as  a  defendants  in 

actions  ex 
contractu. 

(a)  Cttff  ▼.  PlaleUf  4  Russ.  242 ;  Kitig  of  Spain  v.  Machado,  4  Russ.  225  ; 
Makepeace  t.  Haytkornef  4  Russ.  244  ;  Page  v.  Townahend,  5  Sim.  395  ; 
Delondre  ▼.  Shaw,  2  Sim.  237  ;  Gl^n  v.  JSoarea,  3  M.  &  K.  450-472. 

(6)  15  &  16  Vict.  c.  86,  s.  49  ;  Cleinents  v.  Boic€8,  1  Drew.  684  ;  Evans  r. 
Coventry^  3  Drew.  75 ;  5  D.  G.  M.  &  O.  91 1  ;  Beechiwj  v.  Uoyd,  3  Drew.  227  ; 
Williams  v.  Salmand,  2  K.  &  J.  463 ;  Stupart  v.  ArrowtmUh,  3  Sm.  &  (i.  176 ; 
BarUm  v.  Barton,  3  K.  &  J.  512. 

(c)  Stubs  f.  Stubs,  1  H.  &  C.  257  ;  31  L.  J.  Ex.  510. 

{d)  BeUingham  ▼.  Clark,  1  B.  &  S.  332. 
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R{7LS8  OF 

Court. 

Ord.  16. 


15  &  16  Vic. 
c  76,  8.  37. 


Misjoinder  of 
defendants  in 
actions  ex 
delicto. 


Costa. 


No  misjoinder 
of  defendants 
in  equity. 


Setting  down 
cause  on  ob- 
jection for 
want  of  parties 
abolished. 
Eflfcct  of  de- 
murrer for 
Want  of  parties. 


contract  between  all  the  plaintiffs  and  all  the  defendants,  and  if  a 
.  different  contract  was  proved  it  did  not  sustain  the  action,  so  if  all 
the  defendants  but  one  in  an  action  ex  contractu  asrainst  thera  all 
suffer  judgment  by  default  and  one  pleads  in  denial  of  the  contract, 
the  plaintiff  had  to  prove  a  contract  by  all,  or  the  entire  action 
failed  (a).  But  the  Common  Law  Procedure  Act,  18o2,  s.  37,  gave 
full  powers  to  the  Court  to  amend  in  all  such  cases  before  or  at 
trial,  where  it  should  seem  to  it  not  to  do  injustice,  on  such  terms 
as  it  should  think  fit. 

The  misjoinder  of  defendants  on  a  true  action  ex  delicto  was 
harmless  as  regards  the  action  :  one  defendant  might  be  acquitted 
and  the  other  convicted  (6),  the  defendants  acquitted  were  entitled 
to  their  costs  unless  the  Judge  certified  against  them,  that  there 
was  reasonable  ground  for  joining  them  (c).  As  to  the  rule  for 
ascertaining  what  costs  are  allowed  in  such  cases,  see  cases  (c/). 
Where  two  defendants  really  appeared  by  one  attorney,  though 
apparently  by  two,  they  were  not  allowed  separate  bills  of  cost  (^), 
and  where  two  defended  by  two  members  of  the  same  firm  only, 
one  set  of  briefs,  counsers  fees,  itc,  was  allowed  (/). 

In  equity  there  is  no  such  thing  as  misjoinder  of  defendants, 
that  is  to  say  it  has  no  effect  on  the  suit,  the  bill  may  well  be 
allowed  against  some  defendants  and  dismiisscd  against  others. 

But  a  nonjoinder  of  requisite  parties  in  equity  is  still  ground  for 
an  objection  which  may  be  taken  if  apparent  on  the  face  of  the  bill 
by  demurrer  (g),  or  may  be  taken  by  plea  (A)  or  answer  or  at  the 
hearing  (i)  even  though  not  taken  by  demurrer  when  it  was  open  ; 
but,  if  apparent  on  the  face  of  the  bill,  a  demurrer  was  certainly 
the  most  proper  way  of  raising  the  objection.  Section  42  of  15  & 
16  Viet  a  86  abolished  the  objection  for  want  of  parties  in  many 
cases  comprised  in  the  9  Rules  laid  down  in  tliat  section  which  are 
cited  above  in  note  to  Rule  11,  pp.  179-180. 

Section  43  of  same  Act  abolished  the  practice,  before  that  used,  of 
setting  down  a  cause  on  an  objection  for  want  of  parties.  And 
even  before  these  enactments,  a  demurrer  for  want  of  parties,  even 
when  allowed,  did  not  in  general  put  the  cause  out  of  Court ;  for 
the  plaintiff  nearly  always  had  leave  to  amend  by  adding  the  proper 

(a)  Eliot  V.  3/or/o?i,  7  C.  &  P.  834. 

(6)  Cooper  ▼.  South,  4  Taunt.  802 ;  Etch  v.  PUl-irv/ton,  Carth.  171 ;  Bastard 
V.  Hancock f  Carth.  361. 

(c)  8  &  9  W.  3,  c.  11,  8.  1 ;  3  &  4  W.  4,  c.  42,  s.  32. 

(d)  Griffiths  T.  Kijnaston,  2  Tyr.  757  ;  Griffith  v.  Jones,  4  D.  P.  C.  159, 
2  C.  M.  &  &  333  ;  Starliwj  v.  Cousins,  1  Gale.  159 ;  Gambrell  v.  Earl  of  Fal' 
moiuii,  5  Ad.  &  B.  403  :  Norman  v.  Clim^nson,  4  Man.  &  G.  243  ;  Aldtrson  ▼. 
WniMell,  2  D.  &  L.  127  ;  Bartholomew  v.  Stephens,  6  AL  &  W.  386. 

(c)  Nanny  v.  Kenrick,  2  D.  P.  C.  a34. 

(/*)  Gambrell  v.  Earl  Falmouth,  5  Ad.  &  K.  403. 

(r/)  JIamp  V.  Robinson,  3  D.  G.  J.  &  S.  97-109. 

(A)  Uamm  v.  Stevens,  1  Vem.  110,  Mitford  on  PL  280. 

(0  Cox  v.  Sterns,  9  Jur.  N.  8.  1144,  11  W.  B.  929. 
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parties  (a) ;  but  it  was  not  imperative  to  grant  this  leave,  for  if  the     Rulkj  of 
Court  saw  that  the  plaintiff  would  have  no  relief  even  after  amend-  ^"' 


ment  by  the  addition  of  parties,  it  was  not  bound  to  let  the  cause    Ord.  16. 
stand  over  for  the  addition  of  parties  (6),  the  suit  was  however  not 
so  out  of  Court  as  to  prevent  the  Court  after  the  demurrer  was 
allowed,  granting  an  injunction  or  receiver  (c). 

Where  the  bill  shows  a  good  reason  why  some  proper  parties  Disallowed 
had  not  been  made  parties  to  the  suit,  as,  for  instance,  that  they  ^^»«™  ^ii* 
are  residing  out  of  the  jurisdiction  {d)y  or  where  it  seeks  a  dis-  for  ominion. 
covery  of  the  necessary  parties  {e)^  neither  a  demurrer  nor  a  plea 
for  want  of  parties  would  be  allowed,  unless  the  plea  showed  that 
the  excuse  made  by  the  bill  was  untrue  (/). 

Where  the  objection  was  taken  by  the  defendant  in  his  answer  or  CostB  on  such 
affidavit,  or  was  on  the  face  of  the  bill,  the  objection  being  raised  at  objection, 
the  hearing  gave  the  defendant  the  costs  of  the  day,  and  the  plain- 
tiff had  liberty  to  amend  or  file  supplemental  bill ;  but  if  the 
objection  depended  on  a  fact  in  the  defendant's  knowledge  and  he 
has  not  raised  it  on  his  answer  or  affidavit,  the  plaintiff  had  his 
leave  to  amend  without  paying  the  costs  of  the  day  ((/).  No  costs 
were  given  where  the  defect  arose  from  a  matter  occurring  after  the 
cause  was  at  issue  (A). 

Objections  for  want  of  parties  are  however  now  rare,  as,  in  addi- 
tion to  the  other  enactments  discouraging  and  preventing  them 
which  have  been  already  alluded  to,  the  General  Order  23,  Rule  11,  Consolidated 
provided  that — ^Where  a  defendant  at  the  hearing  of  a  cause  ob-  o^^^i^lj^*^' 
jccts  that  a  suit  is  defective  for  want  of  parties  and  has  not,  by     ' 
plea  or  answer,  taken  the  objection  and  therein  specified  by  name 
or  description  the  parties  to  whom  the  objection  applies,  the  Court, 
if  it  shall  think  fit,  may  make  a  decree  saving  the  rights  of  absent 
parties  :  see  on  this  rule  (t).    This  discretion  the  Court  would  only  Only  uwd 
use  where  the  rights  of  the  absent  party  might  be  saved  by  the  ^i*?®  "«^** 
decree  :  so,  where  the  husband  of  a  female  plaintiff  or  defendant  j^^y  might 

was  absent,  the  Court  would  not  make  a  decree  in  his  absence  (A:);  be  sared  by 

decree. 

(a)  Bressenden  r.  Decreed,  2  Ca.  in  Cb.  197  ;  see  also  Lloyd  t.  Loaring,  6  Ves. 
773-779. 

(6)  Tyler  v.  Belly  2  M.  &  C.  89-110;  1  C.  P.  Coop.  t.  Cott.  39  ;  Lund  t. 
Blanchard,  4  Ha.  9-23  ;  Luter  y.  Meadouxrofi,  1  C.  P.  Coop.  t.  Cott.  872. 

(c)  ffamp  V.  RobinwHy  3  D.  G.  J.  k  S.  97-109  ;  soo  Contt,  v.  Harris,  T.  &  R. 
514. 

{d)  Cawdad  v.  Cely,  Pr.  Ch.  83  ;  Dai^waU  t.  WaUwiy  2  Atk.  610. 

(e)  Bowyer  t.  Cavert,  1  Vera.  96. 

(/)  Mitford  PI.  281. 

{g)  MUckell  v.  Bailey,  8  Mad.  61 ;  Furze  t.  Shorwood,  5  M.  &  C.  96  ;  Att- 
Gen.  V.  Hill,  3  M.  ft  C.  247  ;  Maton  v.  FranHin,  1  Y.  &  C.  C.  C.  239-242  ; 
Kirwan  v.  Daniel^  7  Ha.  347-351 ;  Moodie  v.  Bannister,  17  Jur.  620. 

(A)  FuueU  T.  Lliciny  7  Ha.  29. 

(»)  Meddowcroft  ▼.  CampbeUy  13  Bea.  184  ;  Maybery  v.  Brookintj,  7  D.  G.  M. 
&  G.  673 ;  FavJUctter  v.  Danidy  8  Ha.  199  ;  May  v.  Selhyy  1  Y.  &  C.  C.  C.  335  ; 
Fellham  t.  Clark,  1  D.  G.  &  8m.  807  ;  Daubuz  v.  Peel,  1  Coop.  t.  Cott.  366. 

(k)  Bussell  T.  Lucy,  18  L.  J.  Ch.  464. 
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Bulks  of 

COUKT. 

brd.ie. 


Plaintiff  could 
not  object 
for  want  of 
parties. 

Either  party 
may  now  apply 
for  new  parties. 

Leave  might 
have  been 
for  new  co- 
plaintiffs. 


In  Chancery 
no  objection 
for  want  of 
plaintiff,  if 
party  before 
Court. 

In  action  ex 
contractu 
absence  of 
plaintiff  ground 
for  objection. 


If  grounds 
alleged  for 
omission  of 
plaintiffs 
which  defend- 
ant disputes. 


nor  in  the  absence  of  a  party  who  had  assigned  his  property  in 
trust  for  creditors  (a) ;  nor  would  it  give  leave  at  the  hearing  to 
add  parties  if  by  so  doing  the  nature  of  the  case  made  by  the  bill 
were  changed  (b).  It  is  presumed  that  the  exercise  of  the  Court's 
discretion  will,  as  to  cases  of  nonjoinder,  be  limited  by  the  same 
reasons  as  formerly,  tliough  the  rule  as  to  misjoinder  is  imperative. 

A  plaintiff  had  foimerly  no  right  on  bringing  on  the  cause  im- 
perfect for  want  of  parties  to  postpone  it  on  that  ground  if  the 
defendant  did  not  take  the  objection  (c),  though  cases  of  exception 
might  occur ;  but  by  this  new  rule  provision  is  made  that  either 
upon  or  without  the  application  of  either  party  the  Court  may  add 
parties. 

On  leave  being  granted  to  add  parties,  a  plaintiff  was  not  obliged 
to  add  them  as  defendants ;  he  might  apply  for  leave  to  make  them 
co-plaintiffs,  and  has  been  allowed  to  do  so,  after  the  defendants 
had  answered  the  original  bill  (d).  The  addition  of  a  co-plaintiff 
after  answer,  however,  is  not  of  coui*se,  but  lies  in  the  discretion  of 
the  Court. 

It  is  to  be  observed,  however,  that  in  Chancery  there  is  no  ob- 
jection for  want  of  a  plaintiff  if  the  party  whose  absence  as  plaintiff 
is  complained  of  be  a  defendant ;  the  only  objection  is  for  want  of 
parties.  In  this  we  shall  see  the  Courts  are  at  variance. 
•  At  Common  Law  in  actions  ex  contractu  the  absence  of  a  co- 
plaintiff  was  ground  for  objection,  if  it  appeared  on  the  face  of  the 
declaration  without  excuse  by  demun^er,  motion  in  arrest  of  judg- 
ment, or  error;  for  the  declaration  was  as  upon  a  contract  made 
with  the  plaintiffs  by  the  defendant ;  whereas  it  appears  that  it 
was  not  a  contract  with  the  plaintiffs  alone,  but  with  the  plaintiffs 
and  some  one  else,  which  is  a  variance  ;  but  if  the  contract  is  well 
set  out  and  grounds  are  alleged  in  the  declaration  for  the  plaintiffs 
alone,  suing  which  grounds  the  defendant  desires  to  dispute,  he 
could  plead  in  abatement,  or  he  must,  since  the  Common  Law 
Procedure  Act,  1852  («),  give  the  plaintiff  notice  in  writing  at  or 
before  the  time  of  pleading  that  he  objected  to  the  nonjoinder, 
specifying  in  the  notice  the  names  of  the  parties  who  ought  to  be 
joined.  If  he  omitted  to  do  this,  the  Court,  under  that  section, 
had  power  to  amend  at  the  hearing,  unless  it  appeared  that  the 
error  was  made  by  the  plaintiff  to  gain  an  unfair  advantage,  or 
that  injustice  would  be  done  by  the  amendment,  and  if  it  should 
appear  that  the  party  to  be  joined  as  co-plaintiff  consented  to  be 
80  joined.    The  Court  could  also  before  the  trial,  by  sect.  34  of  the 


(a)  Kimher  y.  Ensworth,  1  Ha.  293-295. 

(6)  DtnitUm  v.  LiUit,  2  Sch.  &  Lef.  11  n. ;  Watts  t.  Uifde,  2  Ph.  406-411  ; 
Bellamy  y.  Sabine,  2  Ph.  425-427. 
(c)  Innes  v.  Jadcton^  16  Ves.  856-361. 

{d)  ffichens  r.  Congreve,  1  Sim.  500  ;  sec  Maughan  y.  Blakct  3  L.  E.  Ch.  32. 
(c)  15  &  16  Vict.  c.  76,  B.  85. 
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same  Act,  amend  by  ordering  plaintiffs  to  be  joined,  if  the  amend-     Rclm  of 
ment  should  not  appear  to  do  injustice,  and  if  the  parties  to  be         ^"^^' .  _ 
joined  should  consent.  Ord,  16. 

If  a  plea  in  abatement  were  pleaded,  or  the  notice  of  objection  on  plea  in 
above  mentioned  were  served,  the  plaintiff  might  thereupon  amend  abatement,  or 
without  asking  leave,  on  filing  a  consent  in  writing  of  the  party  ^ght*J^end^ 
whose  name  was  joined,  and  an  affidavit  verifying  the  handwriting,  without  leave, 
unless  the  filing  of  the  consent  were  waived  by  the  order  of  the 
Judge  (a). 

The  new  Order,  it  will  be  seen,  alters  the  machinery  of  pro-  No  great 

cedure  in  somewhat,  but  does  not  effect  on   the  whole  much  c^se  by  new 
,  order. 

change. 

In  actions  ex  delicto,  truly  of  that  character,  no  objection  could  In  actions  ex 
be  taken  to  the  nonjoinder  of  a  plaintiff  apparent  on  the  face  of  f.®^^^*^'  ®^J®^" 

''  .        .  .J  tion  open  on 

the  record  by  way  of  demurrer,  motion  in  arrest  of  judgment,  or  piea  in  abate- 

eiTor,  and  it  was  only  open  on  a  plea  in  abatement  (b),  and  in  that  ment  only; 
case  was  liable  to  all  the  statutory,  enactments  hereinbefore  stated 
or  referred  to  ;  but  if  the  action,  though  in  form  ex  delicto,  was  but  if  really  ex 
really.ex  contractu,  it  followed  the  rules  of  actions  ex  contractu  (c).  contractu,  sub- 
The  case  below  cited  was  one  of  nonjoinder  of  defendants ;  but  the  Jiready  stated, 
principle  applies  equally  to  the  case  of  nonjoinder  of  plaintiffs  (d). 

In  actions  again  ex  contractu  the  nonjoinder  of  a  co-defendant  in  actions  ex 
was  ground  only  for  a  plea  in  abatement  (e),  no  demurrer  could  be  contractu,  non- 
generally  pleaded  even  though  the  error  was  patent  on  the  plead-  fe^nVonly" 
ings  (/) ;  for  if  the  action  was  on  a  contract  made  by  the  defendant  open  on  plea  in 
and  others  with  the  plaintifl*,  it  would  rarely  appear  on  the  declara-  a^batcmei-t. 
tion  that  the  co<contractor  was  alive  and  within  the  jurisdiction, 
both  which  facts  must  appear  in  order  to  substantiate  the  objec- 
tion, which,  therefore,  necessitated  a  plea  iu  abatement  to  raise  it ; 
and  if  the  action  were  on  a  specialty  it  must  also  be  shown  that 
the  omitted  parties  executed  the  instrument,  for  if  they  did  not 
it  could  not  be  valid  as  a  joint  instrument  even  of  those  who  did, 
though  if  intended  as  joint  and  several  it  will  be  the  several 
instruments  of  each  who  executes,  and  he  may  be  sued  in  a  separate 
action  (y).      If    there  is  no  several  obligation  the  whole  action 
fails  (A),  and  the  defence  should  be  pleaded  in  bar,  as  in  that  case 
it  can  not  bo  averred  that  the  omitted  defendant  executed  the 

(rt)  Common  Law  Procedure  Act,  1852,  s.  36,  R.  Q.  H.  1853,  rule  6. 

{b)  Bloxham  v.  Hubbard,  5  Ea.  407  ;  Broculbent  v.  Led  ward,  11  A.  &  E.  209  ; 
Addison  r.  Overend,  6  T.  R.  766  ;  SedtjiooHh  v.  Overend,  7  T.  R.  279. 

(r)   Weal  r.  Kinff,  12  Ka.  452. 

{d)  See  Brelherton  v.  Wood,  3  B.  &  B.  54. 

(e)  nice  V.  Shute,  5  Bur.  2611. 

(/)  Aseue  v.  IloUingworth,  Cr.  El.  644  ;  Cabdl  t.  Vaughan,  1  Vent.  34  ;  1 
Saund.  291  ;  see  also  3  &  4  W.  IV.  c.  42,  s.  8 ;  Whelpdale'8  Case,  5  Co.  118  b, 
119  ;  SotOfi  V.  Tanner,  2  Taunt.  254. 

(g)  Underhill  v.  Horwood,  10  Ves.  225. 

(h)  Evans  v.  Bremridge,  2  K.  &  J.  174  ;  Lakh  v.  Wedlake,  11  A.  &  E.  959 ; 
Underhill  v.  Jlorwood,  10  Ves.  225. 
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Rules  of     instrument.     There  were  also  at  law  some  exceptions,  in  which  it 
^'^"^^'        was  no  objection  to  a  separate  action  that  others  were  bound  by 


Ord.  16.  tli6  contract  jointly  with  the  defendant.  By  statute  1  W.  4,  c.  68, 
Exceptions.  8-  ^>  J^  ^^  action  against  a  common  carrier  for  loss  of  or  injury  to 
Carrier.  goods  or  person  committed  to  him  for  carriage,  it  does  not  abate 

for  want  of  joining  a  co-proprietor  or  co-partner.  If  one  of  the 
Co-contractor  co-contractors  have  obtained  his  discharge  as  a  bankrupt,  he  need 
bankrupt  dis-  not  be  joined  in  an  action  against  the  others  (a),  and  if  he  be 
^    ^^^  '  joined  and  plead  his  discharge  the  plaintiff  might  enter  a  nolle 

prosequi  and  pay  costs  (6),  which  would  be  no  discharge  against  the 
other  defendant  (c).     If  the  bankrupt  have  not  obtained  his  order 
of  discharge  he  should  still  have  been  joined,  although  the  plaintiff 
had  proved  against  his  estate ;  but  a  replication  of  his  discharge 
was  good  in  answer  to  a  plea  of  nonjoinder  if  the  discharge  was 
obtained  after  action  and  before  replication ;  and  it  has  been  held 
that  counts  on  promises  by  defendant  and  a  bankrupt  who  had 
since  obtained  his  certificate  might  be  joined  with  others  on 
promises  made  by  defendant  alone  (d).     There  is  sometimes  num- 
bered as  a  third  exception  to  this  rule  a  provision  of  the  Companies 
Apparent  ex-    Act  1862,  25  k  26  Vict  c.  89,  s.  48,  which  provides  that  if  a  com- 
ccption,  26  &    pauy  Carry  on  business  for  a  period  of  six  months  after  and  when 
B.  48.  '    *^®  number  of  its  members  has  become  less  than  seven,  every  one 

of  its  members  during  the  time  it  so  carries  on  business  after  the 
said  period  of  six  months,  who  is  cognizant  of  the  fact  that  it  is 
so  carrying  on  business  with  less  than  seven  members,  shall  be 
severally  liable  for  the  payment  of  all  the  debts  of  the  company 
contracted  during  such  time,  and  may  be  sued  for  the  same  with- 
out the  joinder  of  any  other  member.  But  this  is  a  substitution 
Not  real  of  the  liability  of  a  natural  person  for  a  corporation,  not  of  a 

separate  liability  of  one  person  for  a  joint  liability  of  himself  and 
another.     There  was  a  similar  enactment  as  to  the  several  liability 
of  members  in  a  partnership  of  more  than  twenty  not  registered 
under  20  <!b  21  Vict.  c.  14,  s.  3 ;  but  that  statute  was  repealed  by 
2o  <S:  26  Vict.  c.  89,  s.  205,  except  as  to  liabilities  actually  incurred 
under  it,  all  which  it  is  supposed  have  by  this  time  expired.     If 
Co-contractor    one  of  the  co-coutractors  be  an  infant  he  need  not  be  joined,  and 
infant  BhoaM     ^ot  only  negd  not,  but  should  not  («),  unless  the  infant  admits  his 
join    .    liability ;  for,  in  the  latter  case,  if  the  plaintiff  had  omitted  him 
and  the  other  defendant  had  pleaded  in  abatement  his  nonjoinder, 
and  the  infant  had  appeared  and  proved  that  he  had  not  rescinded 
the  contract,  the  plaintiff  was  formerly  defeated  (J)  ;  but  if  he  did 

(a)  3  &  4  W.  4,  c.  42,  s.  9. 
(6)  3  &  4  W.  4,  c.  42,  s.  32. 

(c)  Noke  V.  Iiighanif  1  Wils.  89  ;  Aforania  v.  Hunter^  2  M.  &  S.  444. 
{d)  JIawhins  y.  JtatruifoUofrif  6  Taunt.  179. 
(e)  Burgess  v.  Merrill,  and  cases  cited  there,  4  Taunt.  468. 
(/)  Boyle  v.  Webster,  perPatteson,  J.,  17  Q.  B.  956  :  see  also  Gibbs  v.  Merrill, 
3  Taunt.  807. 
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not  admit  his  liability,  then  a  plea  of  nonjoinder  might  have  been     Rules  op 

met  by  a  replication  of  his  infancy  and  repudiation,  which  would       ^o^^'f- 

have  defeated  the  plea  (a) ;  and  since  37  «fe  38  Vict.  c.  62,  it  would    QrcL.  16. 

seem  no  repudiation  would  be  wanting.     The  difference  between  g^^ 

the  case  of  an  infant  co-contractor  and  a  femme  covert  in  the  same  since  37  &  33 

condition  was  that  in  the  latter  case  the  contract  by  the  femme  ^^^^'  ^'  ^^' 

covert  was  void  ab  initio,  and  there  was  no  necessity  to  show  any 

repudiation ;  but  the  femme  covert  should  not  have  been  joined 

in  any  case.     The  Act  37  «k  38  Vict.  c.  62  has  now  made,  it  would 

seem,  the  law  as  to  an  infant  the  same  as  that  of  a  femme  covert 

in  this  respect,  except  as  to  necessaries. 

By  9  G.  4,  c.  14  it  was  provided  that  in  case  of  joint  contractora  9  g.  4,  c.  14. 
or  executors  or  administrators  of  a  contractor,  no  such  contractor, 
executor,  or  administrator  should  lose  the  benefit  of  the  Statute  of 
Limitations  so  as  to  be  chargeable  in  respect  of  or  by  reason  only 
of  any  written  acknowledgment  or  promise  made,  signed  by  any 
other  or  others  of  them ;  and  that  in  actions  to  be  commenced 
against  two  or  more  joint  contractors  or  executors  or  administrators, 
if  it  should  appear  at  the  trial  or  otherwise  that  the  plaintiff, 
though  barred  by  the  said  Act  or  by  that  Act  as  to  one  or  more  of 
such  joint  contractors  or  executors  or  administrators,  should  never- 
theless be  entitled  to  recover  against  any  other  or  others  of  the 
defendants  by  virtue  of  a  new  acknowledgment  or  promise  or 
otherwise,  judgment  might  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  he 
should  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff.  And  by  the  following  section,  if  any  defendant  or 
defendants  in  any  action  on  any  simple  contract  should  plead  any 
matter  in  abatement  to  the  effect  that  any  other  person  or  persons 
ought  to  be  jointly  sued,  and  issue  were  joined  on  such  plea,  and  it 
should  appear  at  the  trial  that  the  action  could  not,  by  reason  of 
the  said  Act  or  that  Act  or  of  either  of  them,  be  maintained  against 
the  other  person  or  persons  named  in  such  plea  or  any  of  them,  the 
issue  joined  in  single  plea  should  bo  found  against  the  party 
pleading  the  same. 

The  effect  of  this  statute  was  to  protect  the  plaintiff  from  Effect  of 
failure  in  whichever  form  he  brought  his  action,  whether  he  statute, 
joined  all  the  original  parties,  or  only  proceeded  against  those 
whose  liability  had  been  kept  alive,  but  it  charged  him  in  the 
former  case  with  the  costs  of  the  successful  defendants ;  but  as  it 
only  applies  where  the  written  acknowledgment  or  promise  amounts 
to  a  new  and  exclusive  engagement,  the  course  of  proceeding  on 
this  alone  against  those  only  who  are  parties  to  it  may  be  attended 
with  risk. 

(a)  Burgess  v.  AferriU,  i  Taunt.  468  ;  -Boyfe  v.  Webster,  17  Q.  B.,  per  Patte- 
son,  J.,  956. 


188 


"  SUPREME  COURT  OF  JUDICATURE  ACT  "  1876  (Schc J.  1). 


BcLES  or 
Court. 
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3  &  4  W.  4, 
c.  42,  B.  10. 

Consequence 
of  plea  in 
abatement  if 
parties  named 
in  plea  prove 
not  liable. 


15  &  16  Vict, 
c.  76,  s.  38. 
Amendment 
allowed  on 
plea  m  abate- 
ment being 
filed. 


S.  39. 


But  by  later  statutes  the  inconvenience  of  the  old  rules  at  law 
as  to  pleas  in  abatement  for  nonjoinder  were  greatly  relieved  even 
before  the  new  Rule  :  thus  by  3  &  4  W.  4,  c.  42,  s.  10,  it  was 
enacted  that  in  all  cases  in  which  after  such  plea  in  abatement 
the  plaintiff  should,  without  having  proceeded  to  trial  upon  an 
issue  thereon,  commence  another  action  against  the  defendant  or 
defendants,  in  the  action  in  which  such  plea  in  abatement  should 
have  been  pleaded,  and  the  person  or  pci-sons  named  in  such  plea 
in  abatement  as  joint  contractor,  if  it  should  appear  by  the  pleaduigs 
in  such  subsequent  action,  or  on  the  evidence  at  the  trial  tliereof, 
that  all  the  original  defendants  were  liable,  but  that  one  or  more 
of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent 
plea  in  abatement  were  not  liable  as  a  contracting  party  or  parties, 
the  plaintiff  should  nevertheless  be  entitled  to  judgment,  or  to 
verdict  and  judgment  as  the  case  might  be,  against  the  other 
defendant  or  defendants  who  should  appear  to  be  liable ;  and  every 
defendant  who  was  not  so  liable  should  have  judgment,  and  should 
be  entitled  to  his  costs,  as  against  the  plaintiff  who  should  be 
allowed  the  same  costs  in  the  cause  against  the  defendant  or 
defendants  who  should  have  so  pleaded  in  abatement  the  non- 
joinder of  such  person  :  Provided  that  any  such  defendant  who 
should  have  so  pleaded  in  abatement  should  be  at  libei*ty  on  the 
trial  to  adduce  evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement.  This  provision  it  will  be  seen 
required  to  bring  it  into  effect  that  on  the  trial  "  all  the  original 
defendants  '*  should  be  found  liable  :  the  plaintiff  should  therefore  in 
the  iii-st  instance  have  joined  none  against  whom  he  was  not 
certain. 

By  the  Common  Law  Procedure  Act,  1852,  s.  38,  it  was  pro- 
vided that  in  any  action  on  contract  where  the  nonjoinder  of  any 
person  or  persons  as  a  co-defendant  or  co-defendants  has  been 
pleaded  in  abatement,  the  plaintiff  should  be  at  liberty  without 
any  order  to  amend  the  writ  of  summons  and  the  declaration  by 
adding  the  name  or  names  of  the  person  or  persons  named  in  such 
plea  in  abatement  as  joint  contractors,  and  to  serve  the  amended 
writ  upon  the  person  or  persons  so  named  in  such  plea  in  abate- 
ment, and  to  proceed  against  the  original  defendant  or  defendants 
and  the  person  or  persons  so  named  in  such  plea  in  abatement : 
Provided  that  the  date  of  such  amendment  should,  as  between  the 
pei*son  or  persons  so  named  in  such  plea  in  abatement  and  the 
plaintiff,  be  considered  for  all  purposes  as  the  commeacement 
of  the  action  :  And  by  s.  39  that  in  nil  cases  after  such  plea 
in  aVatement  and  amendment,  if  it  should  appear  upon  the 
trial  of  the  action  that  the  person  or  persons  so  named  in  such 
plea  in  abatement  was  or  were  jointly  liable  with  the  original 
defendant  or  defendants,  the  original  defendant   or  defendants 
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should  be  entitled  as  against  the  plaintiff  to  the  costs  of  such  plea     Rulbs  of 
in  abatement  and  amendment ;  but  if  at  such  trial  it  should  appear       Court. 


that  the  original  defendant  or  any  of  the  original  defendants  was    Ord.  16. 

or  were  liable,  but  that  one  or  more  of  the  persons  named  in  such  Qq^^  ^f  pi^a, 

plea  in  abatement  was  or  were  not  liable  as  contracting  parties,  the  &c. 

plaintiff  should  nevertheless  be  entitled  to  judgment  against  the 

other  defendant  or  defendants  who  should  appear  to  be  liable  ; 

and  every  defendant  who  was  not  so  liable  should  have  judgment, 

and  be  entitled  to  his  costs  as  against  the  plaintiff  who  should  be 

allowed  the  same,  together  with  the  costs  of  the  plea  in  abatement 

and   amendment,   as    costs  in   the   cause    against    the    original 

defendant  or  defendants  who  should  have  so  pleaded  in  abatement 

the  nonjoinder  of  such  person  :  Provided  that  any  such  defendant 

who  should  have  so  pleatled  in  abatement  should  be  at  liberty  on 

the  trial  to  adduce  evidence  of  the  liability  of  the   defendants 

named  by  him  in  such  plea  in  abatement. 

Under   these   enactments    it   was    held   where   the   defendant  Costa  where  on 
pleaded  in  abatement,  and  the  plaintiff  amended,  and  the  de-  plea  in  abate- 
fendant  then  paid  money  into  Court  as  to  part,  and  pleaded  the  tended  and 
general  issue  as  to  the  residue,  and  the  plea  in  abatement  and  the  defendant  paid 
general   issue   were   found  for  him  that   he  was  entitled  to  the  °?  ^^:  ^^^   , 

^,,.,.  ^  ,,  -  _,      pleaded  general 

costs  of  tlie   plea   m  abatement,   and   the  amendment,  and  the  issue  to 
general  costs  of  the  cause  and  of  the  trial  (a).  residue. 

It  is  submitted  that  these  provisions  of  the  Common  Law  Pro-  Semble  new 
cedure  Act,    1852,  which  have  virtually  superseded  the   earlier  ™^^  ^^^ 
enactments  or  some  of  them,  are  not  inconsistent  with  the  new  matters  un- 
rule,  are  therefore  still  in  force,  and  that  the  new  rule  will  only  tonched  by 
be  used  in  cases  not  provided  for  in  these  enactments.  Common  L^^ 

As  to  nonjoinder  of  defendants  in  actions  ex  delicto,  properly  so  i852. 
called,  there  was  no  objection  on  any  such  head  (6) ;  but  if  the  No  objection  to 
action,  though  in  form  ex  delicto,  were  substantially  ex  contractu,  nonjoinder  of 
then  the  rule  applicable  to  such  last-named  actions  was  applicable  (c).  adiiwis  pro-*" 
Goveit  V.  Radnidge  seems  to  be  at  variance  with  some  of  the  other  perly  ex  de- 
cases,  but   when  examined   will  seem   to  be  reconcilable  on  the  ^^°***' 
ground  that  in  this  case  a  duty  existed  independent  of  the  con-  Where  how- 
tract,  by  breach  of  which  duty  the  damage  accrued,  though,  no  fo^m  ^^ 
doubt,  but  for  the  contract  the  custody  in  which  the  duty  arose  delicto  is  really 
might  never  have  been  acquired  :  it  resembles  in  this  respect  the  case  ®*  contractu. 
of  carriers  who  are  each  liable  for  the  due  carriage  of  the  goods 
committed  to  them  {d)  j  but  this  liability  is  confirmed  by  statute 

(a)  Cazneau  v.  Aforrice,  25  L.  J.  Q.  B.  126. 

(6)  Govett  ▼.  Radnidgt,  8  Ea.  62 ;  SuUon  v.  Clarke,  6  Taunt.  29;  Mitchell  v. 
Tarbutt,  5  T.  R.  649. 

(c)  PoweU  ▼.  Layton,  2  B.  &  P.  N.  R.  365  ;  M(tx  v.  lioberts,  ib.,  454  ;  Weal 
T.  King,  12  Ea.  452. 

id)  AnteU  v.  Waterhoute,  6  M.  &  S.  385  ;  Bretherton  v.  Wood^  3  B.  &  B.  54  : 
Pozzi  V.  8hi]pUm,  8  A.  &  £.  963,  1  P.  &  D.  4. 
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RULSS  OF 

Court. 

Ord.  16. 

Application  to 
strike  out  or 
Bubeticnte 
party,  to  be 
made  by 
motion  or 
summons. 


before  mentioned  in  the  case  of  land  carriers,  1  Will.  4,  c.  68. 
sect.  5. 

14.  Any  application  to  add  or  strike  out  or  substitute  a 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a  Judge 
at  any  time  before  trial  by  motion  or  summons,  or  at  the 
trial  of  the  action  in  a  summary  manner. 

It  is  not  easy  to  see  on  whose  application  a  new  plaintiflf  ought 
to  be  substituted,  save  in  the  case  of  two  or  more  co-plaintiflfs  ;  the 
new  plaintiff  is  not  before  the  Court  yet,  and  the  old  plaintiff 
ceases  to  be  before  it  on  the  order  made,  and  no  defendant  has 
any  right  to  require  another  person  to  sue  him. 


Where  defend-       15.  Where  a  defendant  is  added,  unless  otherwise  ordered 

tJaintiff^to       ^7  ^^^  Court  or  a  Judge,  the  plaintiff  shall  file  an  amended 

amend.  copy  of  and  sue  out  a  writ  of  summons,  and  serve  such  new 

defendant  with  such  writ  or  notice  in  lieu  of  service  thereof 

in  the  same  manner  as  original  defendants  are  served. 

It  does  not  seem  by  this  to  be  necessary  to  make  any  service  of 
the  amended  writ  on  defendants  already  served,  though  how  they 
are  to  be  informed  of  the  amendment  does  not  clearly  appear. 


Where  state- 
ment of  claim 
delivered 
before  defend- 
ant added,  it 
shaU  be 
amended  on 
his  addition, 
and  such 
amended  state- 
ment delivered 
to  him  with 
writ. 


16.  If  a  statement  of  claim  has  been  delivered  previously 
to  such  defendant  being  added,  the  same  shall,  unless  other- 
wise ordered  by  the  Court  or  a  Judge,  be  amended  in  such 
manner  as  the  making  such  new  defendant  a  party  shall 
render  desirable,  and  a  copy  of  such  amended  statement  of 
claim  shall  be  delivered  to  such  new  defendant  at  the  time 
when  he  is  served  with  the  writ  of  summons  or  notice  or 
afterwards,  within,  four  days  after  his  appearance. 

A  similar  remark  applies  in  the  case  of  this  rule. 


Where  third 
person  not 
party  seems 
inyolved  in 
remedy,  Court 
on  notice  to 
him  to  make 
order  for 
settling 
question. 


17.  Where  a  defendant  is  or  claims  to  be  entitled  to 
contribution  or  indemnity,  or  any  other  remedy  or  relief  over 
against  any  other  person,  or  where  from  any  other  cause  it 
appears  tg  the  Court  or  a  Judge  that  a  question  in  the  action 
should  be  determined  not  only  as  between  the  plaintiff  and 
defendant,  but  as  between  the  plaintiff,  defendant,  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court  or 
a  Judge  may,  on  notice  being  given  to  such  last-mentioned 
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person,  make  such  order  as  may  be  proper  for  having  the     Bulbs  of 
question  so  determined.  ^^^'^^' 


Ord.  16. 

This  rule  introduces  powers  which  seem  quite  new.     It  would  Remarks  on 

or  might  introduce,  by  a  uew  procedure,  the  result  which  hitherto  rule. 
was  effected  by  the  intervention  of  pleas  of  nonjoinder  and  con- 
sequent amendment ;  but  it  is  presumed  its  application  will 
be  limited,  if  necessary,  by  future  rules,  to  cases  not  met  by 
existing  machinery.  It  will  at  least  have  the  effect,  in  many 
cases,  of  consolidating  into  one  action  what  would  formerly  have 
given  rise  to  two  or  more ;  but  it  seems  that  it  may  also  have  the 
eflfect  of  bringing  into  Court  persons  who  were  quite  willing  to 
have  done  what  they  ought  without  any  compulsion,  when  they 
had  discovered  what  it  was  they  ought  to  do,  and  who,  formerly, 
would  not  have  been  brought  into  Court  at  all.  The  Rule  of  Court 
providing  for  the  operation  of  this  rule  is  Rule  19  of  this  Order. 

18.  Where  a  defendant  claims   to  be  entitled   to  contri-  -w^here  defend- 
bution,  indemnity,  or  other  remedy  or  relief  over  against  any  ant  claims  over 
person  not  a  party  to  the  action,  he  may,  by  leave  of  the  ^^^^'to^ 
Court  or  a  Judge,  issue  a  notice  to  that  effect,  stamped  with  serve  such 
the  seal  with  which  writs  of  summons  are  sealed.,    A  copy  ^"e^iui 

of  such  notice  shall  be  filed  with  the  proper  officer  and  served  "notice. 
on   such    person   according    to  the   rules  relating  to    the 
service  of  writs  of  summons.     The  notice  shall   state  the  Purport  of 
nature  and  grounds  of  the  claim,  and  shall,  unless  otherwise  ^^  *^' 
ordered  by  the  Court  or  a  Judge,  be  sei-ved  within  the  time 
limited  for  delivering  his  statement  of  defence.     Such  notice 
may  be  in  the  form  or  to  the  effect  of  the  Form  No.  1  in  Ap-  Form  of 
pendix  (B)  hereto  with  such  variations  as  circumstances  may  '*'^*°®- 
require,  and  therewith  shall  be  served  a  copy  of  the  statement 
of  claim,  or  if  there  be  no  statement  of  claim,  then  a  copy  of 
the  writ  of  summons  in  the  action. 

This  Rule,  and  the  three  following,  provide  for  an  entirely  new 
practice,  and  as  such  require  the  test  of  experience  before  one  can        ' 
positively  state  how  they  will  operate. 

19.  When  under  Rule  17  of  this  Order  it  is   made  to  Where  third 
appear  to  the  Court  or  a  Judge  at  any  time  before  or  at  the  P®"®'^  ^^^ 
trial  that  a  question  in  the  action  should  be  determined,  not  Court  desir- 
only  as  between  the  plaintiff  and  defendant,  but  as  between  ^^l**  for  de- 

,  ciBion  of 

the  plaintiff  and  the  defendant  and  any  other  person,  or  question, 
between  any  or  either  of  them,  the  Court  or  a  Judge,  before 
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Rules  of      or  at  the  time  of  making  the  order  for  having  such  question 
determined,  shall   direct   such   notice  to  be  given   by  the 


Ord.  16.  plaintiflf  at  such  time  and  to  such  person  and  in  such  manner 
Court  to  order  as  may  be  thought  proper,  and  if  made  at  the  trial  the  Judge 
givenotice.       '^^y  postpone  such  trial  as  he  may  think  fit. 

Where  person  20.  If  a  person  not  a  party  to  the  action,  who  is  served 
not  party         j^  mentioned  in  Rule  18,  desires  to  dispute  the  plaintiff's 

served  under  ,       .  ,  /  i  i 

Rule  18  wishes  claim  in  the  action  as  against  the  defendant  on  whose  behalf 
to  dispute  ^j^g  notice  has  been-  given,  he  must  enter  an  appearance  in 
claim,  to  enter  the  action  within  eight  days  from  the  service  of  the  notice, 
appearance.  j^^  default  of  his  SO  doing,  he  shall  be  deemed  to  admit  the 
validity  of  the  judgment  obtained  against  such  defendant, 
whether  obtained  by  consent  or  otherwise.  Provided  always, 
FT  c'  to  ^^^^  ^  person  so  served  and  failing  to  appear  within  the 
appear  in  time  said  period  of  eight  days  may  apply  to  the  Couii;  or  a  Judge 
leave^uf^^  ^^^  ^^^  Icave  to  appear,  and  such  leave  may  be  given  upon  such 
appear.  terms,  if  any,  as  the  Court  or  a  Judge  shall  think  fit. 

If  person  not  21,  If  a  person  not  a  party  to  the  action  served  under 
o^Tnoti^e^rty  *^*^se  Rules  appears  pursuant  to  the  notice,  the  party  giving 
giving  notice  the  notice  may  apply  to  the  Court  or  a  Judge  for  directions  as 
dlrections^as^^  *^  ^^®  mode  of  having  the  question  in  the  action  determined  ; 
to  hearing,       and  the  Court  or  a  Judge,  upon  the  hearing  of  sucha  pplica- 

onier  accord-  ^^o°>  ^^Yt  if  it  shall  appear  desirable  so  to  do,  give  the 
ingiy-  person  so  served  liberty  to  defend  the  action  upon  such  terms 

as  shall  seem  just,  and  may  direct  such  pleadings  to  be  de- 
livered, or  such  amendments  in  any  pleadings  to  be  made, 
and  generally  may  direct  such  proceedings  to  be  taken,  and 
give  such  directions  as  to  the  Court  or  a  Judge  shall  appear 
proper  for  having  the  question  most  conveniently  determined, 
and  as  tothemode  and  extent  in  or  to  which  the  person  so  served 
shall  be  bound  or  made  liable  by  the  decision  of  the  question. 


Ord,  17.  ORDER  XVII. 

Joinder  of  Causes  of  Action. 

Plaintiff  may        J.  Subject  to  the    following    Rules,  the   plaintiff    may 

Jrusesof  action,  unite  in  the  same  action  and  in  the  same  statement  of  claim 

Court  may       several  causes  of  action,  but  if  it  appear  to  the  Court  or  a 

Judge  that  any  such  causes  of  action  cannot  be  conveniently 
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tried  or  disposed  of  together,  the  Court  or  Judge  may  order     Rolm  of 
separate  trials  of  any  of  such  causes  of  action  to  be  had,  or 


may  make  such  other  order  as  may  be  necessary  or  expedient   Ord.  17. 
for  the  separate  disposal  thereof.  separation 

where  wanted. 
This  rule  is  mado  subject  to  any  Rules  of  Court.  It  must,  of 
course,  be  also  subject  to  ss.  33,  34,  and  35  of  36  &  37  Vict.  c.  66, 
which  are  themselves  also  subject  to  any  Rules  of  Court ;  thus 
two  causes  of  action  belonging  to  different  Divisions  of  the  Court 
ought  clearly  not  to  be  joined  in  the  same  action.  Rules  of  Court 
affecting  this  rule  will  be  found  following  in  this  order. 

2.  No  cause  of  action  shall  unless  by  leave  of  the  Court  Only  certain 
or  a  Judge  be  joined  with  an  action  for  the  recovery  of  land,  f^^^  ^^ 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent  in  action  for  re- 
respect  of  the  premises  claimed,  or  any  part  thereof,  and  ^^^^ 
damages  for  breach  of  any  contract  under  which  the  same  or 

any  part  thereof  are  held, 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  Claims  by 
unless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  any  i^So^^ynot 
claim  by  him  in  any  other  capacity.  to  be  joined 

with  claims 
due  to  him  in 

4.  Claims  by  or  against  husband  and  wife  maybe  joined  other  capacity, 
with  claims  by  or  against  either  of  them  separately.  ^®  ^^®  ^*^^^- 

5.  Claims  by  or  against  an  executor  or  administrator  as  Claims  by  or 
such,  may  be  joined  with  claims  by  or  against  him  personally,  ^r  may^be 
provided  the  last-mentioned  claims  are  alleged  to  arise  with  joined  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or  J^t^m 
defendant  sues  or  is  sued  as  executor  or  administrator.  personally, 

when? 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  Joint  or  several 
by  them  or  any  of  them  separately  against  the  same  defen-  JlffiJ^f,^" 

dant*.  same  defend- 

ants may  be 
joined. 

7.  The  last  three  preceding  rules  shall   be   subject  to  Subject  to  Rule 
Rule  1  of  this  Order,  and  to  the  rules  herein-after  con-  ^»  *«• 
tained. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  Defendant 
in  the  same  action  several  causes  of  action  which  cannot  be  °^y  *PPly.*o 

.11*  1      #»    •  .  confine  action. 

conveniently  disposed  of  m  one  action,  may  at  any  time 
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EuLis  Of     apply  to  the  Court  or  a  Judge  for  an  order  confining  the 
action  to  such  of  the  causes  of  action  as  may  be  conveniently 


Court. 


Ord«  17.   disposed  of  in  one  proceeding. 


and  order 
amendment. 


Court  on  hear-  9.  If,  on  the  hearing  of  such  application  as  in  the  last 
may^exdwfr'*  preceding  rule  mentioned,  it  shall  appear  to  the  Court  or  a 
some  causes  Judge  that  the  causes  of  action  are  such  as  cannot  all  be 
conveniently  disposed  of  in  one  action,  the  Court  or  a  Judge 
may  order  any  of  such  causes  of  action  to  be  excluded,  and 
may  direct  the  statement  of  claim  or,  if  no  statement  of  claim 
has  been  delivered,  the  copy  of  the  writ  of  summons,  and  the 
indorsement  of  claim  on  the  writ  of  summons,  to  be  amended 
accordingly,  and  may  make  such  order  as  to  costs  as  may  be 
just. 


Ord.  18. 


Lunatics  and 
persons  of  un- 
sound mind  to 
sue  by  com- 
mittee or  next 
friend,  and  be 
sued  by  com- 
mittees or 
guardians  as  in 
Chancery. 


ORDER  XVIII. 

Actions  by  and  against  Lunatics  and  Persons  of 

Unsound  Mind. 

In  all  cases  in  which  lunatics  and  persons  of  unsound 
mind  not  so  found  by  inquisition  might  respectively  before 
the  passing  of  the  Act  have  sued  as  plaintiflFs  or  would  have 
been  liable  to  be  sued  as  defendants  in  any  action  or  suit 
they  may  respectively  sue  as  plaintiflFs  in  any  action  by  their 
committee  or  next  friend  in  manner  practised  in  the  Court  of 
Chancery  before  the  passing  of  the  said  Act,  and  may  in  like 
manner  defend  any  action  by  their  committees  or  guardians 
appointed  for  that  purpose. 


Ord.  19. 


New  rules  of 
pleading. 


ORDER  XIX. 
Pleading  Generally. 

1.  The  following  rules  of  pleading  shall  be  substituted 
for  those  heretofore  used  in  the  High  Couil  of  Chancery  and 
in  the  Courts  of  Common  Law,  Admiralty,  and  Probate. 


Plwntiflftode-      2.  Unless  the  defendant  in  an  action  at  the  time  of  his 

o7compljdnt!'^*  appearance  shall  state  that  he  does  not  require  the  delivery 

of  a  statement  of  complaint,  the  plaintiflF  shall  within  such 

time  and  in  such  manner  as  herein-after  prescribed,  deliver 
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to  the  defendant  after  his  appearance  a  statement  of  his     Hulks  ok 
complaint  and  of  the  relief  or  remedy  to  which  he  claims  to 


be  entitled.     The  defendant  shall  within  such  time  and  in    Ord.  19. 
such  manner  as  herein -after  prescribed  deliver  to  the  plaintiff  Defendant  to 
a  statement  of  his  defence,  set-off,  or  counter-claim  (if  any),  ment  of  de- 
and  the  plaintiff  shall  in  like  manner  deliver  a  statement  of  ^^^^^^'^^' 
his  reply  (if  any)  to  such  defence,  set-ofif,  or  counter-claim,  claim.    Plain- 
Such   statement   shall   be  as    brief  a.s   the  nature   of  the  4^.*°  deiiw 

statement  oi 

case  will  admit,  and  the  Court  in  adjusting  the  costs  of  the  reply, 
action  shall  inquire  at  the  instance  of  any  party  into  any 
unnecessary  prolixity,   and  order  the    costs  occasioned  by 
such  prolixity  to  be  borne  by  the  party  chargeable   with 
the  same. 

Independent  of  any  discovery  which  is  afterwards  provided  for,  Pleading  on 
the  system  of  pleading  here  sought  to  be  introduced  is  what  °**^  abolished, 
pleading  in  Chancery  was  heretofore,  save,  and  a  most  important 
distinction  this  is,  pleadings  now  are  not  on  oath.  Indeed,  it  will 
be  seen  when  we  come  to  deal  with  discovery,  that  even  here  no 
provision  is  made  expressly  that  the  answer  to  interrogatories  shall 
be  on  oath,  but  it  is  submitted  that  this  will  bo  enforced  without 
an  express  enactment  on  the  matter,  and  will  be  held  to  be  of 
necessity  implied, 

3.  A  defendant  in  an  action  may  set-off,  or  set  up,  by  way  Defendant  may 
of  counter-claim  against  the  claims  of  the  plaintiff,  any  right  ^jJi^^^Jther 
or  claim,  whether  such  set-off  or  counter-claim   sound   in  liquid  or  not. 
damages  or  not,  and  such  set-off  or  counter-claim  shall  have 
the  same  effect  as  a  statement  of  claim  in  a  cross  action,  so 
as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim. 
But  the  Court  or  a  Judge'  may,  on  the  application  of  the  Court  may  re- 
plaintiff  before  trial,  if  in  the  opinion  of  the  Court  or  Judge  f^^  ^^^^^t^^*^ 
such  set-off  or  counter-gjaim  cannot  be  conveniently  disposed  to  avail  himself 
of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  ^^  ^*' 
permission  to  the  defendant  to  avail  himself  thereof. 

This  rule  enlarges  greatly  the  rules  of  set-off  as  at  present 
existing,  and  allows,  in  fact,  all  cross-demands  to  be  litigated  toge- 
ther, subject  to  the  restriction  in  the  end  of  the  rule  provided. 
Hitherto  no  set-off  could  be  pleaded  which  sounded  in  damages ; 
the  sum  must  be  liquid  or  of  such  a  nature  as  might  be  rendered 
liquid  without  a  verdict  to  liquidate  it ;  now  the  merest  damages 
on  tort  may  be  urged  in  counterclaim  by  a  defendant. 

o  2 
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Bulks  of 
Court. 

Ord.  19. 

Pleadings  to 
contain  merely 
statement  of 
material  fact'^. 
Signature  of 
counsel  not 
needed.  Form, 


In  fact  assimi- 
lates pleadings 
at  law  to  those 
in  equity. 


What  are  the 
material  facts, 
and  what  the 
evidence  ? 


Rules  modify- 
ing former 
Rule. 


4.  Every  pleading  shall  contain  as  concisely  as  may  be  a 
statement  of  the  material  facts  on  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be  proved, 
such  statement  being  divided  into  paragraphs,  numbered 
consecutively,  and  each  paragraph  containing,  as  nearly  as 
may  be,  a  separate  allegation.  Dates,  suras,  and  numbers 
shall  be  expressed  in  figures  and  not  in  words.  Signature 
of  counsel  shall  not  be  necessary.  Forms  similar  to  those  in 
Appendix  (C.)  hereto  may  be  used. 

This  rule,  in  fact,  assimilates  pleadings  at  law  very  nearly  to 
what  they  have  long  been  or  ought  to  have  been  iu  equity,  this 
rule  being,  in  fact,  substantially  the  rule  iu  Chancery,  subject 
only  to  some  slight  particular  modifications  arising  in  particular 
circumstances,  save,  of  course,  that  counsel's  signature  is  dispensed 
with  (a).  It  will,  however,  be  seen  on  examining  some  of  these 
cases  that  the  const  met  ion  of  the  rule  is  not  by  any  means  always 
easy  :  it  is  admitted  that  the  essential  facts  should  be  averred  and 
not  the  evidence  of  them,  but  a  great  deal  of  difficulty  arises 
sometimes  on  what  are  the  facts  ana  what  the  evidence,  e.g.,  where 
the  heirship  of  A.  to  B.  is  stated  nc  doubt  in  one  aspect,  the  mate- 
rial fact  is  that  A.  is  heir-at-law  to  B. ;  but  is  this  all  that  is  to  bo 
stated,  or  is  the  condition  of  the  family  to  be  the  matter  alleged 
in  the  pleading,  which  may  show  that  A.  is  elder  brother  of  B.,  and 
that  all  B.'s  issue  and  his  father  died  in  his  lifetime  ?  So  where  to 
a  claim  for  eviction  a  defence  of  purchase  for  valuable  considera- 
tion without  notice  is  set  up,  is  the  reply  to  be  a  general  averment 
of  notice  or  a  statement  .of  the  particular  facts  which  give  or  gave 
the  notice  ?  It  is  submitted  that,  with  the  exception  of  the 
special  rules  mentioned  above  as  exceptions,  as,  for  instance,  the 
rule  that  no  document  or  conversation  could  be  used  as  a  confes- 
sion or  admission  of  the  other  party  unless  set  out  or  identified  in 
the  pleadings  (h)  as  to  which  rules  it  is  hard  to  say  what  will  be 
the  practice,  the  law  of  the  Court  will  bo  the  same  as  to  what 
facts  must  be  pleaded  as  it  was  before  in  Chancery,  and  that  all 
the  old  authorities  will  have  the  same  weight  as  heretofore.  But 
as  to  the  general  effect  of  this  Rule  see  post,  Rule  15,  which  may 

(a)  See  Wfudey  v.  Norton,  1  Vcm.  483  ;  Gordon  v.  Gordon,  3  Sw.  472  ; 
Clarke  v.  Turton,  11  Ves.  240 ;  WiUiam  v.  UewtUyn,  2  Y.  &  J.  68  ;  HaU  v. 
MaUby,  6  Pri.  240-259 ;  MonUsquieu  v.  Sandyt,  18  Ves.  302 ;  Powh  v.  MartieUiy 
6  Sim.  666 ;  Smith  v.  Clarke^  12  Ves.  477  ;  London  and  Birminf/ham  Railtoay 
Co.  V.  WinUr,  C.  &  Ph,  57  ;  Clark  v.  Periam,  2  Atk.  333  ;  Blacker  v.  Phepo^, 
1  Mol.  354  ;  Fitzgerald  v.  (T Flaherty,  1  Mol.  351  ;  Ilughes  v.  Gamer,  2  Y.  &  C. 
328  ;  Sidney  v.  Sidney,  3  P.  Wms.  269  ;  Lord  Doneraik  v.  Lady  Doneraile, 
cited,  2  Atk.  838  ;  WheeUr  v.  TrotUr,  3  Sw.  174,  n. 

(h)  IlotUditch  V.  Marqui$  of  Donegal,  1  Mol.  365  ;  see  GraJiam  v.  Oliver, 
8  Bea.  124 ;  Whitley  v.  Martin,  3  Bca.  226 ;  IlaU  t.  Maltby,  6  Pr.  240-260  ; 
Midhdland  r.  Uendrick,  1  Mol.  359  ;  Farrel  v.  — ,  1  Mol,  363. 
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modify  it  considerably ;   Rule  22  also  will  have  a  considerable     Rules  op 
bearing  on  its  construction.  ^^^^"-     . 

Ord.  19. 

5.  Every  pleading  which  shall  contain  less  than  three  folios  pieadinm  of 

of  seventy-two  words  each  (every  figure  being  counted  as  one  three  folios  or 
word)  may  be  either  printed  or  written,  or  partly  printed  and  p^n^^ 
partly  written,  and  every  other  pleading,  not  being  a  petition 
or  summons,  shall  be  printed. 

6.  Every  pleading    or  other   document  required   to    beHowdoca- 
delivered  to  a  party,  or  between  parties,  shall  be  delivered  JJ^®?^*^^ 
in  the  manner  now  in  use  to  the  solicitor  of  every  party  who 
appeal's  by  a  solicitor,  or  to  the  party  if  he  does  not  appear 

by  a  solicitor,  but  if  no  appearance  has  been  entered  for  any 
party,  then  such  pleading  or  document  shall  be  delivered  by 
being  filed  with  the  proper  officer. 

This  rule  docs  away  with  filing  pleadings  in  the  first  instance 
in  every  case  except  where  there  is  no  appearance. 

7.  Every  pleading  in  an  action  shall  be  delivered  between  Pleadings  to  be 
parties,  and  shall  be  marked  on  the  face  with  the  date  of  ^^^^  ^^ 
the  day  on  which  it  is  delivered,  and  with  the  reference  to 

the  letter  and  number  of  the  action,  the  Division  to  which 
and  the  Judge  (if  any)  to  whom  the  action  is  assigned,  the 
title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  and  agent,  if  any, 
delivering  the  same,  or  the  name  and  address  of  the  party 
delivering  the  same  if  he  does  not  act  by  a  solicitor. 

8.  Every  statement  of  claim  shall  state  specifically  the  Statement  of 
relief  which   the  plaintiff  claims,  either   simply  or  in  the  ^^^ 
alternative,  and  may  also  ask  for  general  relief.    And  the 

same  rule  shall  apply  to  any  counter-claim  made,  or  relief  Same  as  to 
claimed  by  the  defendant,  in  his  statement  of  defence.     If  co^J^t^^^-^laim- 
the  plaintiff's  claim  be  for  discovery  only,  the  statement  of 
claim  shall  show  it. 

A  claim  for  discovery  alone  can  hardly  be  anticipated  now,  and 
indeed  has  been  hardly  known  since  the  Common  Law  Courts 
acquired  power  of  giving  discovery  as  discussed  in  Notes  to 
Order  31,  Rules  2,  9,  11,  and  14. 

9.  Where  the  plaintiff  seeks  relief  in  respect  of  several 
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RuLSS  or 
Court. 

Ord.  19. 

Distinct  claims 
to  be  dis- 
tinctly stated. 
Same  as  to 
defences. 

When  de- 
fendant relies 
on  focts  as 
supporting  set- 
off or  counter- 
claim  he  most 
state  so. 

Party  wishing 
to  deny  the 
right  of  ano- 
ther to  claim 
as  executor, 
&c.,  shall  deny 
it  specifically. 


distinct  claims  or  causes  of  complaint  founded  upon  separate 
and  distinct  facts,  they  shall  be  stated,  as  far  as  may  be> 
separately  and  distinctly.  And  the  same  rule  shall  apply 
where  the  defendant  relies  upon  several  distinct  grounds  of 
defence,  set-oflF,  or  counter-claim  founded  upon  separate  and 
distinct  facts. 

10.  Where  any  defendant  seeks  to  rely  upon  any  facts  as 
supporting  a  right  of  set-oflf  or  counter-claim,  he  shall,  in  his 
statement  of  defence,  state  specifically  that  he  does  so  by 
way  of  set-oflF  or  counter-claim. 

11.  If  either  party  wishes  to  deny  the  right  of  any  other 
party  to  claim  as  executor,  or  as  trustee  whether  in  bank- 
ruptcy or  otherwise,  or  in  any  representative  or  other  alleged 
capacity,  or  the  alleged  constitution  of  any  partnership  firm, 
he  shall  deny  the  same  specifically. 


In  probate  if  12.  In  Probate  actions  where  the  plaintiff  disputes  the 
d^ndLt's"^  interest  of  the  defendant,  he  shall  allege  in  his  statement  of 
interest  he       claim  that  he  denies  the  defendant's  interest. 

must  state  so. 

Pleas  in  abate-      13.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

ment  abo- 

This  rule  specifically  abolishes  all  pleas  in  abatement. . 


New  assign- 
ment abo- 
lished.   But 
statement  of 
claim  to  be 
amended. 


Defendant  in 
possession  in 
action  for  re- 
corery  of  land 
need  not  plead 
title  unless 
relying  on 
equitable  title 
or  grounds  of 
relief. 


14.  No  new  assignment  shall  hereafter  be*  necessary  or 
used.  But  everything  which  has  heretofore  been  alleged  by 
way  of  new  assignment  may  hereafter  be  introduced  by 
amendment  of  the  statement  of  claim. 

This  alters  the  form  somewhat,  but  really  makes  no  alteration 
in  substance  whatever. 

15.  No  defendant  in  an  action  for  the  recovery  of  land 
who  is  in  possession  by  himself  or  his  tenant  need  plead  his 
title,  unless  his  defence  depends  on  an  equitable  estate  or 
right  or  he  claims  relief  upon  any  equitable  ground  against 
any  right  or  title  asserted  by  the  plaintiff.  But,  except  in 
the  cases  herein-before  mentioned,  it  shall  be  sufficient  to 
state  by  way  of  defence  that  he  is  so  in  possession.  And  he 
may  nevertheless  rely  upon  any  ground  of  defence  which 
he  can  prove,  except  as  herein-before  mentioned. 
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It  is  hard  to  conjecture  why  the  exceptions  made   in  this  rule     Rulbs  of 
were  made,  except  that  it  was  intended  to  keep  matters  as  like  to       ^^»'' 


what  they  were  hitherto  as  it  was  well  possible ;  of  course  hitherto    Ord,  19. 

the  only  way  of  defending  an  action  of  ejectment,  where   the  OnW  apparent 

defence  was  by  possession  under  an  equitable  title,  would  have  reason  for  rule 

been  by  a  Bill  in  Chancery  for  an  injunction  to  stay  the  action,  ^  ^®®P  tlungs 

as  tney  wer©« 
and  this  of  necessity  required  a  statement  on  the  bill  of  the  title 

of  the  original  defendant  at  law,  but  now  that  equitable  titles  are 

cognizable  by  all  the  Courts,  there  seems  no  reason  for  continwing 

this  accidental  distinction,  or  quasi  accidental  distinction  between 

an  equitable  and  a  legal  title. 

16.  Nothing  in  these  rules  contained  shall  aflfect  the  right  Not  guilty  by 
of  any  defendant  to  plead  not  guilty  by  statute.     And  eveiy  ?*?*^^  "' 
defence  of  not  guilty  by  statute  shall  have  the  same  effect  as 

a  plea  of  not  guilty  by  statute  has  heretofore  had.     But  if  if  pleaded,  no 
the  defendant   so   plead    he    shall   not    plead    any    other  ?1^®L^^^  ^ 
defence  without  the  leave  of  a  Court  or  the  Judge.  by  leave. 

• 

This  rule  is  introduced  apparently  because  such  a  plea  as  not 
guilty  by  statute  might  otherwise  seem  to  be  a  breach  of  Rule  1 
of  this  Order,  and  yet  might  be  the  most  convenient  for  raising 
the  defence  relied  on. 

17.  Every  allegation  of  fact  in  any  pleading  in  an  action,  Allegation  of 
not  being  a  petition  or  summons,  if  not  denied  specifically  ^^^u^^®"^!^ 
or  by  necessary  implication,  or  stated  to  be  not  admitted  in  cept  where 
the  pleading  of  the  opposite  party,  shall  be  taken  to  be  ^^^^^^ 
admitted,  except  as  against  an  infant,  lunatic,  or  person  of 
unsound  mind  not  so  found  by  inquisition. 

It  is  presumed  that  the  admission  here  referred  to  will  be 
carried  no  further  than  the  necessity  of  the  rule  demands,  that  is 
to  say,  that  matters  not  denied,  <S:c.,  will  be  taken  as  admitted  for 
the  purposes  of  the  action,  but  not  extra  the  action,  but  with  this 
restriction  it  does  not  seem  clear  why  the  exception  of  infants, 
lunatics,  or  persons  of  unsound  mind,  is  made ;  the  fact  of  their 
exception,  will  increase  terribly  the  cost  of  all  actions  in  which  any 
of  them  is  engaged,  for  every  matter,  how  simple  and  undoubted 
soever,  will  have  to  be  strictly  proved. 

18.  Each  party  in  any  pleading,  not  being  a  petition  or  Bach  party  to 
summons,  must  allege  all  such  facts  not  appearing  in  the  *^^f^,^^*^^ 
previous  pleadings  as  he  means  to  rely  on,  and  must  raise  all  appearing  on 
such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  7^j^J^® '?" 
not  raised  on  the  pleadings  would  be  likely  to  take  the 
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Court. 


not  arising  out  of  the  pleading-?,  as  for  instance,  fraud,  or 
Ord.  19.   that  any  claim  has  been  barred  by  the  Statute  of  Limita- 
tions or  has  been  released. 

One  cannot  read  this  rule  without  at  once  perceiving  that  there 
will  in  time  be  a  large  body  of  decision  upon  it,  but  it  seems  pre- 
mature to  endeavour  to  anticipate  the  decisions  ;  in  fact,  it  comes 
to  this,  that  you  must  not  only  state  the  facts  of  your  own  case, 
Sutement        but  the  matters  in  which  the  case  of  your  opponent  fails  wherever 
JITmattera  kf^  any  matter  not  before  stated  on  the  pleadings  will  be  needful  to  be 
which  adrer-     shown  on  the  trial  in  answer  to  the  facts  shown  by  him,  though 
nary's  cast        that  matter  in  some  cases  may  be  mere  matter  of  law,  as  for 
^  instance  the  Statute  of  Limitations. 

Pleadings  to         19.  No  pleading,  not  being  a  petition  or  summons,  shall, 

inoonristcnt  except  by  way  of  amendment,  raise   any  new  ground  of 

claims  or  claim  or  contain  any  allegation  of  fact  inconsistent  with  the 

egations.  previous  pleadings  of  the  party  pleading  the  same. 

There  can  be  no  question  as  to  the  propriety  of  this  rule  in 
substance,  but  whether  there  was  any  necessity  for  its  statement, 
*  or  whether  it  is  not  involved  in  the  rules  goiug  before  is  not 
Eo  clear ;  there  is  also  some  difficulty  in  knowing  how  you  are  to 
*  avail  yourself  of  it  in  case  your  adversary's  pleading  be  open  to 

objection  on  this  ground ;  are  you  to  demur  or  to  move  to  strike 
out  his  pleading  1  We  are  slow  to  make  a  suggestion  on  this 
matter,  for  which  we  have  no  authority,  but  should  incline  to 
believe  the  latter  to  bo  the  more  correct  course. 

General  deniak  20.  It  shall  not  be  sufficient  for  a  defendant  in  his 
not  iufficient.  jgfg^^;^  to  deny  generally  the  facts  alleged  by  the  statement 
of  claim,  or  for  a  plaintiflF  in  his  reply  to  deny  generally  the 
facts  alleged  in  a  defence  by  way  of  counter-claim,  but  each 
party  must  deal  specifically  with  each  allegation  of  fact  of 
which  he  does  not  admit  the  truth. 

There  can  be  no  manner  of  doubt  that  this  rule  will  be  of  most 
important  effect  if  fully  cairied  out  by  the  Court,  but  we  anticipate 
that  if  enforced  it  would  give  rise  to  a  general  form  of  answer,  d^a, 
in  which  each  fact  averred  would  be  referred  to  with  a  statement 
that  the  party  pleading  did  not  admit  its  truth  except  in  a  com- 
paratively small  average  of  cases.  The  rule  is,  however,  expressly 
contradicted  by  the  following  rule,  for  if  the  subsequent  pleading 
joins  issue,  all  the  facts  in  the  prior  pleading  on  the  other  side  are 
held  to  be  denied  unless  any  be  specially  excepted. 
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21.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his     Bulks  of 
reply  may  join  issue  upon  the  defence,  and  each  party  in       ^^^*^*' 


his  pleading,  if  any,  subsequent  to  reply,  may  join  issue   Ord.  19. 
upon  the  previous  pleading.     Such  joinder  of  issue  shall  Joinder  of 
operate  as  a  denial  of  every  material  allegation  of  fact  in  the  *"°®' 
pleading  upon  which  issue  is  joined,  but  it  may  except  any 
facts  which  the  party  may  be  willing  to  admit,  and  shall 
then  operate  as  a  denial  of  the  facts  not  so  admitted. 

This  rule  seems  to  contemplate  further  stages  of  pleading  than 
a  reply,  but  there  is  no  provision  made  for  anything  further ;  the 
second  rule  of  this  order  seems  to  limit  pleadings  to  statement  of 
complaint  and  claim  of  relief,  statement  of  defence,  set-oif,  or 
counterclaim  and  reply,  and  to  go  no  further  ;  but  there  is  nothing 
in  the  Act  or  Rules  distinctly  forbidding  any  further  steps  in 
pleading.  See  ])ost  Order  24,  Rule  2,  makes  distinct  provision  for 
further  pleadings  by  leave.  It  is  not  clearly  understood  what  is 
intended  in  this  rule  by  the  commencing  words,  "  Subject  to  the 
last  preceding  Rule,"  when  followed  by  the  latter  paragraph  of  the 
rule,  which  expressly  contradicts,  as  has  been  above  noticed, 
Rule  20  of  the  Order.  It  does  not  much  matter  which  rule  is  to 
be  in  force,  but  it  would  be  most  desirable  that  it  should  be  clearly 
laid  down  which  is  to  prevail.  It  is  submitted  that  the  latter  will 
prevail,  and  that  Rule  20  will  be  enforced  in  cases  of  affirmative 
pleading  only. 

22.  When  a  party  in  any  pleading  denies  an  allegation  Party  denying 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he  f^J®®^*^®"^  ®^ 
must  not  do  so  evasively,  but  answer  the  point  of  substance,  must  do  so 
Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of  ®*?!?"}y  ?"*^ 

°  ,  particularly. 

money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received 
that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  so  when  a  matter  of  fact  is  alleared  with 
divers  circumstances,  it  shall  not  be  suflBcient  to  deny  it  as 
alleged  along  with  those  circumstances,  but  a  fair  and  sub- 
stantial answer  must  be  given. 

As  to  this  rule  also  it  cannot  be  denied  that  the  rule  is  fair  and 
reasonable,  but  how  is  it  to  be  enforced  ?  It  is  supposed  by  a 
motion  or  summons  praying  that  the  evasive  pleading  may  be 
struck  out  or  amended,  that  is,  that  it  may  be  struck  out  unless 
the  offending  party  shall  amend  it  properly  in  a  proper  time. 

23.  When  a  contract  is  alleged  in  any  pleading,  a  bare  Denial  of  al- 

leged contract 
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Rules  or 

COUBT. 

Ord.  19. 

confined  to 
denial  of  exe- 
cution allows 
no  question  of 
legality  of  con- 
tract. 

Former  rule. 


denial  of  the  contract  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of  the  contract  in  fact^ 
and  not  of  its  legality  or  its  suflSciency  in  law,  whether  with 
reference  to  the  Statute  of  Frauds  or  otherwise. 

This  rule  sets  aside  a  rule  which  seems  to  have  been  established 
by  several  cases,  that  non-compliance  with  the  Statute  of  Frauds 
might  be  set  up  under  the  general  issue,  denying  the  contract  (a), 
indeed,  in  one  case,  it  was  held  that  a  special  plea  to  the  effect 
that  the  contract  declared  on  was  within  the  Statute  of  Frauds, 
and  was  not  in  writing,  was  held  bad  on  special  demurrer  as  an 
argumentative  traverse  (6).  It  had,  however,  been  held  that 
iliegahty  of  the  contract  could  not  be  set  up  under  the  general 
issue,  but  must  be  specially  pleaded  (c) ;  in  like  manner,  that 
alteration  of  the  instrument  after  execution,  by  striking  out  a 
party  co-contracting  with  the  defendant  (c^),  must  have  been 
specially  pleaded,  so  that  as  to  iUegality  generally  the  law  is  not 
changed,  as  would  seem,  but  only  the  pleading  as  to  the  Statute 
of  Frauds  is  altered. 


Sufficient  to 
aver  effect  of 
document. 


24.  Wherever  the  contents  of  any  document  are  material, 
it  shall  be  sufficient  in  any  pleading  to  state  the  effect  there- 
of as  briefly  as  possible,  without  setting  out  the  whole  or  any 
part  thereof  unless  the  precise  words  of  the  document  or  any 
part  thereof  are  material. 


When  material  25.  Wherever  it  is  material  to  allege  malice,  fraudulent 
to  aver  malice,  intention,  knowledge,  or  other  condition  of  the  mind  of  any 
to  aver  it  gene- person,  it  shall  be  sufficient  to  allege  the  same  as  a  fact 
""^'  without  setting  out  the  circumstances  from  which  the  same 

is  to  be  infeiTcd. 


When  material      26.  Wherever    it    is   material  to    allege  notice  to  any 
to  aver  notice,  person  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to 

sufficient  to*.  _•',  ii<»  i 

aver  it  gene-     allege  such  notice  as  a  fact,  unless  the  form  or  the  precise 
raUy,  uni^     terms  of  such  notice  be  material. 

the  form  be 
material. 

(a)  ButUmere  y.  Hayai,  5  M.  &  W.  456 ;  Eastwood  y.  Kenyon^  11  A.  &  E. 
438  ;  FrUher  y.  Thondin^on,  1  M.  &  G.  772. 

(6)  Leaf  v.  Tuton,  10  M.  &  W.  393. 

(c)  Martin  y.  Smith,  4  Bing.  N.  C.  436  ;  Fenvcich  y.  Laycoch,  1  Q.  B.  414  ; 
PotU  y.  Sparrow,  1  Bing.  N.  C.  594  ;  AUport  y.  NuU,  1  C.  B.  974.  See  also, 
as  connected  with  this  subject,  Edwards  y.  Brown,  1  0.  &  J.  307,  where  non  est 
factum  pleaded,  went  only  to  the  fact  of  execution,  not  to  the  construction  of  the 
defida 

{d)  Mason  y.  Bradley,  11  M.  &  W.  590. 
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This  rule  settles  the  question  suggested  as  a  question  in  note     Rules  or 
to  Rule  4  of  this  Order,  whether,  when  purchase  for  value  without         ^^^^' 


notice  is  set  up,  notice  should  be  generally  or  specially  averred  in  Ord.  19. 
reply  ;  this  rule  shows  that  a  general  averment  will,  as  formerly, 
suffice,  and  will  let  in  evidence  of  the  specific  facts  which  tend  to 
the  conclusion  of  notice ;  indeed,  this  rule  seems  only  a  specific 
case  of  the  one  immediately  foregoing,  knowledge  being  by  it  a 
condition  of  mind  to  be  generally  averred,  but  this  difference  is 
introduced  from  the  foregoing  rule,  that  when  the  form  or  the 
precise  terms  of  the  notice  are  material,  then  they  should  be 
specially  pleaded. 

27.  Wherever  any  contract  or  any  relation  between  any  Where  relation 
persons  does  not  arise  from  an  express  agreement,  but  is  ^^®£^:^*^ 
to  be  implied  from  a  series  of  letters  and  conversations,  or  series  of  letters, 
otherwise  from  a    number  of   circumstances,   it    shall  bo  *f '» f^®?f°^ 

'  to  aver  rela- 

sufficient  to  allege  such  contract  or  relation  as  a  fact,  and  to  tion  generally, 

At 

refer  generally  to   such  letters,  conversations,   or  circum-  ^JI^^I^q^^' 
stances  without  setting  them  out  in  detail.     And  if  in  such  letters,  &c. 
case  the  person  so  pleading  desires  to  rely  in  the  alternative  reSnfi^may 
upon  more  contracts  or  relations  than  one  as  to  be  implied  be  averred, 
from  such   circumstances,  he  may  state  the  same  in  the 
alternative. 

This  will  introduce  great  convenience  in  pleading  a  complicate 
dealing,  as  to  which  it  may  often  be  very  difficult  to  arrive  at  a 
clear  conclusion  of  what  the  specific  relation  arising  out  of  it  may 
be.  The  old  rule  was  that  pleadings  could  not  be  hypothetic  or 
alternative  (a),  and  it  was  frequently  very  difficult  and  incon- 
venient to  conform  to  this  rule.  The  new  rule  will,  however,  have  Caution  as  to 
to  be  watched  carefully,  and  will  require  to  be  dealt  with  by  the  "^^®' 
Judges  freely,  in  cases  which  may  often  arise  of  alternative  plead- 
ing, embarrassing  the  opponent  so  as  to  leave  him  in  doubt  to 
what  he  is  to  direct  his  proof,  in  which  case  it  is  presumed  the 
Judges  will  order  such  a  pleading  to  be  made  more  specific  and 
distinct. 

28.  Neither  party  need  in  any  pleading  allege  any  matter  No  allegation 
of  fact  which  the  law  presumes  in  his  favour  or  as  to  which  '^^i^"^^  ^^ 

m  ,   *  1  .  t  matter  pre- 

the  burden  of  proof  lies  upon  the  other  side,  unless  the  same  snmed  in  law 
has  first  been  specifically  denied.  S^iiS.^' 

[E.g. — Consideration  for  a  bill  of  exchange  where  the 

(a)  Grifitha  v.  Eyl€$,  1  B.  &  P.  413  ;  The  King  v.  Breretan,  8  Mod.  330; 
MargeUt  y.  Bayi,  4  Ad.  &  £1.  489. 
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Rules  of 
Court. 


Ord.  19. 

Where  action 
proceeds  in 
district  re- 
gistiy,  docu- 
ments to  be 
filed  in  district 
registry. 

In  actions  for 
collision  in 
Admiralty, 
Preliminary 
Acts  to  be 
filed  before 
pleadings 
delivered. 


plaintiff  sues  only  on  the  bill,  and  not  for  the  consideration 
as  a  substantive  ground  of  claim.] 

29.  Where  an  action  proceeds  in  a  district  registry  all 
pleadings  and  other  documents  required  to  be  filed  shall  be 
filed  in  the  district  registry. 

30.  In  actions  for  damage  by  collision  between  vessels, 
unless  the  Court  or  a  Judge  shall  otherwise  order,  each 
solicitor  shall,  before  any  pleading  is  delivered,  file  with  the 
proper  oflScer  a  document  to  be  called  a  Preliminary  Act, 
which  shall  be  sealed  up  and  shall  not  be  opened  until 
ordered  by  the  Court  or  a  Judge,  and  which  shall  contain  a 
statement  of  the  following  particulars  : — 

(a.)  The  names  of  the  vessels  which  came  into  collision 
and  the  names  of  their  masters. 

(6.)  The  time  of  the  collision. 

(c.)  The  place  of  the  collision. 

(d.)  The  direction  of  the  wind. 

(e.)  The  state  of  the  weather. 

(/.)  The  state  and  force  of  the  tide. 

(g.)  The  course  and  speed  of  the  vessel  when  the  other 
was  first  seen. 

(h.)  The  lights,  if  any,  cari'ied  by  her. 

(i.)  The  distance  and  bearing  of  the  other  vessel  when 
first  seen. 

(k.)  The  lights,  if  any,  of  the  other  vessel  which  were 
first  seen. 

(I,)  Whether  any  lights  of  the  other  vessel,  other  than 
those  first  seen,  came  into  view  before  the  collision. 

(m.)  What  measures  were  taken,  and  when,  to  avoid 
the  collision. 

(n.)  The  parts  of  each  vessel  which  first  came  into 
contact. 

Pleadings  may      If  both  solicitors  consent,  the    Court  or  a  Judge  may 
be  waived  by    Q^d^T  the  preliminary  acts  to  be  opened  and  the  evidence  to 

be  taken  thereon  without  its  being  necessaiy  to  deliver  any 

pleadings. 
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Bulks  ov 

ORDER  XX.  ^^^"' 

Pleading  Matters  arising  Pending  the  Action.        Ord.  20. 

1.  Any  ground  of  defence  which  has  arisen  after  action  Ground  of 
brought,  but  before  the  defendant  has  delivered  his  state- aftw^™"^ 
ment  of  defence,  and  before  the  time  limited  for  his  doing  so  brought,  but 

DGTOFfi  QGllVGrV 

has  expired,  may  be  pleaded  by  the  defendant  in  his  state- ©f  defence,  mKy 
ment  of  defence,  either  alone  or  together  with  other  grounds  ^?^^*^!^' 
of  defence.     And  if,  after  a  statement  of  defence  has  been  off  or  counter- 
delivered,  any  ground   of  defence   arises   to   any  set-ofF  or^*i"™*™°^ 

ftitor  dcliverv 

counter-claim  alleged  therein  by  the  defendant,  it  may  be  thereof  may  be 
pleaded  by  the  plaintiflF  in  his  reply,  either  alone  or  together  v^^^  in 
with  any  other  ground  of  reply. 

This  alters  in  a  very  considerable  degree  the  old  rule  as  to  pleas 
puis  darrein  continuance,  or  pleas  to  the  further  maintenance  of 
the  action,  which  were  always  in  substitution  for  the  former  pleas, 
if  any,  on  which,  after  the  filing  of  the  plea  puis  darrein  continuance 
or  to  the  further  maintenance  of  the  action,  no  further  proceeding 
could  be  had. 

2.  Where  any  ground  of  defence  arises  after  the  defen-  Eight  days 
dant  has  delivered  a  statement  of  defence,  or  after  the  time  je^^g—  of^ 
limited  for  his  doing  so  has  expired,  the  defendant  may,  and  further  defence 
where   any  ground   of    defence   to  any  set-off  or  counter-  gJatement  o? 
claim   arises   after    reply,   or    after    the    time   limited   for  defence  or 
delivering  a  reply  has   expired,   the  plaintiff  may,  within  ^v^defence 
eight  days  after  such  ground  of  defence  has  arisen,  and  by  to  action  or 
leave  of  the  Court  or  a  Judge,  deliver  a  further  defence  or  tcrHslaim  has ' 
further  reply,  as  the  case  may  be,  setting  forth  the  same.         arisen. 

3.  Whenever  any  defendant,  in  his  statement  of  defence.  Where  defend- 
or  in  any  further  statement  of  defence  as  in  the  last  rule  J"^^^  ^^n^ 
mentioned,  alleges  any  ground  of  defence  which  has  arisen  since  action 
after  the  commencement  of  the   action,  the  plaintiff  may  tiff  may'confcss 
deliver  a  confession  of  such  defence,  which  confession  may  be  and  claim  costs, 
in  the  Form  No.  2  in  Appendix  (B.)  hereto,  with  such  varia-  Form  of 
tions  as  circumstances  may  require,  and  he  may  thereupon  ^®"  ^*®*^'^- 
sign  judgment  for  his  costs  up  to  the  time  of  the  pleading  of 

such  defence  unless  the  Court  or  a  Judge  shall,  either  before 
or  after  the  delivery  of  such  confession,  othenvise  order. 

This  pi-actice  resembles  that  under  R.  G.  H.,  1853  (PI.),  Rule  22. 
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Rules  of 
Court. 


ORDER  XXI. 


Ord,  21.  Statement  of  Claim. 

1.  Subject  to  Rules  2  and  3  of  this  Order,  the  delivery 
of  statements  of  claim  shall  be  regulated  as  follows  : — 

If  defendant  (a.)  If  the  defendant  shall  not  state  that  he  does  not 
Btetement^of'^^  require  the  delivery  of  a  statement  of  claim,  the  plaintiff 
claim,  plaintiff  shall,  unlcss  otherwise  ordered  by  the  Court  or  a  Judge, 
wUbin^sbT^  **  deliver  it  within  six  weeks  from  the  time  of  the  defendant's 
weeks  from      entering  his  appearance. 

H^turma  ^^'^  "^^^  plaintiff  may,  if  he  think  fit,  at  any  time  after 
at  M?y\im*^  ^^6  issuc  of  the  Wilt  of  summons,  deliver  a  statement  of 
aftor  issue  of  claim,  with  the  writ  of  summons  or  notice  in  lieu  of  writ  of 
statement  with  summons,  or  at  any  time  afterwards,  eitlier  before  or  after 
writ  or  notice  appearance,  and  although  the  defendant  may  have  appeared 
'  and  stated  that  he  does  not  require  the  delivery  of  a  state- 
but  not  after  ment  of  claim  :  Provided  that  in  no  case  where  a  defendant 
six  weeks  from  j^as  appeared  shall  a  statement  be  delivered  more  than  six 
icHs  by  leave,  weeks  after  the  appearance  has  been  entered  unless  other- 
wise ordered  by  the  Court  or  a  Judge. 
Plaintiff  de-  (r.)  Where  a    plaintiff   delivers    a    statement    of   claim 

menwith^ift  "^^i*^!^^^*  being  required  to  do  so,  the  Court  or  a  Judge  may 
being  required,  make  such  Order  as  to  the  costs  occasioned  thereby  as  shall 
Z^l&^iht^^^  seem  just,  if  it  appears  that  the  delivery  of  a  statement  of 
costfl.  claim  was  unnecessary  or  improper. 

In  Probate,  2.  In  Probate  actions  the  plaintiff  shall,  unless  otherwise 

deHver^Btete-  ^^'dered  by  the  Court  or  a  Judge,  deliver  his  statement  of 
ment  within  claim  within  six  weeks  from  the  entry  of  appearance  by  the 
app^rance^'r  defendant,  or  from  the  time  limited  for  his  appearance,  in 
time  limited  casc  he  has  made  default;  but  where  the  defendant  has 
bu\*5^^d-^'  appeared,  the  plaintiff  shall  not  be  compelled  to  deliver  it 
ant  appear,  until  the  expiration  of  eight  days  after  the  defendant  has 
bo"nd  to'de-     ^Icd  his  affidavit  as  to  scripts. 

liver  till  eight 

days  after  de-       Tjjig  ^ule  is  not  very  intelligible.     The  plaintiff  is,  within  six 

filed  affidavit  weeks  from  the  entry  of  appearance,  to  deliver  his  statement  of 
of  scripts.  claim,  but  need  not  do  so  until  eight  days  after  filing  of  affidavit 
of  scripts.  Suppose  affidavit  of  scripts  not  filed  till  seven  weeks 
after  appearance,  when  is  statement  of  claim  to  be  delivered  of 
necessity  ?  The  rule  is  obscurely  drawn,  and  had  better  have  been 
framed  with  an  exception.     It  is  submitted  that  the  intention  is 
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that  ill  every  case,  except  that  where  a  defeudaut  has  appeared     Bulks  or 
but  has  not  filed  his  affidavit  of  scripts  in  time,  the  statement  shall .  ''• 

be  delivered  within  six  weeks  from  the  entry  of  appearance  or  the    Ord.  21. 
time  limited  for  such  entry,  and  in  the  excepted  case  at  latest  Probable  mean- 
within  eight  days  from  the  filing  of  the  affidavit  of  scripts.  ing  of  rule. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  within  in  Admiralty 
twelve  days  from  the  appearance  of  the  defendant,  deliver  actions  in  rem 
his  statement  of  claim.  claim  to  be 

delivered  witbin  twelve  days  from  appearance. 

4.  Where  the  writ  is  specially  indorsed,  and  the  defendant  Where  writ 
has  not  dispensed  with  a  statement  of  claim,  it  shall  be  d^^^y^Q. 
suflScient  for  the  plaintiff  to  deliver  as  his  statement  of  claim  tiff  to  deliver 
a  notice  to  the  effect  that  his  claim  is  that  which  appears  by  ^J^^^oSce 
the  indorsement  upon  the  writ,  unless  the  Court  or  a  Judge  stating  that 
shall  order  him  to  deliver  a  further  statement.     Such  notice  doreed"n'writ. 
may  be  either  written  or  printed  or  partly  written  and  partly 

printed,  and  may  be  in  the  Form  No.  3  in  Appendix  (B.)  Form  of  notice. 

hereto,  and  shall  be  marked  on  the  face  in  the  same  manner 

as  is  required  in  the  case  of  an  ordinary  statement  of  claim. 

And  when,  the  plaintiff  is  ordered  to  deliver  such  further  If  fm-ther 

statement  it  shall  be  delivered  within  such  time  as  by  such  o!^^^^^* 

order  shall  be  directed,  and  if  no  time  be  so  limited  then 

within  the  time  prescribed  by  Eule  1  of  this  Order. 


ORDER   XXII.  Ord.  22. 

Defence. 

1.  Where  a  statement  of  claim  is  delivered  to  a  defendant  Defendant  to 
he  shall   deliver  his  defence  within    eight  days    from  the  deliver  state- 
delivery  of  the  statement  of  claim,  or  from  the  time  limited  within  eight 
for  appearance,  whichever  shall  be  last,  unless  such  time  is  ^J?  ^™ 
extended  by  the  Court  or  a  Judge.  statement  of 

claim,  or  from  time  limited  for  appearance. 

2.  A  defendant  who  has  appeared  in  an  action  and  stated  Defendant  not 
that  he  does  not  require  the  delivery  of  a  statement  of  claim,  J^^.i'}"^  nor 

-  ...  ,  receiving  state* 

and  to  whom  a  statement  of  claim  is  not  delivered,  may  ment  of  claim, 
deliver  a  defence  at  any  time  within  eight  days  after  his  ^^^jj^^^^^^Jj^.^ 
appearance,  unless  such  time  is  extended  by  the  Court  or  a  eight  days  from 

Judge.  appearance. 

Where  leave  has  been  given  to  a  defendant  to  defend  Where  defen- 
dant has  leiive 
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Where  Court 
thinks  facts 
oaght  to  have 
been  admitted 
which  are  not, 
it  may  order 
costs  of  proof. 


Rules  or     under   Order  14,  Rule  1,  he  shall   deliver  his  defence,   if 

Court. 

'- —  any,  within  such  time  as  shall  be  limited  by  the  order  giving 

Ord.  22.  iiiix)  leave  to  defend,  or  if  no  time  is  thereby  limited,  then 
underOrderU,  within  eight  days  after  the  order. 

Rule  1,  to  de-  o  J 

fend,  to  dellTer  defence  as  ordered,  or  within  eight  days  after  order. 

4.  Where  the  Court  or  a  Judge  shall  be  of  opinion  that 
any  allegations  of  fact  denied  or  not  admitted  by  the  defence 
ought  to  have  been  admitted,  the  Court  may  make  such 
order  as  shall  be  just  with  respect  to  any  extra  costs  occa- 
sioned by  their  having  been  denied  or  hot  admitted. 

The  latter  part  of  this  rule  is  very  important,  and,  duly  used  by 
the  Judges,  may  have  a  most  beueficial  effect ;  but  it  may,  unless 
cautiously  and  judiciously  used,  be  pregnant  with  mischief  also. 

5.  Where  a  defendant  by  his  defence  sets  up  any  counter- 
claim which  raises  questions  between  himself  and  the 
plaintiff  along  with  any  other  pereon  or  pei'sons,  he  shall  add 
to  the  title  of  his  defence  a  further  title  similar  to  the  title 
in  a  statement  of  complaint,  setting  forth  the  names  of  all 
the  persons  who,  if  such  counter-claim  were  to  be  enforced 
by  cross  action,  would  be  defendants  to  such  cross  action, 
and  shall  deliver  his  defence  to  such  of  them  as  are  parties 
to  the  action  within  the  period  within  which  he  is  required 
to  deliver  it  to  the  plaintiff. 

them  within  time  allowed  him  to  deliver  to  plaintiff. 

6.  Where  any  such  pei-son  as  in  the  last  preceding  rule 
mentioned  is  not  a  party  to  the  action,  he  shall  be  sum- 
moned to  appear  by  being  served  with  a  copy  of  the  defence, 
and  such  service  shall  be  regulated  by  the  same  rules  as  are 
herein-before  contained  with  respect  to  the  service  of  a  writ 
of  summons,  and  every  defence  so  served  shall  be  indorsed  in 
the  Form  No.  4  in  Appendix  (B.)  hereto,  or  to  the  like 
effect. 

7.  Any  person  not  a  defendant  to  the  action,  who  is  served 
with  a  defence  and  counter-claim  as  aforesaid,  must  appear 
thereto  as  if  he  had  been  served  with  a  writ  of  summons  to 
appear  in  an  action. 


Where  defen- 
dant raises 
counter-claim 
involving  per- 
son^  other  than 
himself  and 
plaintiff,  he 
shall  entitle 
his  defence 
further  as  a 
statement  of 
claim  should 
be  entitled 
against  such 
persons,  and 
deliver    it   to 

Such  person 
not  being  party 
shall  be  sum- 
moned to 
appear  by 
service  of  copy 
of  defence. 


Form  of  in- 
dorsement of 
defence  so 
served. 

Person  so 
served  to 
appear  as  if 
served  with 
writ  of  sum- 
mons. 


Person  named       8.  Any  person  named  in  a  defence  as  a  party  to  a  counter- 
**^^M      cl^i°^  thereby  made  may  deliver  a  reply  within  the  time 
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within  which  he  might  deliver  a  defence  if  it  were  a  state-    "Sivixa  of 

A     r   ^   •  Court. 

ment  of  claim.  


Ord.  22. 

9.  Where  a  defendant  by  his  statement  of  defence  sets  up  may  reply 

a  counter-claim,  if  the  plaintiff  or  any  other  person  named  in  tiLe^e* would 
manner  aforesaid  as  party  to  such  counter-claim  contends  have  to  defend, 
that  the  claim  thereby  raised  ought  not  to  be  disposed  of  by  were\  e^t^ 
way  of  counter-claim,  but  in  an  independent  action,  he  may  ^^^^  o^  «!*"»• 
at  any  time  before  reply,  apply  to  the  Court  or  a  Judge  for  Where  defend- 
an  order  that  such  counter-claim  may  be  excluded,  and  the  counter-claim 
(/ourt  or  a  Judge  may,  on  the  hearing  of  such  application,  "^jf  y^*^' 
make  such  order  as  shall  be  just.  may  apply 

before  reply  to 

10.  Where  in  any  action  a  set-off  or  counter-claim  is  y^^^^^  set-off 
established  as  a  defence  against  the  plaintiff's  claim,  the  or  counter- 
Court  may,  if  the  balance  is  in  favour  of  the  defendant,  give  i^h^^court 
judgment  for  the  defendant  for  such  balance,  or  may  other-  may  ^re 
wise  adjudge  to  the  defendant  such  relief  as  he  may  be  Sfpiam- 
entitled  to  upon  the  merits  of  the  case.  tiff  for  balance. 

This  Rule  becomes  necessary  or  at  least  convenient  upon  the 
enactment  of  Order  19,  Rule  3,  if  counterclaims  are  allowed  to  be 
pleaded  and  contested  in  one  action  with  direct  claims,  it  is  clearly 
just  that  judgment  should  be  given  for  them  if  successful,  and  as  a 
counterclaim  may  in  value  exceed  the  direct  claim,  the  raising  of 
it  may  necessitate  a  judgment  in  favour  of  the  defendant  against 
the  plaintiff  for  the  amount  of  it. 

11.  In  Probate  actions  the  party  opposing  a  will  may,  In  Probate, 
with  his  defence,  give  notice  to  the  party  setting  up  the  will  m^^'^e      ^ 
that  he  merely  insists  upon  the  will  being  proved  in  solemn  notice  that  he 
form  of  law,  and  only  intends  to  cross-examine  the  witnesses  pj^^/inaolemii 
produced  in  support  of  the  will,  and  he  shall  thereupon  be  at  ^orm. 
liberty  to  do  so,  and  shall  be  subject  to  the  same  liabilities 

in  respect  of  costs  as  he  would  have  been  under  similar 
circumstances  according  to  the  practice  of  the  Court  of 
Probate. 

ORDER  XXIII.  Ord.  23. 

DISCONTINUANCB. 

The  plaintiff  may,  at  any  time  before  receipt  of  the  Plaintiff  may, 
defendant's  statement  of  defence,  or  after  the  receipt  thereof  ^^^^^^  ^ 
before  taking  any  other  proceeding  in  the  action  (save  any  notice,  in  whole 
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BuLis  OF     interlocutory  application),  by  notice  in  writing,  wholly  dis- 
^"'       continue  his  action  or  withdraw  any  part  or  parts  of  his 


Ord.  23.  alleged  cause  of  complaint,  and  thereupon  he  shall  pay  the 
or  in  part,  and  defendant's  costs  of  the  action,  or,  if  the  action  be  not  wholly 
^^discon-  discontinued,  the  defendant's  costs  occasioned  by  the  matter  so 
tinned.  withdrawn.    Such  costs  shall  be  taxed,  and  such  discontinu- 

ance or  withdrawal,  as  the  case  may  be,  shall  not  be  a  defence 
Save  as  pro-  to  any  subsequent  action.  Save  as  in  this  Bule  otherwise 
^^^^  provided,  it  shall  not  be  competent  for  the  plaintiflf  to  with- 
draw  Record  or  draw  the  Record  or  discontinue  the  action  without  leave  of 
^^^^y,  *^®  ^^^  ^^  ^  Judge,  but  the  Court  or  a  Judge  may,  before, 
on  terms,  order  or  at.  Or  after  the  hearing  or  trial,  upon  such  terms  as  to 
^oontmnanoe,  ^^g^g^  qj^^  ^  ^  ^^y  other  action,  and  otherwise  as  may  seem 

fit,  order  the  action  to  be  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  put.  The  Court  or 
It  may  order  a  Judge  may,  in  like  manner,  and  with  the  like  discretion  as 
^^^^r*^  °f  ^  terms,  upon  the  application  of  a  defendant,  order  the  whole 
any  part  of  or  any  part  of  his  alleged  grounds  of  defence  or  counter-claim 
^^^nndao/de-  *^  ^  withdrawn  or  struck  out,  but  it  shall  not  be  competent 
fence,  but  de-  to  a  defendant  to  withdraw  his  defence,  or  any  part  thereof, 
'^tiZl^t:  without  such  leave. 

"withdraw  any 

part  of  them.        The  plaintifif  might  hitherto  have  discontinued  at  any  time 

Alterationfrom  before  verdict  or  judgment,  and  might  always  after  discontinuance 

^    ^      ^'     have  re-conmienced  his  action,  but  he  must  have  discontinued 

entirely,  there  was  no  discontinuance  of  part  of  an  action  (a).    By 

Stat.  8  £liz.  c.  2,  sect.  2,  the  Courts  were  empowered  to  award 

costs  at  their  discretion  on  a  discontinuance ;  the  general  rule 

being  that  the  plaintiif  cannot  diseontinue  without  paying  costs. 

The  course  imder  these  circumstances  was  to  take  out  and  serve  a 

side  bar  Rule,  which  was  obtainable  on  application,  as  it  was 

ordered  by  Rule  of  H.  T.,  1853,  that  to  entitle  a  plaintiff  to 

discontinuance  after  a  plea  pleaded  it  shall  not  be  necessary  to 

obtain  the  defendant's  consent,  but  the  Rule  shall  contain  an 

imdertaking  on  the  part  of  the  plaintiff  to  pay  the  costs  and  a 

consent  that  if  they  are  not  paid  within  four  days  after  taxation 

the  defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros. 

The  Rule  was  a  step  in  the  cause,  and  therefore  could  not  be 

taken  out  during  a  stay  of  proceedings  (6),  but  when  properly 

Plaintiff  shonld  taken  out  could  not  be  set  aside  (c).     It  was  the  duty  of  the 

hare  obtained  plaintiff  to  obtain  an  appointment  and  procure  the  taxation  to 

appointment      '^  t^  x- 

andpiocnrad 

taxation.  (o)  BeniUm  t.  PoUcinghome,  16  M.  k  W.  8. 

(6)  Murray  v.  SUver,  1  C.  B.  638. 

(c)  Pottt  T.  ffirit^  6  M.  &  Q.  984. 
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be  had  (a).     If  he  failed  to  do  bo,  the  defendant  might  proceed  in     Binxs  of 
the  action,  for  the  Rule  waa  no  stay  of  proceedings  (6).    So  if  after       ^^»*- 


taxation  he  failed  to  pay  the  costs,  and  it  were  before  plea,  the   Qrd.  23. 

only  course  seems  to  have  been  to  proceed ;  but  if  after  plea  the  j|  ^^  ^^^^ 

defendant  might  sign  judgment  of  non  pros,  by  the  terms  of  the  to  pay  costs, 

Rule.     Where  the  plaintiff,  instead  of  paying  the  costs,  went  on  ?®^?^"^\  ^ 

with  the  action  and  the  defendant  did  not  sign  judgment,  the  pleaded,  must 

Court  held  that  he  could  not  at  the  trial  object,  that  the  cause  plead ;  if  aft<er 

was  at  an  end,  for  that  the  Rule  not  having  been  acted  on  became  P.^®*'  ."^]^    . 
„.x_/  \  ^^^  judgment 

a  nullity  (c).  by  non  ppoB. , 

To  discontinue  without  paying  costs,  which  under  special  cir-  tut  if  he  did 
cumstances  was  sometimes  allowed  {d\  an  application  must  have  ^j^  g^^  ^^I. 
been  made  to  the  Court  or  a  Judge.     So,  in  order  to  discontinue  Discontinuance 
after  verdict  or  judgment  on  demurrer,  it  was  necessary  to  obtain  without  paying 
leave  in  like  manner  (f).    Where  the  plaintiff  discontinued  before  ?^^^  ^^^  ^^ 
notice  of  trial,  the  defendant  was  not  entitled  in  any  case  to  costs  ^'',. 
of  drawing  briefs  (/),  nor  of  procuring  evidence  for  his  defence  (y),  allowed  to  de- 
nor  any  other  costs  of  preparing  for  trial  (A).     The  plaintiff  was  fendant. 
entitled  to  the  costs  of  any  proceedings  on  which  he  had  been 
successful,  and  might  set  them  off  against  the  defendant's  costs 
and  sue  out  execution  for  the  balance  if  in  his  favour  (t). 

There  was  in  equity  technically  no  such  thing  as  a  discon- No  disoontinn- 
tinuance,  but  practically'a  plaintiff  might  cease  to  do  any  thing,  "*ce  in  equity, 
and  the  defendant  might  moVe  to  dismiss  the  bill  as  against  him 
for  want  of  prosecution,  which  order  would,  on  a  sufficient  case 
made  of  delay  on  the  part  of  the  plaintiff,  be  made  with  costs ;  and 
such  an  order  could  not  be  pleaded  in  bar  of  a  new  bill  for  the 
same  relief  (^).  So  that  in  fact  it  came  to  much  the  same  as  a 
discontinuance,  save  that  it  was  not  on  the  motion  of  the  plaintiff, 
who  could  imdoubtedly  have  moved  to  dismiss  his  own  bill  with 
costs  in  all  probability  with  success,  if  there  were  any  reason  for 
such  motion. 

A  judgment  of  nonsuit  was  hitherto  no  bar  nor  ground  of  de-  Nonsuit  for- 
fence  to  a  new  action  for  the  same  cause.     This  is  now  altered :  mwlynobarto 

*  new  action. 

but  practically  there  will  be  little  difference,  for  the  judgment  may 
in  all  reasonable  cases  be  set  aside. 

(a)  WhUman  v.  WOliaiM,  6  T.  R.  765. 

(b)  JBeeton  r.  Jupp,  16  M.  &  W.  149  ;  S.  C.  sub  nom.  Baker  ▼.  Jupp^  3  D.  & 
L.  474. 

(c)  Edgington  r.  Proudman,  1  D.  P.  0.  152. 

{d)  See  Ames  t.  Bugg,  2  D.  P.  C.  35 ;  Poentgen  t.  Chanter,  6  Sc.  800;  Ford 
V.  Stock,  1  Dowl.  N.  8.  763. 

(f)  Ooodenough  t.  Butler,  3  D.  P.  C.  751 ;  Sana(m  v.  Bhodei,  8  Sc.  557  ; 
Benton  r.  Polkinghome,  16  M.  &  W.  8. 

if)  Doe  T.  NeaU,  2  M.  &  W.  732. 

[3)  Rivxe  y.  HatUm,  8  D.  P.  C.  164. 

(A)  Cooper  v.  BoU»,  6  H.  &  N.  188  ;  CurtU  v.  PUtU,  16  C.  B.  N.  S.  465. 

(»)  Mayor  of  Maede$fidd  ▼.  Qee,  13  M.  U  W.  470 :  Elvood  r.  Builock, 
6  Q.  B.  883. 

{k)  Milford  on  PI.,  238 ;  Brandlyn  r.  Ord^  1  Atk.  571. 
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RuLis  or 

^^"'''  ORDER  XXIV. 

Ord.  24.  Reply  and  Susequent  Pleadings. 

Reply  to  be  de-      1.  A  plaintiflf  tball  deliver  his  reply,  if  any,  within  three 
t^  weeks     weeks  after  the  defence  or  the  last  of  the  defences  shall  have 
from  defence,   been  delivered,  unless  the  time  shall  be  extended  by  the 
Court  or  a  Judge. 

No  Bubeeqaent      2.  No  pleading  subsequent  to  reply  other  than  a  joinder 
ou^iTe  Mive'  ®^  ^^^®  ^'^  ^^  pleaded  without  leave  of  the  Court  or  a  Judge, 
joinderofiaaue.  and  then  upon  such  terms  as  the  Court  or  Judge  shall  think 
fit. 

It  has  been  already  noticed.  Order  19,  Rule  21,  that  further 
pleadings  beyond  reply  seemed  to  be  contemplated,  here  express 
provision  is  made  for  them,  and  indeed  it  can  hardly  happen  that 
there  shall  not  be  cases  in  which  they  will  be  desirable. 

Subsequent  3.   Subject  to  the  last  preceding  Rule,  every  pleading 

deU^^^with-  Subsequent  to  reply  shall  be  delivered  within  four  days  after 
in  four  days  the  delivery  of  the  previous  pleading,  unless  the  time  shall  be 
S^r''"^  extended  by  the  Court  or  a  Judge. 


Ord.  26.  ORDER  XXV. 

Close  of  Pleadings. 

On  joinder  of       As  soon  as  either    party    has  joined    issue    upon  any 
Mw^pl^d^g,   pleading  of  the  opposite  party  simply  without  adding  any 
pleadingB  close,  further  or  other  pleading  thereto,  the  pleadings  as  between 
such  parties  shall  be  deemed  to  be  closed. 


Ord.  26.  ORDER  XXVL 

Issues. 

^^o^n^"        Where  in  any  action  it  appears  to  a  Judge  that  the 

sufficiently  Statement  of  claim  or  defence  or  reply  does  not  sufficiently 

define  issues,  define  the  issues  of  fact  in  dispute  between  the  parties,  he 

direct  parties  niay  direct  the  parties  to  prepare  issues,  and  such  issues  shall, 

b^u«f  "*  if  the  parties  diflfer,  be  settled  by  the  Judge. 

It  seems  to  be  intended  that  the  issues  of  fact  to  be  tried  shall 
in  general  be  raised  by  the  pleadings  themselves,  and  this  is  of 
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course  the  most  conyenient  course,  and  if  the  pleadings  were  not     Hulks  or 
limited  in  extent  would  be  always  possible,  but  they  are  confined  to       C<>^*t- 


three  steps,  which  may  fail  in  bringing  the  parties  to  issue,  there-  Ord.  26. 
fore  this  Bule  becomes  necessary. 


ORDER  XXVIL  Ord.  27. 

Amendment  of  Pleadings. 

m 

1.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro-  Court  may  at 
ceedings,  allow  either  party  to  alter  his  statement  of  claim  or  ^en^nla^or 
defence  or  reply,  or  may  order  to  be  struck  out  or  amended  may  order  im- 
any  matter  in  such  statements  respectively  which  may  bo  tobe^^Jinged. 
scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or 

delay  the  fair  trial  of  the  action,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of  deter- 
mining the  real  questions  or  question  in  controversy  between 
the  parties. 

2.  The    plaintiff  may,  without    any    leave,  amend  his  Plaintiff  may 
statement  of  claim  once  at  any  time  before  the  expiration  of  ]^^d  state-** 
the  time  limited  for  reply  and  before  replying,  or,  where  no  ment  of  claim 
defence  is  delivered,  at  any  time  before  the  expiration  of  four  limited*!™/ 
weeks  from  the  appearance  of  the  defendant  who  shall  have  repiji  or  if  no 

1     .  _  J  defence  offered 

last  appeared.  ^thin  4  weeks 

from  last  ap- 

3.  A  defendant  who  has  set  up  in  his  defence  any  set-  ^™^^®' 

off  or  counter-claim  may,  without  any  leave,  amend  such  set-  having  pleaded 
off  or  counter-claim  at  any  time  before  the  expiration  of  the  ^et-off  or 

couniier~cia\ni 

time  allowed  him  for  pleading  to  the  reply,  and  before  may  without 
pleading  thereto,  or  in  cajse  there  be  no  reply,  then  at  any  ^^®  amend 
time  before  the  expiration  of  twenty-eight  days  from  the  pleading  to 
filing  of  his  defence.  "  "S^t^en"" 

before  28  days 

4.  Where  any  party  has  amended  his  pleading  under  ^j™^****^ 
either  of  the  last  two  preceding  Rules,  the  opposite  party  ^^^  amend- 
raay,  within  eight  days  after  the  delivery  to  him  of  the  mcJ^t  ^^er 
amended  pleading,  apply  to  the  Court  or  a  Judge,  to  disallow  Jpp^te  party 
the  amendment,  or  any  part  thereof,  and  the  Court  or  Judge,  ?*y  within  s 
may,  if  satisfied  that  the  justice  of  the  case  requires  it,  diMdlow^it,  or 
disallow  the  same,  or  allow  it  subject  to  such  terms  as  to  costs  p"*  of  it. 

or  otherwise  as  may  seem  just. 
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Rules  of         5.  Where  any  party  has  amended  his  pleading  under  Rule 
^^^^'       2  or  3  of  this  Order,  the  other  party  may  apply  to  the  Court 


Ord.  27.  or  a  Judge  for  leave  to  plead  or  amend  his  former  pleading 
After  amend-   within  such  time  and  upon  sutjh  terms  as  may  seem  just. 

ment  under 

other  party'  6.  In  all  casos  not  provided  for  by  the  preceding  Rules  of 
may  «w>iy^  this  Order,  application  for  leave  to  amend  any  pleading  may 
or  amend.  be  made  by  either  party  to  the  Court  or  a  Judge  in 
In  other  cases  Chambers,  or  to  the  Judge  at  the  trial  of  the  action,  and 
Syfor  ^ve  ^uch  amendment  may  be  allowed  upon  such  terms  as  to  costs 
to  amend  any   or  otherwise  as  may  seem  just. 

pleading. 

Party  having  7.  If  a  party  who  has  obtained  an  order  for  leave  to  amend 
leave  to  amend  ^  pleading  delivered  by  him  does  not  amend  the  same  within 

not  amending        r  o  j 

within  time  the  time  limited  for  that  purpose  by  the  order,  or  if  no  time 
within^  u  days  ^®  thereby  limited,  then  within  fourteen  days  from  the  date 
from  leave,  of  the  Order,  such  order  to  amend  shall,  on  the  expiration  of 
leave  fails.       g^^j^  limited  time  as  aforesaid,  or  of  such  fourteen  days,  as 

the  case  may  be,  become  ipso  facto  void,  unless  the  time  is 

extended  by  the  Court  or  a  Judge. 

Amendments,  8.  A  pleading  may  be  amended  by  written  alterations  in 
made.  ^^®  pleading  which  has  been  delivered,  and  by  additions  on 

paper  to  be  interleaved  therewith  if  necessaiy,  unless  the 
amendments  require  the  insertion  of  more  than  144  words  in 
any  one  place,  or  are  so  numerous  or  of  such  a  nature  that 
the  making  them  in  writing  would  render  the  pleading  diffi- 
cult or  inconvenient  to  read,  in  either  of  which  cases  the 
amendment  must  be  made  by  delivering  a  print  of  the 
pleading  as  amended. 

This  Rule  is  almost  the  same  in  substance  as  Consolidated 
Order  9,  Rule  8,  the  limit  of  writing  in  Bills  in  Chanceiy  \ised  to 
be  two  folios  of  90  words,  i,e,  180  words,  now  made  144. 

Amended  9.  Whenever  any  pleading  is  amended,  such  pleading  when 

P^®^^  ^  ^  amended  shall  be  marked  with  the  date  of  the  order,  if  any, 

under  which  the  same  is  so  amended,  and  of  the  day  on 

which  such  amendment  is  made,  in  manner  following,  viz. : 

"  Amended  day  of 


^™^^«^  10.  Whenever  a  pleading    is  amended,  such    amended 

deUvered  pleading  shall  be  delivered  to  the  opposite  party  within  the 

!5^j*f°p®  time  allowed  for  amending  the  same, 
^t. 
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Roles  of 

COUAT. 

ORDER   XXVIIL  Ord.  28. 

Demurrer. 

1.  Any  party  may  demur  to  any  pleading  of  the  opposite  Any  party  may 
party,  or  to  any  part  of  a  pleading  setting  up  a  distinct  cause  *^J^J^  ^L 
of  action,  ground  of  defence,  set-off,  counter-claim,  reply,  or  other  side,  or 
as  the  case  may  be,  on  the  ground  that  the  facts  alleged  ^tSig^a 
therein  do  not  show  any  cause  of  action,  or  ground  of  defence  distinct  case, 
to  a  claim  or  any  part  thereof,  or  set-off,  or  counter-claim,  or 

reply,  or  as  the  case  may  be,  to  which  effect  can  be  given  by 
the  Court  as  against  the  party  demurring. 

This  Rule  is  founded  on  s.  50  of  the  Common  Law  Procedure 
Act  1852,  but  is  a  little  more  particular  in  form,  but  the  express 
abolition  of  special  demurrers  contained  in  that  Act  is  not  specifi- 
cally repeated,  it  is  nevertheless  submitted  that  that  abolition  will 
still  be  continued. 

2.  A  demurrer  shall  state  specifically  whether  it  is  to  the  Demnrrcr  to 
whole  or  to  a  part,  and  if  so,  to  what  part,  of  the  pleading  of  Jj^^^^or^^ 
the  opposite  party.     It  shall  state  some  ground  in  law  for  of  opposite 
the  demurrer,  but  the  party  demurring  shall  not,  on  the  ^  ®*^"^fr 
argument  of  the  demurrer,  be  limited  to  the  ground  so  stated. 

A  demurrer  may  be  in  the  Form  28  in  Appendix  (C.)  hereto.  Form  of 
If  there  is  no  ground,  or  only  a  frivolous  ground  of  demurrer  pT!^","^' , 
stated,  the  Court  or  Judge  may  set  aside  such  demurrer,  murrer  set 
with  costs.  aside  ^^ 

costs. 

Hitherto  a  demurrer  was  not  necessarily  limited,  as  is  provided 
by  this  Rule,  but  might  be  partially  good  and  partially  bad,  in 
which  case  of  late  as  formerly  the  plaintiff  had  judgment  on  such 
part  as  was  determined  in  his  favour,  and  the  defendant  on  the 
part  on  which  he  was  successful  (a) ;  this  was  a  return  to  the  old 
practice,  from  an  erroneous  practice  which  had  crept  in  in  analogy  Brroneous 
to  demurrers  in  Chancery  of  giving  a  general  judgment  for  plaintiff  practice 
on  demurrer  to  more  counts  or  breaches  than  one,  if  any  of  them  *^rogated. 
was  good,  allowmg  him  to  cure  the  defect  of  those  which  were  bad 

.  (a)  See  Pinkney  v.  InhaUianU  of  Etut  Hundred,  2  Saun.  379 ;  Breney  v. 
ifumphreys,  Cro.  Jac  657  ;  Woody's  case,  ibid,  104  ;  PowdL  ▼.  Graham, 
7  TauD.  580 ;  IngUdtw  t.  Cripps,  2  Ld.  Raym.  814 ;  Briscot  v.  ffiU,  10  M.  & 
W.  735;  DawBon  t.  Wrench,  per  Farke,  B.,  3  Ex.  365 ;  see  1  M.  &,  G.  201, 
n.  a. 
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Bttlss  0?     bj  entering  as  to  them  a  nolle  prosequi  or  a  remittitur  damna  if 

^^^^*'       damages  had  been  separately  assessed  on  them  (a)  ;  this  impropriety 

Ord.  28.  ^^  remarked  in  a  note  by  Serjeant  Manning,  cited  p.  215, 1  M.  <fe 

G.  201  n.  (a),  and  was  thereupon  rectified,  see  two  cases  last  cited 

Plaintiff  might  under  (a).     But  the  plaintiff  might  still  enter  nolle  prosequi  as  to 

enter  nolle  pro-  ^j^^  j^g^  couut  or  breach  before  argument,  leaving  the  demurrer  to 

sequi  on  bad  _  .  _         .        ,.,  ,  iji.  .i_  x 

count  or  breach  stand  as  to  the  other,  m  which  case  he  would  have  to  pay  the  costs 

and  pay  costs    of  the  defendant  as  to  the  bad  count  or  breach  (6). 

mereon.  Where,  however,  the  defendant's  demurrer  was  to  the  whole 

action  on  several  grounds,  the  plaintiff  was  not  allowed  to  enter  a 

nolle  prosequi  on  some  grounds  of  the  demurrer,  so  as  to  throw  on 

the  defendant  the  risk  of  costs  in  supporting  only  part  of  his 

objection  (c).    But  where  the  demurrer  was  to  one  count  only, 

the  plaintiff  might  enter  a  nolle  prosequi  to  that  count  ((£).    By 

3  &  4  W.  4,     3  &  4  W.  4,  c.  42,  B.  33,  "  where  any  nolle  prosequi  shall  have  been 

^'     '  ^     '     entered  upon  any  count,  or  as  to  any  part  of  any  declaration,  the 

defendant  shall  be  entitled  to,  and  have  judgment  for,  and  recover 

his  reasonable  costs  in  that  behalfl"     Before  this  the  defendant 

was  not  as  of  course  entitled  to  any  costs  in  such  a  case,  but  it 

was  held  that  the  enactment  did  not  alter  the  former  practice  so 

as  to  make  the  entry  of  a  nolle  prosequi  regular,  which  was  before 

irregular  (e).    The  right  course  in  such  a  case  seems  to  have  been 

to  apply  for  leave  to  amend  the  count  demurred  to,. upon  which 

the  defendant  gained  the  costs  of  his  demurrer  as  well  as  time  to 

plead  de  novo. 

If  statement         The  demurrer  is  now  ordered  distinctly  to  be  specific  in  stating 

that  demurrer  ^bether  it  be  to  the  whole  or  any  and  what  part  of  a  pleading  : 
IS  to  whole  and,  •xi.xx  xxx  x  i..^ 

held  good  as  to  hut  Bupposmg  the  statement  to  turn  out  erroneous,  as  for  instance 
part  only,  where  it  is  stated  as  to  the  whole  declaration,  and  that  on  argu- 
query  result,     jj^qj^^  [^  jg  i^q[^  g^^^  ^^  ^  gQjne  p^j^  ^^^^  ^j^j  03  ^q  ^j^q  ^estf  it  does 

not  seem  at  all  clear  what  is  to  be  the  result  of  such  a  condition 
now.  It  is  diffidently  submitted  that  in  such  case  the  judgment 
should  be  for  the  parties  distributively  as  they  are  found  right  or 
wrong,  as  is  the  practice  above  mentioned. 
15  k  16  Yic.  In  fact  this  rule  makes  very  little  difference  from  Common  Law 
c  76,  8.  89.  Procedure  Act,  1852,  s.  89,  save  that  that  section,  applying  to 
Common  Law  matters,  only  went  on  to  give  leave  on  setting  aside  a 
a  demurrer  to  sign  judgment  as  for  want  of  a  plea,  which,  however, 
is  struck  out  of  the  present  Bule  as  Chanceiy  proceedings  are  now 

(a)  WainwrigJU  v.  Jokmon,  6  D.  P.  0.  817  ;  BoyddL  r.  Jone9t  4  M.  &  W. 
446  ;  Wehb  v.  Baker,  8  N.  &  P.  87 ;  Parttt  Naviaatum  Co,  t.  Stower,  6  M.  & 
W.  664. 

(5)  Under  8  &  4  Will.  4,  c.  42,  s.  83. 

(c)  Butler  t.  Afapp,  10  Bing.  391  ;  Drummond  y.  DorarU,  4  T.  B.  860  ; 
jRose  V.  BawUr,  1  H.  Bl.  108. 

(cO  MiUiken  y.  Fox,lB.&  P.  167. 

{e)  BuOcr  y.  Mapp,  10  Bing.  891. 
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contemplated  as  well  as  those  at  Common  Law.     In  Chancery  the     Rules  or 

overruling  a  demurrer  did  nothing  further  than  put  the  defendant ! 

to  his  answer.  The  former  enactment,  Common  Law  Procedure  Ord.  28. 
Act,  1852,  &  89,  required  that  the  demurrer  should  in  the  margin 
contain,  as  the  present  rule  also  requires  a  demurrer  to  contain, 
some  substantial  matter  of  law  intended  to  be  argued,  which  was 
held  not  to  compel  the  party  demurring  to  disclose  all  the  points 
which  he  meant  to  argue,  but  merely  to  secure  that  the  demurrer 
was  bond  fide  (a),  and  if  he  stated  several  grounds,  he  was  not  com- 
pelled to  state  on  which  he  relied  (6). 

In  Chancery,  on  the  other  hand,  if  a  defendant  demurred  on  two 
distinct  grounds,  t.g.^  for  want  of  equity  and  want  of  jurisdiction, 
he  should  state  them  both  as  separate  causes  of  demurrer  (c),  though 
it  seems  there  would  only  be  one  order  in  sucli  a  case  on  the 
demurrers  (d).  But  this  rule,  founded  on  or  expressed  by  Consoli- 
dated Orders,  Order  14,  Rule  1,  as  follows: — "Where  any  grounds 
of  demurrer  are  urged  in  arguing  a  demurrer  beyond  the  grounds 
therein  expressed,  and  those  grounds  which  ai-e  so  expressed  are  dis- 
allowed, the  defendant  shall  pay  the  same  costs  as  if  the  demurrer 
were  overruled,  although  the  grounds  of  demurrer  so  newly  urged 
may  be  allowed,"  did  not  in  fact  bind  one  to  set  forth  more  than  the 
very  general  nature  of  the  grounds  of  demurrer,  c.^.,  whether  the 
demurrer  were  for  want  of  equity,  for  want  of  parties,  for  want  of 
jurisdiction,  for  incapacity  of  the  plaintiff,  for  multifariousness  or 
the  like,  thus  many  demurrers  would  be  perfectly  good  on  this 
ground  in  Chancery,  which  would  be  held  at  law  as  too  general ; 
so  the  ground  that  the  matters  disclosed  in  the  plea  contain  no 
answer  to  the  declaration  was  held  too  general,  yet  that  is  the 
very  effect  that  is  stated  by  saying  that  the  bill  is  demurrable  for 
want  of  equity. 

Notwithstanding  the  Rule  cited,  the  demuirer  ort  tenus  as  it  Demairer  ore 
was  called  still  continued,  and  any  ground  of  demurrer  co-extensive  ^«»«*. 
with^  the  demurrer  on  record,  might  be  taken  and  allowed  at  bar  (e), 
the  order  being  on  the  defendant  to  pay  the  costs  of  the  demurrer 
on  the  record  (/). 

It  was  held,  however,  at  law  under  the  former  law  that  a  de-  Dcnnirrer  not 
murrer  could  not  be  treated  as  a  nullity,  however  frivolous  the  a  nullity  though 
point  taken  on  record  might  be,  or  though  no  point  were  stated  (^).  JS!^\o^8  ^ 

(a)  Sots  y.  Robtmn,  3  D.  P.  0.  779  ;  Braham  v.  Watlins,  16  M.  &  W.  77. 
{b)  WhUnuyre  v.  NichoUs,  5  D.  P.  C.  621. 

(c)  Barber  v.  Barber^  4  Drew.  666. 

(d)  WdUdey  y.  WtUtdey,  4  M.  &  C.  654-656. 

(e)  Rump  V.  GreenhUl,  20  Bcav.  612  ;  Henderson  y.  Cooh,  4  Drew.  306 ; 
Barber  y.  Barber,  4  Drew.  666  ;  Cooper  y.  £arl  Powis,  3  D.  G.  &  Sm.  688. 

(/)  AU.'Gen.  y.  Brown,  1  Sw.  288 ;  Cooper  y.  Earl  Poiois,  Z  D,  Q,  k  Sm.  688 ; 
Mortimer  y.  Fraser,  2  M.  &  Cr.  178 ;  Maeyntire  y.  Conndl,  1  Sim.  N.  S.  267 ; 
but  see  Broum  y.  Douglass,  11  Sim.  283 ;  Newton  y.  Earl  of  Efftnont,  4  Sim.  574. 
'  iff)  Lyons  y.  Cohen,  3  D.  P.  0.  243. 
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Rules  of      Nor  was  the  party  demurring  precluded  from  arguing  his  demurrer 


Court. 


because  it  was  delivered  without  any  statemei^t  of  points  (a),  the 
Ord.  28.  oi^y  course  opeu  in  such  case  to  the  other  side  was  to  move  the 
Coune  open  to  Court  to  set  it  aside,  and  the  Court  would  not  do  that  where  a 
party  objecting  plaint  was  stated  that  contained  anything  capable  of  argument  (6). 
to  emurrer.     ^ij^^  application  might  of  course  have  been  made  either  by  plaintiff 
or  defendant,  as  the  case  might  be  (c).     Where  demurrer  to  a 
replication  to  a  plea  to  the  whole  declaration  was  set  aside,  judg- 
ment was  signed  on  the  whole  record,  though  there  were  other 
pleas  to  the  whole  (d). 
Setting  aside        On  setting  aside  a  demurrer  on  the  ground  that  the  point  of  law 
frivdo^'point  ^^^^^  ^^  ^^  ^^  frivolous,  it  seems  it  was  sufficient  if  the  rule 
sufficient  to      stated  it  to  be  set  aside  for  irregularity  (e),  but  it  was  said  that  a 
state  that  it     frivolous  demurrer  was  not  merely  an  irregularity,  but  an  improper 
forirregularUy.  Proceeding,  which  the  Court  might  set  aside  at  any  time,  and  in 
one  case  it  was  set  aside  after  time  obtained  for  joinder  in  de- 
murrer (/).    The  pleadings  must  have  been  set  out  in  the  affidavit^ 
or  the  rule  drawn  up  '<  on  reading "  them,  otherwise  the  Court 
could  not  look  at  them  (^).     In  the  Exchequer  the  Rule  might  be 
framed  so  as  to  become  absolute  unless  cause  were  shown  before  a 
particular  time  {h).     Where  a  Judge  had  set  aside  a  demurrer  on 
this  ground,  the  Court  were  veiy  averse  to  interfering  (t). 

Demuirer  to  be     3.  A  demurrer  shall  be  delivered  in  the  same  manner  and 
oSe7plaiSLg.  ''^^^h^  *^®  ^°^®  *^°^®  ^  *^y  other  pleading  in  the  action. 

« 
The  time  for  demurring  is  thus  eight  days  after  statement  of 

claim,  three  weeks  after  statement  of  defence,  and  four  days  after 

reply  on  subsequent  pleading. 

Demnrrer  and  4.  A  defendant  desiring  to  demur  to  part  of  a  statement 
^^^T^t^b^  of  claim,  and  to  put  in  a  defence  to  the  other  part  shall 
combined,  and  combine  such  demurrer  and  defence  in  one  pleading.  And 
^c^diQ^^  so  in  every  case  where  a  party  entitled  to  put  in  a  further 
pleading  desires  to  demur  to  part  of  the  last  pleading  of  the 

(o)  Laeey  r.  Umbers.  3  D.  P.  C  782 

(6)  Chtvers  v.  ParhingUm,  6  D.  P.  C.  75 ;  Edwards  t.  Greenwood,  6  B.  N.  C. 
i76 ;  Eee  TaUu  v.  TaUis,  21  L.  J.  Q.  B.  269  ;  1  B.  &  B.  397,  n.  a. 

(c)  CutU  T.  Surridge,  9  Q.  B.  1015. 

(d)  Tucker  t.  Barmdey,  16  M.  &  W.  54. 

(e)  Jackion  v.  Catcley,  2  Jur.  207. 

(/)  CuUs  v.  Surridge,  9  Q.  B.  1015  ;   but  sec  Norton  v.  MacHntoth,  7  D.  P. 

C.  529. 

(sj)  Jfovorth  T.  HuMergiy,  S  B.  P.  C  455 ;  ffamer  t.  Andaion,  9  B.  P.  C. 
119  ;  Vanidi  v.  LacU,  1  Dowl.  N.  S.  542. 

(h)  Einnear  r.  Eeane,  3  B.  P.  C.  154. 

(t)  Lane  v.  i?irf/ey,  10  Q.  B.  479. 
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opposite  party,  he  shall  combine  such  demurrer  and  other    'B.vlw  of 

1      J  >  Court. 

pleading. 


Ord.  28. 

5.  If  the  party  demurring  desires  to  be  at  liberty  to  plead  Party  deainng 
as  weU  as  to  demur  to  the  matter  demurred  to,  he  may,  ^eml^*^tie 
before  demurring,  apply  to  the  Court  or  a  Judge  for  an  order  matter  to  apply 
giving  him  leave  to  do   so ;    and  the  Court   or  Judge,   if  ^^  ^^®' 
satisfied  that  there  is  reasonable  ground  for  the  demurrer, 

may  make  an  order  accordingly,  or  may  reserve  leave  to  him 
to  plead  after  the  demurrer  is  overruled,  or  may  make  such 
other  order  and  upon  such  terms  as  may  be  just. 

The  Common  Law  Procedure  Act,  1852,  sect.  80,  was  more  16  &  16  Vic. 
precise  in  the  conditions  annexed  to  the  grant  of  this  power ;  it  ^  ^^»  **•  ^^' 
required,  if  the  Judge  asked  it,  an  affidavit  on  the  part  of  the 
defendant  of  the  truth  of  the  matters  intended  to  be  pleaded,  as 
well  as  of  the  defendant's  behef  that  the  defence  was  good  at  law, 
his  belief  of  his  right  to  traverse  any  mattera  he  proposed  to 
traverse,  and  a  submission  to  the  discretion  of  the  Court  which 
issue  should  be  first  disposed  of.  And  it  has  been  held  that  if  he 
propose  to  traverse  as  well  as  demur,  and  the  matters  to  be  tra- 
versed lay  within  his  own  knowledge,  he  might  be  required  to 
swear  that  the  matters  he  proposed  to  traverse  were  untrue  (a). 
And  even  where  the  affidavit  was  sufficient,  the  Court  was  net 
bound  to  grant  leave,  it  was  purely  discretionary  even  then  (h). 
Where  leave  was  granted,  and  judgment  was  given  against  an 
earlier  pleading  of  the  demurring  party,  the  Court  would  not,  at 
the  instance  of  the  successful  party,  rescind  the  order  for  a 
traverse,  for  they  held  that  it  could  not  be  certain  their  judgment 
in  the  demurrer  might  not  be  reversed  (c).  The  words  "  disposed 
of  "  have  reference  merely  to  the  Court  in  which  the  action  is 
brought,  not  to  proceedings  in  error  ((£). 

The   new  rule   is,  however,  much  wider   than   the    old,  and  Bole  eiilaxi;cd. 
allows  a  much  more  varied  order,  as  may  be  convenient. 

6.  When  a  demurrer  either  to  the  whole  or  part   of  a  When  demur- 
pleading  is  delivered,  either  party  may  enter  the  demun-er  ^[her  ^^' 
for  argument  immediately,  and  the  party  so  entering  such  may  enter  it 
demurrer  shall  on  the  same  day  give  notice  thereof  to  the  immeluteiy* 
other  party.     If  the  demurrer  shall  not  be  entered  and  notice  and  give  notice, 
thereof  given  within  ten  days  after  delivery,  and  if  the  party  ^^  ^^^  entered 

(a)  LumUy  v.  Oye,  22  L.  J.  Ex.  9,  see  note  (7)  to  PlaU  v.  Else,  22  L  J.  Bx. 
192  ;  Price  v.  Uewett,  8  Bx.  146. 
(5)  Tkompton  ▼.  Knowtet,  24  L.  J.  Ex.  48. 
(c)  Skeehy  v.  The  Profemonal  Life  Assurance  Co,,  13  C.  B.  801, 
(rf)  Lumley  v.  Oye,  2.B.  &  B.  216. 
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RuLM  OF     whose  pleading  is  demurred  to  does  not  within  such  time 
serve  an  order  for  leave  to  amend,  the  demurrer  shall  be  held 


Ord.  28.  sufficient  for  the  same  purposes  and  with  the  same  result  as 
within  ten  days  to  costs  as  if  it  had  been  allowed  on  argument. 

and  party  de- 

not  in  mean-  "^^^  latter  part  of  this  rule  seems  modelled  on,  and  much  to  the 
time serre order  same  efifect  as  Consolidated  Orders,  Order  14,  Rules  14  and  15, 
for  icaye  to       gj^y^  ^y^^^  ^y^g  ^j^^g  limited  is  shortened  to  an  even  term  of  ten 

amend,  de-         , 
murrer  to  be      days, 
held  good. 

Pleading  de-  7.  While  a  demurrer  to  the  whole  or  any  part  of  a  plead- 
murrcd  to  not  j^g  jg  pending,  such  pleading  shall  not  be  amended,  unless 
pending  de-  by  Order  of  the  Court  or  a  Judge  ;  and  no  such  order  shall 
be  made  except  on  payment  of  the  costs  of  the  demurrer. 


murrer  with- 
out leare. 


On  demurrer  8.  Where  a  demurrer  to  the  whole  or  part  of  any  pleading 
^mujTcd  to^to  ^^  allowed  upon  argument,  the  party  whose  pleading  is 
pay  costs  of  demurred  to  shall,  unless  the  Court  otherwise  order,  pay  to 
demurrer.        ^j^^  demurring  party  the  costs  of  the  demurrer. 

Semble,  re-  This  rule,  if  fully  enforced  on  every  occasion,  will  reverse  the 

verses  old  rule  R^ie  in  Chancery  mentioned  above.  Consolidated  Orders,  Order  14, 
m  many  "^yxle  1 ;  for  suppose  a  demurrer  ore  tenits  allowed,  the  demurrer  on 

the  record  being  held  to  be  bad  on  the  grounds  there  urged,  it  is 
clear  under  the  former  rule  costs  would  be  against  the  defendant 
demurring,  but  it  is  submitted  must  under  this  rule  be  given  for 
him.  It  is  true  that  the  condition  is  inserted,  unless  the  Court 
shall  otherwise  direct,  and  that  the  rule  is  very  like  Consolidated 
Orders,  Order  14,  Kule  13 ;  but  m  this  rule  the  demurrer  allowed 
on  aigument  must  clearly  be  the  actual  demurrer  on  the  record, 
and  no  demurrer  on  terms  or  on  other  grounds  than  alleged  on  the 
record.  But  in  fact  the  words  "unless  the  Court  otherwise  order," 
leaves  the  whole  matter  in  the  discretion  of  the  Court  (a),  and  takes 
away  the  value  of  the  rule,  as  a  rule,  almost  entirely.  Similar 
remarks  apply  to  the  next  rule. 

On  demurrer  9.  If  a  demurrer  to  the  whole  of  a  statement  of  claim  be 
mel^o/dSm  a^owed,  the  plaintiff,  subject  to  the  power  of  the  Court  to 
allowed,  plain-  allow  the  statement  of  claim  to  be  amended,  shall  pay  to  the 
defend^tde-  demurring  defendant  the  costs  of  the  action,  unless  the 
murring  whole  Court  shall  othei*wise  order. 

costs  of  action. 

This  rule  was  virtually  as  to  Chancery,  involved  in  Consolidated 
Oiders,  Order  14,  Rule  13  also,  and  under  that  rule  an  order 

(a)  Schneider  t.  Lkardi,  9  Boa.  461. 
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allowing  a  demurrer  with  costs,  carried  with  it  the  costs  of  a  pend  •     Rules  of 
ing  motion  (a).    And  where  a  motion  for  an  injunction  stood  over         ^^*'' 


at  the  request  of  a  defendant,  who  had  filed  a  demurrer  which  was   Ord.  28. 
allowed   on  appeal,  and  plaintiff  ordered  to  pay  the  coats  of 
demurrer  and  costs  of  suit,  it  was  hold  that  the  costs  incurred  on 
the  motion  were  costs  of  suit  (6). 

10,  Where  a  demurrer  to  any  pleading  or  part  of  a  plead-  Where  demur- 
ing  is  allowed  in  any  case  not  falling  within  the  last  preced-  JJ^  paJTof ' 
ing  Rule,  then  (subject  to  the  power  of  the  Court  to  allow  pleading  de- 
an amendment)  the  matter  demurred  to  shall  as  between  deemed  stmck 
the  parties  to  the  demurrer  be  deemed  to  be  struck  out  of  ont  m  between 
the  pleadings,  and  the  rights  of  the  parties  shall  be  the  mur^, 
same  as  if  it  had  not  been  pleaded. 

11.  Where  a  demurrer  is  overruled,  the  demurring  party  Where  de- 
shall  pay  to  the  opposite  party  the  costs  occasioned  by  the  ^^^^emvir- 
demurrer,  unless  the  Court  shall  otherwise  direct.  ring  party  to 

pay  coets  of 

This  rule,  as  to  Chancery,  was  ordered  heretofore  by  Consolidated  d«™«"*'- 
Orders,  Order  14,  Rule  12. 


12.  Where  a  demurrer  is  overruled,  the  Court  may  make  Where  de- 
such  order  and  upon  such  terms  as  to  the  Court  shall  seem  J^^^cSurt 
right  for  allowing  the  demurring  party  to  raise  by  pleading  may  order 
any  case  he  may  be  desirous  to  set  up  in  opposition  to  the  p^rtyto°raiBe 
matter  demurred  to.  ^y  pleading 

CAM  against 

This  rule  which  is  necessitated,  one  might  almost  say,  by  the  "^!!JS[^' 
fact  that  the  rules  have  to  do  with  equity  procedure  as  well  as 
with  that  at  common  law,  seems  at  the  same  time  to  do  away 
with  the  exigency  of  Rule  5,  though  it  may  be  convenient  to  have 
both  forms  of  procedure. 

13.  A  demurrer  shall  be  entered  for  argument  by  deliver-  porm  of  enter- 
ing  to  the  proper  oflBcer  a  memorandum  of  entry  in  the  Form  ^«  dem^jrref 

XT     Oft  •      A  J-     /n\  f or  aigtunent. 

No.  29  m  Appendix  (C). 


ORDER  XXIX.  Ord.  29. 

Default  of  Plkadinq. 

1.  If  the  plaintiflf,  being  bound  to  deliver  a  statement  of  k  pUintiff 
claim,  does  not  deliver  the  same  within  the  time  allowed  for  }p^^^  ^  ^«' 

liver  statement 
(a)  Cfladdone  r,  OttoMn  Bank,  1  N.  B.  512.  of  claim  do  not 

(6)  Finden  ▼.  SUphent,  12  Jur.  819,  oyemiling  S.  C.  11  Jur.  898.  ^®"^*'  "^^  '* 
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BuLis  OP     that  purpose,  the  defendant  may,  at  the  expiration  of  that 
time,  apply  to  the  Court  or  a  Judge  to  dismiss  the  action 


Ord.  29.  with  costs,  for  want  of  prosecution ;  and  on  the  hearing  of 
due  time,  de-  g^ch  application  the  Court  or  Judge  may,  if  no  statement  of 
apply  to  dis-  claim  have  been  delivered,  order  the  action  to  be  dismissed 
miss  with  costs  accordingly,  or  may  make  such  other  order  on  such  terms  as 
prosecution,     to  the  Court  Or  Judge  shall  seem  just. 

U  plaintiff's  2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liquidated 
for™qnicuSed  demand,  and  the  defendant  does  not,  within  the  time  allowed 
demand,  and  for  that  purposo,  deliver  a  defence  or  demurrer,  the  plaintiff 
not^SiSne°  °^^y>  ^^  ^^^  expiration  of  such  time,  enter  final  judgment  for 
deliver  defence  the  amount  claimed,  with  costs. 

or  demurrer, 
plaintiff  may 

enter  final  3.  When  in  any  such  action  as  in  the  last  preceding  Rule 

ju^ent  with  mentioned  there  are  several  defendants,  if  one  of  them  make 
In  such  action  default  as  mentioned  in  the  last  preceding  Rule,  the  plaintiff 
if  more  than  may  enter  final  judgment  against  the  defendant  so  making 
pUdntiff  may  '  default,  and  issue  execution  upon  such  judgment  without 
in  such  case     prejudice  to  his  right  to  proceed  with  his  action  against  the 

have  judgment      ii/»i 

and  execution  Other  defendants. 

against  de- 
faulter, with-       With  this  rule  compare  Order  13,  Rule  4. 
out  prejudice 

ag^^*othera.  *•  ^^  ^^^®  plaintiff's  claim  be  for  detention  of  goods  and 

If  cUdm  be  for  pecuniary  damages,  or  either  of  them,  and  the  defendant 

detention  of  makes  default  as  mentioned  in  Rule  2,  the  plaintiff  may 

dis,  and  enter  an  interlocutory  judgment  against  the  defendant,  and 

^®^t"^*  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the  goods, 

pUOntiff  may'  and  the  damages,  or  the  damages  only,  as  the  case  may  be. 

enter  inter-  gu^  ^^e  Court  or  a  Judge  may  order  that,  instead  of  a  writ 

locntory  iudff'  o  •/  * 

ment,  and  of  inquiry,  the  value  and  amount  of  damages,  or  either  of 
haye  writ  of     them,  shidl  be  ascertained  in  any  W»y  in  which  any  question 

inquiry  for  ...  .  J         yi  tf    ^ 

yaiue  of  goods  arising  m  an  action  may  be  tried. 

or  damages. 

Court  may  With  this  rule  compare  Order  13,  Rule  6. 

order  value 

1m  other^  ^-  When  in  any  such  action  as  in  Rule  4  mentioned  there 
909^^'  are  several  defendants,  if  one  of  them  make  default  as  men- 
Where  more  tioned  in  Rule  2,  the  plaintiff  may  enter  an  interlocutory 
l^dMUnsuch  J^^8°^®'^*  against  the  defendant  so  making  default,  and  pro- 
action,  and      ceed  with  his  action  against  the  others.    And  in  such  case, 

one  of  them 

in  default,  plaintiff  may  enter  interlocutory  judgment  against  defaulter,  and  proceed  against 

others,  and  damages  against  defaulter  shall  be  ass^sed  at  trial  of  action  or  issues  against  others. 
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damages  against  the  defendant  making  default   shall  be    ^^I'Ss  ot 

assessed  at  the  same  time  with  the  trial  of  the  action  or ! — 

issues  therein  against  the  other  defendants^  unless  the  Court  Ord,  29. 
or  a  Judge  shall  otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  Where  claim 
demand,  and  also  for  detention  of  goods   and  pecuniary  J^j^^^^^ 
damages,  or   pecuniary  damages  only,  and  the  defendant  detention  of 
makes  default  as  mentioned  in  Eule  2,  the  plaintiff  may^^p^^^^^ 
enter  final  judgment  for  the  debt  or  liquidated  demand,  and  may  enter  final 
also  enter  interlocutory  judgment  for  the  value  of  the  goods  iteoSlterlocu- 
and  the  damages,  or  the  damages  only,  as  the  case  may  be,  tory. 

and  proceed  as  mentioned  in  Rule  4. 

7.  In  an  action  for  the  recovery  of  land,  if  the  defendant  In  action  for 
makes  default  as  mentioned  in  Rule  2,  the  plaintiff  T^^Ji^d,^^ de- 
enter  a  judgment  that  the  person  whose  title  is  asserted  in  fendant  in  de- 
writ  of  summons  shall  recover  possession  of  the  land,  with  ,^y  inter 

his  costs.  judgment  for 

posaesBion  and 

COStfl. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  where  plaintiff 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract  Y?  "'?^*'*^ 
upon  a  writ  for  the  recovery  of  land,  if  the  defendant  makes  piofita,  &c,  on 
default  as  mentioned  in  Rule  2,  or  if  there  be  more  than  ^^*  ^^^  "- 
one  defendant,  some  or  one  of  the  defendants  make  such  and  defendant 
default,  the  plaintiff  may  enter  judgment  against  the  default-  ^®^*' 
ing  defendant  or  defendants  and  proceed  as  mentioned  in  proceed  as  in 
Rules  4  and  5.  »^«  *  "»*  ^• 

9.  In  Probate  actions,  if  any  defendant  make  default  in  In  Probate 
filing  and  delivering  a  defence  or  demurrer,  the  action  may  J^nl^t  in  d^- 
proceed,  notwithstanding  such  default  fa^t,  action 

may  proccNBd. 

10.  In  all  other  actions  than  those  in  the  preceding  Rules  In  an  other 
of  this  Order  mentioned,  if- the  defendant  makes  defaidt  inJ^d^Jtiadcl 
delivering  a  defence  or  demurrer^  the  plaintiff  may  set  down  fault,  plaintiff 
the  action  on  motion  for  judgment,  and  such  judgment  shall  ^^^ion  ^ 
be  given  as  upon  the  statement  of  claim  the  Court  shall  con-  judgment, 
sider  the  plaintiff  to  be  entitled  to. 

This  rule  is  hardly  sufficiently  full ;  it  gives  no  information  as 
to  what  the  plaintiff  is  entitled  or  bound  to  do,  nor  any  as  to  what 
effect  the  neglect  of  the  defendant  is  to  have ;  whether  it  is  intended 
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Rules  o?  that  the  statement  of  claim  should,  in  such  a  case,  be  deemed 
^^^^''^  admitted  as  to  the  facts  stated,  or  whether  the  plamtiflf  wQl  be 
Ord.  29.  P^*  *°  prove  them,  as  on  an  ordinary  motion,  it  seems  impossible 
to  say ;  the  form  of  words  "such  judgment  shall  be  given  as  upon 
the  statement,  &c,  the  Court  shall  consider  the  plaintiff  to  be 
entitled  to,*'  looks  as  if  the  statement  were  for  the  purpose  of 
such  judgment  to  be  looked  on  as  true,  and  Eule  12,  in  its  treat- 
ment of  subsequent  pleadings,  expressly  lays  down  that  rule  as  to 
them  and,  if  as  to  them,  why  not  as  to  a  statement  of  claim  ?  but 
it  is  entirely  impossible  to  surmise  with  any  oertainty  what  is  the 
intention  in  this  respect. 

If  m  such  11.  Where,  in  any  such  action  as  mentioned  in  the  last 

dSe^dante  and  Preceding  Rule,  there  are  several  defendants,  then,  if  one  of 
one  in  default,  such  defendants  make  such  default  as  aforesaid,  the  plaintiflf 
eitherMrdoUi  ^^7  either  set  down  the  action  at  once  on  motion  for  judgment 
on  motion  for  against  the  defendant  so  making  default,  or  may  set  it  down 
a«^t  de-  against  him  at  the  time  when  it  is  entered  for  trial  or  set 
fauiteratonce,  down  on  motion  for  judgment  against  the  other  defendants. 

or  set  it  down  ./      o  o 

80  against  him 

when  entered  12.  If  the  plaintiff  does  not  deliver  a  reply  or  demurrer,  or 
others.  any  party  does  not  deliver  any  subsequent  pleading,  or  a  de- 

If  plaintiff  fail  murrer,  within  the  period  allowed  for  that  purpose,  the 
mnT^OT  Mv^*"  pl^swiings  shall  be  deemed  to  be  closed  at  the  expiration  of 
party  fail  to  that  period,  and  the  statement  of  fact  in  the  pleading  last 
tofoLS^d!  delivered  shall  be  deemed  to  be  admitted. 

ing,  pleadings 

thne  for^fead-  ^^'  ^^  ^^7  ^^®  ^  which  issues  arise  in  an  action  other 
ing,  and  hat  than  between  plaintiff  and  defendant,  if  any  party  to  any 
ed  admtted."^'  ^^^^  ^^^  makes  default  in  delivering  any  pleading,  the  op- 
If  issue  arise  posite  party  may  apply  to  the  Court  or  a  Judge  for  such 
not  between  judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to  be 
defendant,  and  entitled  to.  And  the  Court  may  order  judgment  to  be 
one  party  to     entered  accordingly,  or  make  such  other  order  as  may  be 

such  issue  fad  x     j  i  x     •     *•       i.  t  xi,  x- 

in  delivering    necessary  to  do  complete  justice  between  the  parties. 

any  pleading, 

the  other  party  Tj^e  g^me  difficulty  as  that  occurring  with  regard  to  Rule  10 
such  judgxn^t  Presents  itself  again  upon  this  Rule,  and  it  is  submitted  will  be 
as  he  may  be    answered  in  the  same  sense. 

entitled  to. 

Judgment  by  14.  Any  judgment  by  default,  whether  under  this  Order 
set^deon  ^^  Under  any  of  these  Rules,  may  be  set  aside  by  the  Court 
tenns.  or  a  Judge,  upon  such  terms  as  to  costs  or  otherwise  as  such 

Court  or  Judge  may  think  fit. 
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Rules  of 

ORDER  XXX.  ^^^''^' 


Payment  into  Court  in  Satisfaction.  ^'^*  ^®* 

1.  Where  any  action  is  brought  to  recover  a  debt  or  J^^®^  f^*^^°° 
damages,  any  defendant  may  at  any  time  after  service  of  the  damages,  de- 
writ,  and  before  or  at  the  time  of  deliverinor  his  defence,  or  ^^^"^^^  ™*y 

°       .  .  pay  into  Court 

by  leave  of  the  Court  or  a  Judge  at  any  later  time,  pay  mto  and  plead  pay- 
Court  a  sum  of  money  byway  of  satisfaction  or  amends.  ™^^^*^*^^j£. 
Payment  into  Court  shall  be  pleaded  in  the  defence,  and  the  ing  the  claim 
claim  or  cause  of  action  in  respect  of  which  such  payment  .^^tion^^pect 

shall  be  made  shall  be  specified  therein.  whereof  pay- 

ment is  made. 
The  Common  Law  Procedure  Act,  1852,  sect.  70,  provided  for  pay-  15  &  iq  vict. 

ment  into  Court,  hitherto  following  3  <fe  4  W.  4,  c.  42,  sect.  21,  nearly  c.  76,  a.  70. 

in  terms,  and  the  power  was  afterwards  extended  by  the  Common 

Law  Procedure  Act,  1800,  ss.  23  <S&  25;  the  statute  6  &  7  Vict.  c.  96,  23  &  24  Vict. 

sect.  2,  also  provided  for  payment  into  Court  in  a  specified  case,  ^-  J26,  ss.  23 

but  by  the  new  rules  the  power  is  very  much  enlarged,  and  now 

in  any  action  for  debt  or  damages  such  a  procedure  is  allowable. 

2.  Such  sum  of  money  shall  be  paid  to  the  proper  officer,  How  payment 
who  shall  give  a  receipt  for  the  same.     If  such  payment  be  ^  ^  ™^*®' 
made  before  deliverino:  his  defence  the  defendant  shall  there-  Notice  of  pay. 

®      .      ,  ,       ,     ment  to  be 

upon  serve  upon  the  plaintiff  a  notice  that  he  has  paid  in  served, 
such  money,  and  in  respect  of  what  claim,  in  the  Form  No.  5  Form  of  notice, 
in  Appendix  (B.)  hereto. 

3.  Money  paid  into  Court  as  aforesaid  may,  unless  other-  Money  paid  in 
wise  ordered  by  a  Judge,  be  paid  out  to  the  plaintiflF,  or  to  ^^^  ^^ntiff 
his  solicitor  on  the  written  authority  of  the  plaintiff.     No  or  his  solicitor 
affidavit -shall  be  necessary  to  verify  the  plaintiff's  signature  ^JJi^^^ritv 

to  such  written  authority  unless  specially  required  by  the 
officer  of  the  Court. 

These  are  substantially  the  same  rules  afl  15  <&  16  Vict.  c.  76, 
sect.  72,  and  R.  G.  H.,  1853,  Rule  11. 

4.  The  plaintiff,  if  payment  into  Court  is  made  before  deli-  Plaintiff  may 
vering  a  defence,  may  within  four  days  after  receipt  of  notice  of  wcept  payment 

"  .  •     /»  •  ^°  satisfaction 

such  payment,  or  if  such  payment  is  first  stated  in  a  defence  of  canse  in 
delivered,  then  may  before  reply  accept  the  same  in  satisfac-  ^P^^^f     -^a 
tion  of  the  causes  of  action  in  respect  of  which  it  is  paid  in  ;  and  give  notice 
in  which  case  he  shall  give  notice  to  the  defendant  in  the  °'  ^'^^^P**^^^- 
Form  No.  6  in  Appendix  (B.)  hereto,  and  shall  be  at  liberty.  Form  of  notice. 
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Rules  of     in  case  the  sum  paid  in  is  accepted  in  satisfaction  of  the 
entire  cause  of  action,  to  tax  his  costs,  and,  in  case  of  non- 


Ord.  30.  payment  within  forty-eight  hours,  to  sign  judgment  for  his 

If  accepted  in  ^^^  g^  ^^^^j 
entire  cause  of 

satisfaction  of  action  may  tax  costs,  and  in  default  of  payment  witMn  forty-eight  hours,  sign 
judgment  for  costs. 

See  15  &  16  This  is  much  to  the  same  effect  as  part  of  the  73rd  section  of 
Vict.c.76,s.78.  ^1^^  Common  Law  Procedure  Act,  1852. 

Taking  money       Taking  the  money  out  of  Court  was  and  will  be  no  waiver  of 
v^^irer^f^'ob.''*^  objections  to  other  pleas  (a),  nor  any  evideuce  against  the  plaintiff 
jections  to        on  other  parts  of  his  case  (6). 
other  pleas  nor  evidence  against  plaintiff. 

No  defence  It  was  held  that  no  defence  could  be  set  up  under  a  plea  of  pay- 

^^^  ^.^*,°P  ment  of  money  into  Court,  which  could  not  also  be  set  up  imder 
which  would  the  general  issue.  So  if  in  an  action  for  what  was  originally  an 
not  be  good  entire  money  demand  any  part  had  been  discharged  as  by  pay- 
^der  general    ^^^^  ^^j^  jf  ^^  ^^^^  j^^^  claimable  by  reason  of  illegality  in  the 

transaction ;  if  not  by  a  set-off,  or  if,  in  fact,  the  answer  to  any 

part  of  the  claim  were  one  which  must  have  been  specially  pleaded, 

it  was  not  admissible  under  this  plea,  nor,  whatever  the  cause  of 

action,  could  any  matter  be  shown  under  this  plea  in  mitigation  of 

Nor  could  any   damages,  which  would  be  a  bar  to  the  whole  action.     So  in  an 

defence  be  set   action  for  wrongful  dismissal  of  a  servant,  the  misconduct  of  the 

tionoflaMM^  servant  could  not  be  shown  ((f),  nor  in  an  action  for  not  granting  a 

which  would  be  lease,  knowledge  by  the  plaintiff  of  the  defective  title  of  the  defen- 

thote  wUon      ^^^  ^^y    ®^*  ^^  ^^®  ^^^^  ^^  ^^^^^  ^'  ^^^^  *^^®  mentioned  (/)  it 
was  held  that  in  a  case  of  trover  payment  might  be  shown,  as  it 

goes  merely  in  mitigation  of  damages. 
Payment  into        It  was  formerly  held  that  payment  into  Court  of  a  smaller  sum 
Court  of  than  that  claimed  could  not  be  pleaded  generally  to  the  indebi- 

^^ler  sum  ^^tus  counts  (^),  apparently  because  those  counts  being  for  a 
claim  could  not  liquidated  sum  the  plea  alleged  satisfaction  by  the  payment  of  a 
be  pleaded  to  smaller  exact  sum.  If  this  were  the  reason  it  does  not  apply  to 
counts  *^®  present  common  money  counts,  which  do  not  claim  a  liquidated 

Mode  of  plead-  Bum,  but  such  pleas  have  been  considered  as  liable  to  be  disallowed, 
ing  it  in  com-  even  in  answer  to  the  common  money  counts,  and  it  was  safer 
"nnfT^***^^  practice  to  plead  them  simply  to  so  much  of  the  claim  in  the 
declaration  as  they  do  cover,  and  to  plead  generally  or  specially 
to  the  residue  of  the  claim.  So  such  a  plea  cannot  be  pleaded 
.  Y    .^  alone  to  any  liquid  demand  for  a  lai^r  sum  as  on  action,  on  a 

claims;  bond,  covenant,  bill  of  exchange,  or  the  like,  as  the  record  shows 

(a)  VerbiH  ▼.  De  Keynr,  8  D.  &  L.  802. 

(6)  QwM  y.  Oiwer,  2  M.  &  Q.  208.        (c)  GMy  y.  CMd^,  26  L  J.  Sz.  29. 
(d)  Speck  T.  Phillips,  5  M.  &  W.  279.     (e)  Robinwn  t.  Harman,  1  Ex.  860. 
(/)  Orimdejf  r,  Parker,  8  Kx.  610  ;  see  wntra,  J<ntrdain  t.  Johnson,  2  C. 
M,  ft  Bw  664. 


counts  ; 
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that  a  larger  amount  was  payable,  and  why  the  smaller  amount     Boles  or 
should  now  suffice  to  cover  it  must  be  pleaded  specifically  (a) ;  but         ^^*^' 
in  any  action  for  unliquidated  damages,  payment  into  Court  of  any   Ord.  30. 
sum  may  be  pleaded  to  the  whole.  to  nnliquidated 

When  other  matters  are  pleaded  they  should  stand  first  on  the  damages, 
record  (6),  and  the  plaintiff  ought  to  reply  to  them,  although  he  Where  other 
accepts  the  money  paid  in,  or  the  defendant  was  entitled  to  sign  ^     ' 
judgment  of  non  pros,  thereon  (c).     Thus  the  advantage  of  plead- 
ing in  the  form  suggested  above  is  seen  where  the  action  was 
on  the  money  counts  only,  and  claimed  a  sum  larger  than  was 
really  due,  as  was  almost  always  the  case,  the  plaintiff  was  com- 
pelled either  to  enter  a  nolle  prosequi  as  to  the  residue,  and  pay 
the  costs  relating  to  it  (d),  or  to  go  on  for  that  residue  at  the  risk 
of  failing  and  having  to  pay  all  the  costs  of  the  cause,  except  the 
costs  referring  to  the  sum  paid  in ;  but  he  was  entitled  to  those 
costs,  including  the  costs  of  the  replication,  accepting  the  money, 
and  of  the  taking  it  out  of  Court,  whatever  might  be  the  result  of 
the  cause  (e),  as  also  to  the  costs  of  any  issues  found  for  him  (/) 
though  to  no  others.     But  if  the  plea  of  payment  into  Court 
were  to  the  whole  declaration,  and  the  plaintiff  replied  damages 
ultra,  the  defendant  was  entitled  to  all  the  costs  of  the  cause, 
including  those  of  payment  into  Court,  if  the  cause  terminates  in 
his  favour  in  any  way,  e.g,,  if  he  obtained  judgment  as  in  case  of 
non-suit  (^). 

But  by  Bule  12  of  R.  G.  H.,  1853,  this  decision  was  invalidated  Costs  under 
in  future,  and  whatever  might  be  the  result,  the  costs  of  the  ^  ^•^'  ^^^^ 
cause  were  given  to  the  plaintiff  in  respect  of  the  part  of  his  claim 
admitted  by  payment  into  Court  up  to  the  time  the  money  is 
paid  in  and  taken  out,  and  the  defendant  is  only  entitled  in 
respect  of  his  success  as  to  the  residue  of  the  action,  to  the  costs  of* 
the  cause,  in  respect  of  such  defence  commencing  at  instructions 
for  pleas  but  not  before. 

If  after  issue  joined  the  defendant  amended  by  paying  money 
into  Court,  and  the  plaintiff  continued  the  action  and  failed,  he 
was  not  entitled  to  any  more  costs  but  such  as  related  exclu- 
sively to  the  sum  paid  in,  and  the  defendant  was  entitled  to  all 
the  other  costs  subsequent  to  the  original  instructions  for  pleas, 
those  words  meaning  the  technical  item  in  a  bill  of  costs  which 

(a)  Armfield  v.  Burgin,  6  M.  &  W.  281  ;  TaUertall  y.  Parkinson,  16  M.  k 
W.  752  ;  see  Pinleywn  y.  Maekemie,  8  B.  N.  0.  824. 
(h)  CoaUs  y.  Stevens,  3  D.  P.  0.  784  ;  2  0.  M.  &  R.  118. 

(c)  BmmeU  y.  Standen,  8  M.  &  W.  497  ;  Topham  y.  Kidmore,  5  D.  P.  C. 
676  ;  see  Ooodee  r.  Goldtmith,  2  M.  &  W.  202. 

(d)  Goodee  v.  Ooldmitk,  2  M.  &  W.  202  ;  Williama  y.  Sharwood,  3  R  N.  C. 
881 ;  see  Harrison  y.  Watt,  16  M.  &  W.  816. 

(e)  Harriaon  y.  WaU,  16  M.  k  W.  316  ;  Rumhdow  y.  WhaUey,  16  Q.  B.  897. 
(/)  Clothier  r,  Gann,  18  C.  B.  220. 

{g)  M'Lean  y.  PhiOvpt,  7  C.  B.  817. 

Q  2 
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Bulk  of     occurs  but  once  at  a  particular  stage  of  the  cause  (a).     If  the 
ouRT.       plaintiff  amended  and  the  defendant  then  paid  money  into  Court, 


Ord.  30.  which  the  plaintiff  accepted,  the  defendant  was  entitled  to  the 

costs  of  the  abortive  proceedings  (b). 
When  oosts  Where  money  was  paid  in  and  taken  out  in  satisfaction  of  a 

should  b6taxed.  pj^j^  ^f  ^  demand,  the  plaintiff,  it  seems,  might  tax  his  costs  as  to 
that  part  at  once  (c) ;  but  if  there  were  issues  as  to  the  other  parts 
he  could  not  tax  them  until  they  were  decided  in  his  favour,  or 
the  whole  taxation  was  set  aside  {d). 
Where  actions       By  Rule  R  G.  H.  1853,  Rule  13,  where  money  was  paid  into 
consolidated.     Court  in  several  actions  which  were  consolidated,  and  the  plaintiff, 
without  taxing  costs,  proceeded  to  trial  on  one  and  failed,  he  was 
still  entitled  to  costs  on  the  others  up  to  payment  of  money  into 
Court. 
Sum  taken  out      It  was  holden  that  after  plea  of  payment  into  Court  the  de- 
"recovered"    fendant  could  not  enter  a  suggestion  to  deprive  the  plaintiff  of 
^xitL  Acte.^    costs  either  on  the  ground  of  the  sum  paid  in  being  under  £40  («) 
or  under  a  Court  of  Requests  Act  (J)  ;  but  a  sum  paid  in  and  taken 
out  in  satisfaction  was  held  to  be  "  recovered  '*  within  the  County 
Courts  Acts,  so  as  to  deprive  a  plaintiff  of  costs  in  those  cases  in 
which  he  would  be  deprived  of  them  if  he  had  recovered  the  same 
sum  by  judgment  {g). 

Of  course  the  effect  of  the  plea  or  statement  of  payment  of 
money  into  Court  as  an  admission  of  the  cause  of  action  is  pre- 
cisely in  the  same  condition  as  formerly. 


Ord.  31.  ORDER  XXXI. 

DISCOVERY  AND  INSPECTION. 

Plaintiff,  from  1.  The  plaintiff  may,  at  the  time  of  delivering  his  state- 
^®jjj®'y  ^  ment  of  claim,  or  at  any  subsequent  time  not  later  than  the 
claim,  and  close  of  the  pleadings,  and  a  defendant  may,  at  the  time  of 
defendant^m  delivering  his  defence,  or  at  any  subsequent  time  not  later 
defence  up  to  than  the  close  of  the  pleadings,  without  any  order  for  that 
cloee  of  plead-  pmpoge^  and  either  party  may  at  any  time,  by  leave  of  the 


without  order, 


(a)  ffarold  v.  Smith,  5  H.  &  N.  881. 

(6)  WiUon  y.  ^nool-,  12  M.  &  W.  805;  ID.kh.  964;  Jadsaon  v.  Nunn,  i  Q. 
B.  209. 

(c)  See  per  Parke,  B.,  in  Harruan  v.  Wait,  16  M.  k  W.  817. 

{d)  Cauty  r.  OyU,  4  M.  &  G.  907. 

(e)  Farrent  y.  Morgan,  8  D.  P.  C.  792;  2  C.  M.  &  R.  252  ;  sub  nom.  Torrent 
T.  Morga/n, 

(/)  Jorden  ▼.  Berwick,  9  M.  &  W.  8. 

ig)  Parr  t.  LQUerap,  1  H.  ft  G.  615  ;  82  L.  J.  Ex.  150 ;  BouUUng  ▼.  Tyler, 
8  R  &  S.  472 ;  32  L.  J.  Q.  B.  85  ;  OTermling  Chambers  t.  Wilet,  24  L.  J.  Q. 
B,  267. 
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Court  or  a  Judge,  deliver  interrogatories  in  writing  for  the  exa-     Rulis  of 

mination  of  the  opposite  party  or  parties,  or  any  one  or  more  of '- — 

such  parties,with  a  note  at  the  foot  thereof,  stating  which  of  such    Ord.  31. 
interrogatories  each  of  such  persons  is  required  to  answer :  Pro-  ^^^  ®^*^®^ 
vided  that  no  party  shall  deliver  more  than  one  set  of  interro-  time  by  leave, 
gatories  to  the  same  party  without  an  order  for  that  purpose.  maydeUyer  in- 

°  X        «r  XT     JT  terrogatones, 

with  note  at 
The  principles  on  which  the  rules  in  this  order  are  founded  foot  stating 

will  be  found  in  the  notes  on  Rules  4  and  11.     These  rules  ^l»*tinterroga- 
contain  the  order  of  the  machinery  by  which  discovery  and  inspec-  ^^  ^i^i 
tion  shall  be  sought,  obtained,  and  resisted ;  but  some  of  the  to  answer, 
other  rules  of  this  order  may  require  a  little  more  particular  notice. 

2.  The  Court  in  adjusting  the  costs  of  the  action  shall  at  It  may  inquire 
the  instance  of  any  party  inquire  or  cause  inquiry  to  be  made  ^  ^bitSg*^ 
into  the  propriety  of  exhibiting  such  interrogatories,  and  if  it  such  interroga- 
is  the  opinion  of  the  taxing  master  or  of  the  Court  or  Judge  ^J%S^  cosS 
that  such  interrogatories  have  been  exhibited  unreasonably,  persons  impro- 
vexatiously,  or  at  improper  length,  the  costs  occasioned  by  ^g  ^^^ 
the  said   interrogatories  and  the  answers  thereto  shall  be 

borne  by  the  party  in  fault. 

3.  Interrogatories  may  be  in  the  Form  No.  7  in  Appendix  Form  of  inter- 
(B.)  hereto,  with  such  variations  as  circumstances  may  require,  ^ogatones. 

4.  If  any  party  to  an  action  be  a  body  corporate  or  a  joint  If  party  be 
stock  company,  whether  incorporated  or  not,  or  any  other  j^^t^^J^  ^^ 
body  of  persons,   empowered  by  law  to  sue  or  be  sued,  company  not 
whether  in  its  own  name  or  in  the  name  of  any  officer  or  o^h^rbSy*^*°^ 
other  person,  any  opposite  party  may  apply  at  chambers  for  capableof  suing 
an  order  allowing  him  to  deliver  interrogatories  to  any^Jj^^^^y   ' 
member  or  officer  of  such  corporation,  company,  or  body,  and  ™*y  *PP^y  ^^^ 
an  order  may  be  made  accordingly.  l^/m^m*b^°or 

officer  with 
By  17  &  18  Vict.  c.  125,  s.  51,  it  was  enacted  that  in  all  causes  interrogatories, 
in  any  of  the  superior  Courts  by  order  of  the  Court,  or  a  Judge,  the  17  &  18  Vict, 
plaintiff  may  with  the  declaration,  and  the  defendant  may  with  ^'       »  "*     * 
the  plea,  or  either  of  them,  by  leave  of  the  Court  or  a  Judge,  may 
at  any  other  time  deliver  to  the  opposite  party,  or  his  attorney 
(provided  such  party,  if  not  a  body  corporate,  would  be  liable  to 
be  called  and  examined  as  a  witness  upon  such  matter),  inteitoga- 
tories  in  writing  upon  any  matter  as  to  which  discovery  may  be 
sought,  and  require  such  party,  or,  in  the  case  of  a  body  corporate, 
any  of  the  officers  of  such  body  corporate,  within  ten  days,  to 
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Bulks  of     answer  the  questions  in  writing  bj  affidavit  to  be  sworn  and  filed 
^^^^'       in  the  ordinary  way ;  and  any  party  or  officer  omitting,  without  just 


Ord.  31.  cause,  sufficiently  to  answer  all  questions  as  to  which  discovery  may 
be  sought  within  the  above  time,  or  such  extended  time  as  the 
Court  or  a  Judge  shall  allow,  shall  be  deemed  to  have  committed 
a  contempt  of  the  Court,  and  shall  be  liable  to  be  proceeded  against 
accordingly. 

This  enactment  was  held  enforceable  against  a  public  officer, 
plaintiff  for  a  banking  Company,  though  the  Company  was  no 
corporation,  and  being  merely  a  nominal  plaintiff  was  ai^ed  not 
to  be  the  opposite  party  within  the  section  (a),  and  it  was  held  to 
apply  to  causes  where  there  was  no  declaration  or  plea  owing  to 
there  being  no  pleadings,  e.g.j  causes  of  int^leader  (6)  and  of 
ejectment  (c).     Interrogatories  might  under  it  have  been  adminis- 
tered to  a  plaintiff  and  foreigner  and  out  of  the  jurisdiction  (c/) ; 
but  it  has  been  held  that  in  a  petition  of  right  there  was  no  ap- 
plication of  sect.  50  of  17  <&  18  Yict.  c  125,  and  it  would  seem  for 
the  same  reason  there  was  no  application  under  the  same  circum- 
stances of  sect.  51  of  the  same  act  either  (^). 
Party  entitled       A  party  was  held  entitled  to  discovery  of  all  that  was  material 
all^**tori2to  *^  ^^  ^^^  ^^®»  though  it  might  be  material  also  to  his  ad  ver- 
bis own  case     s&iy'^  ^  ^^  ^  °^  objection  if  the  interrogatories  are  calculated  to 
thoQgfa  draw  information  advancing  the  case  of  the  interrogator,  that  the 

a^^nreuies       answers  must  disclose  the  case  of  the  answerer.     Thus,  in  an 
also.  action  against  a  broker,  interrogatories  asking  whether  he  acted  as 

principal  or  agent  in  the  transaction  under  discussion,  and  if  as 
agent,  then  the  name  of  his  principal,  were  allowed  (/).  So  in  a 
case  where  barley  had  been  consigned  by  A.  to  B.,  and  delivered 
by  the  defendants,  the  shipowners,  to  B.  without  production  of  the 
bill  of  lading,  the  plaintiffis,  B.'s  bankers,  sued  on  the  bill  of 
lading  three  months  afterwards,  B.  having  in  the  interval  become 
bankrupt.  On  the  defendant's  affidavit  suggesting  that  the  bill  of 
lading  had  been  indorsed  to  the  plaintiffs  after  the  delivery  of  the 
barley  to  B.,  or  that  they,  having  the  bUl  of  lading  in  their  posses- 
sion, knowingly  suffered  the  defendants  to  deliver  the  barley  to  B, 
the  Court  allowed  interrogatories  under  this  section  to  be 
administered  to  the  plaintiffs,  as  to  the  time  and  circumstances 
under  which  the  bill  of  lading  had  been  indorsed  to  them  {g\  dis- 
tinguishing the  case  of  Finney  v.  Fortoood  (^),  in  spite  of  strong 

(a)  McKeican  y.  RoU,  4  H.  ft  N.  738. 
(6)  White  T.  WaUt,  12  C.  R  N.  S.  267. 

(c)  FlUcroft  T.  FUtcher,  11  Ex.  543  ;  see  Finney  v.  Fonoood^  1  L.  R.  Ex.  6  ; 
Derhy  Commercial  Bank  y.  Lunuden,  L.  R.  5  C.  P.  107. 
{d)  PoU  y.  Young^  25  L.  J.  Q.  B.  23. 
(«)  Thtmoi  y.  The  Quetn  (2),  L.  R.  10  Q.  B.  44. 
(/)  Thtl  y.  Leatk,  10  Ex.  704. 

(g)  Dtrby  Commercial  Bank  Idmited  y.  Lunuden,  L.  R.  5  G.  P.  107. 
(A)  L.  R.  1  Ex.  6. 
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argument  that  the  interrogatories  went  solely  to  compel  the     Bulks  of 
plaintiffs  to  disclose  their  case ;  and  in  actions  against  attorneys,       Coubt. 


surveyors,  and  the  like,  for  negligence,  they  may  be  asked  what  Ord.  81. 
steps  they  took  in  the  business  entrusted  to  them  (a).  Where 
an  action  was  on  an  alleged  contract,  it  was  held  in  Chancery  that 
the  defendants  were  entitled  to  discovery  of  matters  alleged  by 
them  negativing  any  contract  (6),  the  same  disooveiy  was  allowed 
under  the  section  in  question  at  Common  Law.  So  in  an  action 
for  commissions  on  the  sale  of  goods,  defendants  were  entitled  to 
discovery  of  matters  negativing  the  plaintiff's  claim  (c). 

In  an  action  for  a  malicious  prosecution  on  a  charge  of  obtain- 
ing money  under  false  pretences,  the  false  pretences  being  that 
the  plaintiff  had  disbursed  certain  sums  of  money  for  the  defen- 
dant's wife,  the  defendant  was  allowed  to  interrogate  respecting 
money  transactions  of  the  plaintiff  with  the  defendant's  wife,  and 
the  circumstances  under  which  he  introduced  himself  to  her,  but 
not  respecting  a  box  of  plate  alleged  to  have  been  received  by  him  ^ 
from  her,  as  this  was  irrelevant  to  the  issue  (d).    There  must,  be  alxeady  set 
however,  be  a  specific  case  already  set  up ;  interrogatories  were  np ;  interroga- 
not  allowed  before  declaration  to  discover  whether  the  plaintiff  ^'Slowed  to* 
had  any  cause  of  action  («).  fish  out  a  case. 

A  plaintiff  was  entitled  not  only  to  discovery  of  what  constituted  pudntiff  was 
his  own  title,  but  of  what  would  repel  the  case,  or  what  he  expected  entitled  to  dis- 
would  be  the  case  of  the  defendant,  though  not  otherwise  common  ^J^^J^l 
to  the  case  of  both  (/).     Thus,  where  the  defence  was  a  composi-  defendant's 
tion  deed  under  the  Bankruptcy  Act,  1861,  the  plaintiff  was  ^^'^ 
allowed  to  interrogate  upon  matters  as  to  the  parties  suggesting 
the  deed,  the  trustees,  its  execution  by  the  defendant  and  the 
trustees,  and  the  means  by  which  its  execution  by  the  crediton 
was  obtained  in  order  to  show  it  was  fraudulently  concocted  (g), 
there  can  hardly  be  a  doubt  that,  at  least  in  cases  where  it  is  in  a 
manner  accidental  which  party  is  plaintiff  and  which  defendant, 
as  in  an  interpleader  issue,  the  like  power  of  disooveiy  from  the 
plaintiff  would  be  given  to  a  defendant. 

A  defendant  was  entitled  to  discovery,  to  enable  him  to  deter- 
mine what  sum  he  should  pay  into  Court  (A). 

But  one  party  is  not  entitled  to  disooveiy  of  matters  relating  Party  not 

entiUed  to 

(a)  Whatdey  v.  Growler,  5  B.  &  B.  709 ;  25  L.  J.  Q.  B.  163,  sub  nom, 
W/uUdey  y.  Orauford,  Carew  v.  DavieSf  ibid, 

(6)  OUucoU  T.  Copper  Minert  of  England,  11  Sim.  805. 

{€)  JUw  ▼.  HutchtMt  10  C.  B.  N.  S.  829,  see  also  Bvnt  t.  fftwUt,  7  Bz.  286. 

{d)  Zychlinaker  y.  Maltby,  10  G.  B.  N.  S.  888. 

(e)  Anon,  y.  Parr,  18  W.  R.  887. 

(/)  AU,-Oen,  y.  Corporation  of  London,  2U.  k  Qord.  247. 

{g)  BayUy  y.  Or^lUhi,  1  H.  &  C.  429 ;  81  L.  J.  Bz.  477 ;  Goodman  v.  ffol- 
royd,  15  0.  B.  N.  S.  889  ;  see  also  BarOeU  y.  LewU,  12  C.  R  N.  a  249  :  81 
L.  J.  C.  P.  280  ;  see  ViOaoienet  y.  Tobin,  L.  R.  4  C.  P.  184. 

{h)  Wright  y.  Goodlake,  18  W.  R.  849  :  84  L.  J.  Bz.  82  ;  bnt  see  also  Jour* 
dain  T.  Palmer,  L.  B.  1  Ez.  102 ;  ffome  y.  ffovgh,  L.  B.  9  0.  P.  185^ 
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RuLBs  OP     excluBively  to  the  case  of  his  antagonist  (a),  "  the  statute  was  not 
Court.       meant  to  apply  so  as  to  enable  one  party,  by  means  of  inten-oga- 


matter  solely 
relating  to 
advenary'B 
case. 

Iiifttanoefl. 


Ejectment. 


Ord.^31.    tones,  to  discover  how  the  other  intends  to  shape  his  own  case, 
discoTery  of      ^^^  ^  ^®®  whether  there  are  any  defects  in  it  which  he  may  avail 
himself  of  (6). 

In  an  action  for  an  injury  to  the  plaintiff,  by  the  negligence  of 
the  defendant,  the  latter  was  not  allowed  to  interrogate,  as  to  the 
circumstances  or  time  of  the  accident,  the  persons  present,  the 
extent  of  the  injury,  or  the  amount  of  medical  attendance  (c), 
though  it  seems  the  two  last-named  questions  were  material  to 
him  to  know,  in  order  to  estimate  how  much  damages  he  ought  to 
offer  to  pay  {d).  In  an  action  of  trover  by  assignees  of  a  bank- 
rupt for  bills,  interrogatories  asking  the  plaintiffs  what  case  they 
intended  to  set  up,  and  on  what  grounds  they  claimed  the  bills, 
whether  as  having  been  received  after  notice  of  an  Act  of  Bank- 
ruptcy, or  as  having  been  given  by  way  of  fraudulent  preference, 
or  any  other  and  what  ground  were  disallowed,  though  the  defen- 
dants swore  they  did  not  know  what  Acts  of  Bankruptcy  were 
relied  on,  nor  how  they  could  be  made  liable  (e) ;  but  in  Flitcroft 
V.  Fletcher  (/),  the  Court  of  Exchequer  allowed  the  defendant  to 
interrogate  the  plaintiffs  in  what  character  they  claimed,  whether 
as  heirs- at-law,  or  grantees  of  any  and  what  pei-son  claiming  to  be 
heir-at-law  of  one  F.,  and  through  what  links  in  either  case 
they  traced  the  heirship,  and  whether  they  had  any  other  and 
what  right  or  interest  in  the  premises  ;  but  this  case  was  one  of 
ejectment,  in  which  there  are  no  pleadings,  and  the  Coui*t  may 
have  thought  that  no  more  was  sought  than  would  in  any  other 
action  have  been  disclosed  on  the  declaration,  and  than  the  defen- 
dant was  entitled  to  know,  in  order  to  defend  his  own  possession. 
Whether  plain- That  which  seems  to  have  by  some  been  thought  to  be  the 
know  what  i^B^  doctrine  of  Courts  of  Equity,  that  a  plaintiff  is  entitled  to  know 
defendant's  what  is  the  defendant's  case,  and  how  he  makes  it  out,  but  not  to 
case  though  not  see  the  proofs  on  which  it  rests  (or),  has  been  doubted  by  the 
Court  of  Queen  s  Bench  (A),  and  by  the  Common  Pleas  (t).  In 
the  case  above  mentioned  of  Flitcroft  v.  Fletcher,  the  defendant  had 
been  long  in  possession,  and  was  totally  ignorant  of  the  plaintiff's 
title  and  circumstances,  which  did  not  occur  in  either  of  the  cases 
last    cited^  the  application  in    each  of  them  being  supported 

(a)  Moor  v.  Roberts,  2  C.  R  N.  S.  671. 
(6)  Per  Cockborn,  G«  J.,  2  C.  B.  K.  S.  679. 
(c)  PeppiaU  y.  Smith,  33  L.  J.  Ex.  239. 
{d)  See  Zarifi  v.  Thornton,  26  L.  J.  Ex.  214. 
(0  Edwarda  v.  Wahfield,  6  E.  &  B.  462. 
(/)  11  Ex.  548. 

ig)  See  per  Lord  Cottenham  in  Att.-Gen.  v.  Corporation  of  London,  2  Mac.  & 
Qord.  247. 

(A)  See  Edvxtrd  v.  Wakendd,  6  E.  &  B.  462. 

(i)  StoaU  T.  -ffeir,  14  C.  B.  N.  a  209 ;  Feanon  v.  Turner,  16  0.  R  N.  S.  167. 


how  he  makes 
it. 
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only  by  the  common  affidavit,  and  it  has  been  held  in  the  Court     Rules  op 

of  Exchequer  that  the  plaintiff  in  ejectment  can  not  put  such  ___Z^' . 

questions  to  a  defendant  (a) ;  but  he  may  ask  whether  another  Ord.  31. 
person  is  not  real  defendant  (6).  In  Adams  v.  Lloyd  also,  the 
Court  of  Exchequer  seemed  to  think  in  an  action  of  trespass  for 
entering  and  taking  minerals  from  the  plaintifiTs  land,  the  defend- 
ant having  set  up  a  title  through  one  P.,  under  whom  the  plaintiff 
also  derived  title,  that  the  defendant  might  have  asked  the 
plaintiff  whether  he  claimed  under  a  conveyance  from  P.  anterior 
to  that  under  which  the  defendant  claimed  (c). 

In  deciding  on  the  nature  of  the  discovery  granted  under  this  Principles 
section,  the  Courts  of  Law  were  guided  by  the  same  principles  as  ^i?"*^  ^^t^w 
Coiurts  of  Equity  (c/),   but  were  governed  by  different  rules  of  in  such  cases 
practice  ;  it  was  said  by  Willes,  J.,  in  Bartlett  v.  Levns  (e),  that  same  as  those 
the  form  of  the  section  expressly  excludes  the  difficulties  which  so  cSu^of 
frequently  arose  in  Courts  of  Equity,  as  to  whether  an  objection  Equity ;  prac- 
of  the  nature  raised  in  that  case  should  be  made  on  demurrer,  or  ^^  difTerent. 
come  by  way  of  answer,  and  that  by  the  section  the  party  is  put  in 
the  position  of  a  witness  ;  but  the  practice  has  not  been  uniform 
in  some  cases,  and  interrogatories  have  been  allowed,  though  the  Interrogatories 
answers  might  tend  to  criminate  the  answering  party  (/),  or  render  allowed, thoujjh 
him  liable  to  forfeiture  (^),  and  it  has  been  said  that  he  must  take  tend  to  crimi- 


his  objection  in  his  answer  on  oath,  while  in  some  cases  the  inter-  nate  answerer ; 

BometiiTK 
allowed. 


rogatories  were  disallowed  (h).    The  last  of  these  caaes,    VUle-  sometimes  dis- 


boisnet  v.  Tobin  {%),  seems  to  lead  to  the  true  rule  in  these  cases, 
which  seems  to  be  that  it  requires  that  some  special  circumstances 
should  be  shown  which  render  the  interrogatories,  the  answers  to  Semble  true 
which  may  criminate  the  answerer,  proper  to  be  put,  but  they  will  ™^®* 
not,  in  the  absence  of  such  circumstances,  be  allowed.  If,  how- 
ever, the  circumstances  show  that  the  interrogatories  put  are 
bona  fide,  and  not  put  for  the  purpose  merely  of  criminating  the 
answerer,  they  will  be  allowed  (k),  and  the  answerer  allowed  to 
take  the  objection  on  oath  in  his  answer.  But  if  on  oath  he  states 
that  further  answer  may  subject  him  to  forfeiture,  he  would  not  be 

(a)  Norton  v.  BoU,  2  H.  &  N.  249. 

(6)  SheUhUy  v.  Condly,  11  W.  R.  578  Q.  H. 

(c)  3  H.  &  N.  861-86S. 

{d)  WhaUUy  v.  Crowter,  5  E.  &  B.  713 ;  HorUm  y.  Bolt,  2  H.  &  N.  253 ; 
Edvmrdt  y.  Waktfidd,  6  B.  &  B.  462. 

(e)  12  G.  B.  N.  a  268,  see  VUUboisnet  y.  Tobin,  L.  R.  4  C.  P.  184 ;  Edmunds 
y.  Greenwood,  L.  R.  4  C.  P.  70. 

(/)  Oahom  T.London  Bock  Co.,  10  Ex.  698 ;  BarileU  y.  Lewie,  12  C.  K  N.  S.  249. 

{ff)  Chester  y.  Wortley,  17  C.  B.  410  ;  contra,  per  Parke,  B. ,  May  y.  Hawkins, 
11  Ex.  210. 

(h)  Baker  y.  Lane,  34  L.  J.  Ex.  57,  see  ViUeboisnet  y.  Tobin,  L.  R.  4  C.  P. 
184  ;  Edmunds  y.  Greenwood,  L  R.  4  C.  P.  70. 

(«)  L.  R.  4  G.  P.  184. 

{k)  Bidford  y.  Darcy,  L.  R.  1  Ex.  354  ;  MePadzen  y.  Mayor  of  Liverpool, 
L.  R.  8  Ex.  279  ;  Gret^fiM  y.  Reay,  L.  R.  10  Q.  B.  217  ;  see  Edmunds  v. 
Ortenwood,  k  R.  4  G.  P.  70  ;  ZTiU  y.  CampbeU^L.  R.  10  G.  P.  222. 
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RvLBs  OF  forced  to  answer  further  (a) ;  but  the  objection  to  answers  causing 
^^^^-  a  forfeiture  does  not  extend  to  a  case  where  the  answers  will 
Ord*  31.  ™^^lj  show  the  determination  of  an  interest  by  force  of  a 
Objection  will  li^^itation  (6).  And  where  a  man  had  held  himself  out  as  a 
not  hold  to  broker,  and  induced  another  to  deal  with  him  as  such,  he  might, 
inteiT()gaton68,  Jq  |^  guj^  j^  equity  for  an  account,  be  compelled  to  answer  as  to  all 
which  will  ^^  dealings  with  his  customer,  though  his  answer  might  subject 
Bhow  deter-  him  to  penalties  for  acting  as  broker  in  the  City  of  London,  without 
Stoi^ly*  having  been  admitted  under  57  Geo.  III.  c.  60  (c).  The  ground  of 
force  of  limlta-  these  decisions  was  that  a  man  by  becoming  broker  to  another 
tions ;  contracted  to  render  him  a  full  account  of  his  dealings  in  that 

nor  whete  character,  and  that  whether  such  account  should  expose  him  to 
^tradTto^  penalties  or  not.  In  an  action  for  the  infringement  of  a  patent, 
answer.  the  infringement  being  admitted,  it  was  held  no  ground  for  refusing 

interrogatories  that  the  answers  of  the  defendants  might  expose 
his  customers  to  actions  (d). 
Interrogatories      The  interrogatories  should  be  confined  to  matters  relevant  to 
must  be  ^y^Q  g^ge  g^^  i^p^  gj^^j  ^o  such  as  would  be  evidence  in  the  action  (e). 

bat  relevancy  ^^^  ^^®  materiality  of  the  interrogatories  would  not  always  suffice 
not  always  to  make  them  admissible ;  it  was  required  to  be  shown  that  they 
Bufficioit  ^gj^  exhibited  for  other  reasons  than  merely  to  make  costs, 

allowing  them,  wherefore  questions  which  the  person  interrogated  could  not  in 
reason  be  supposed  to  be  able  to  answer,  save  by  denying  know- 
ledge, being  disallowed  by  a  Judge,  the  Court  refused  to  alter  his 
order (/);  audit  seems  under  this  rule  that  interrogatories  by 
defendant  may  be  allowed,  going  to  the  amount  of  damages  (p). 
In  an  action  for  commission  on  a  particular  contract  between  the 
defendants  und  A.,  the  defendants  were  not  allowed  to  ask  re- 
specting the  terms  of  other  contracts  entered  into  with  them  by 
the  plaintiff,  either  for  A.  or  other  persons  (A) ;  and  in  an  action 
against  A.  and  B.  as  acceptors  of  a  bill  of  exchange,  A.  having 
pleaded  that  it  was  accepted  by  B.  in  the  partnership  name  of 
A.  and  B.  in  fraud  of  A.,  and  not  for  partnership  purposes,  inter- 
rogatories asking  whether  A.  was  ever  in  partnership  with  B.,  and 
inquiring  generally  into  the  dealings  of  the  partnership,  were  dis- 
allowed (f). 

It  has  been  held  that  the  Court  has  a  general  discretion  as  to 

(a)  Pift  ▼.  ButUrfidd,  84  L.  J.  Q.  B.  17. 
(6)  Pyt  ▼.  BtiUerfidd,  84  L.  J.  Q.  B.  17. 

(e)  Robinum  v.  KUchm^  21  Bear.  866  ;  8  D.  M.  &  0.  88  ;  Orten  v.  Weaver^ 
1  Sim.  404. 

(d)  TeOey  t.  EatlUm,  18  C.  B.  643. 

(e)  Edwardi  v.  Wak^UUL,  6  a  ft  B.  462  ;  see  Marrii  v.  Btthdl,  L.  R.  4  C. 
P.  765. 

(/)  Beehervain  t.  Cfreat  W.  BaUway  Co.,  L.  &.  6  C.  P.  86. 
(a)  ZarUi  t.  ThonU4m,  26  L.  J.  Ex.  214. 

(A)  Bew  T.  IfyUkmi,  10  G.  K  N.  S.  829 ;  see  Zychlinkii  y.  MaUhy,  10  C.  B. 
N.  S.  888. 
(t)  Bobwn  V.  CmwUy,  2  H.  &  N.  766. 
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allowing  interrogatories  to  be  put,  and  where  it  was  clear  that  the     Bulbs  of 
defendant  would  not  be  bound  to  answer  many  of  them,  the  Court       Coubt. 


refused  to  allow  them  to  be  administered  (a) ;  and  in  an  action  of    Ord.  31. 
slander  the  Court  refused  leave  to  the  plaintiff  to  interrogate  the  Conflict  of 
defendant  whether  he  had  not  spoken  the  words  charged,  or  any  authority  in 
other  and  what  words  conveying  similar  imputations,  and  when,  ^^J^J*/ 
where,  and  to  whom  he  spoke  them.  (6).    But  in  another  case,  also 
in  action  for  slander,  it  being  shown  that  the  defendant  had  at  a 
certain  place,  and  in  presence  of  certain  persons,  made  slanderous 
imputations  against  the  plaintiff,  as  to  which  the  persons  present 
refused  to  give  the  plaintiff  particulars,  the  Court  allowed  inter- 
rogatories to  be  put  to  the  defendant  as  to  the  precise  words  which 
he  had  used  (c). 

The  object  of  interrogatories  is  to  afford  to  the  interrogator  Object  of 
information  upon  matters  peculiarly  within  the  knowledge  of  the  i'^terrogatories. 
party  interrogated,  which  may  assist  the  interrogator  in  making 
his  case  not  to  try  the  cause  on  admissions  of  the  party  inter- 
rogated, nor  to  break  down  the  case  set  up  by  him.  Thus  matters 
of  fact  only  should  be  asked,  not  matters  of  law  (d),  and  though 
within  the  boundaries  thus  defined,  the  party  interrogated  holds 
the  position  of  a  witness,  yet  such  a  character  is  no  further  im- 
posed on  him ;  so  though  as  already  shown  interrogatories  were 
allowed  in  one  case  to  be  put  by  defendant  as  to  conversations 
between  the  plaintiff  and  an  agent  of  the  defendant  (e),  yet  in 
another  case  questions  upon  matters  known  to  the  interrogated 
party  only  through  his  agents,  and  equally  within  the  knowledge 
of  the  agents  of  the  interrogator,  were  not  allowed  (/).  So  inter- 
rogatories on  mere  matters  of  cross-examination  were  disallowed  (^). 
and  interrogatories  for  the  purpose  of  contradicting  a  written 
instrument  (A). 

It  is  submitted  that  notwithstanding  or  rather  in  addition  to  the  Interrogatory 
provisions  for  the  discovery  of  documents  under  the  50th  section  "f  *°  P<*8««- 
of  17  &  18  Vict,  c  125,  to  be  mentioned  in    reference  to  the  ments. 
next  two  rules  of  this  Act,  an  interrogatoiy  might  be  put  under 
this  section  as  to  the  possession  by  the  party  interrogated,  of 
documents  relating  to  the  case  of  the  interrogator,  sufficient  to 
ascertain  the  existence  and  description  of  the  document  without  a 
knowledge  of  which  access  to  or  inspection  of  it  under  the  50th 

(a)  Tupling  v.  Ward,  6  H.  ft  N.  749  ;  SaJcer  v.  Lane,  34  L.  J.  Ex.  57  ;  see 
AtkiMon  Y.  Fotbroke,  L.  R.  1  Q.  B.  628. 
(6)  Stem  T.  Swastapula,  14  G.  B.  N.  a  787. 
(c)  Atkinson  ▼.  Fodnroke,  L.  B.  1  Q.  B.  628. 

id)  See  Whatdy  v.  Crawford,  25  L.  J.  Q.  B.  165 ;  per  Ld.  CampbeU,  C.  J. 
{e)  Rtw  y.  ffutchins,  10  C.  B.  N.  S.  829. 
(/)  Bird  V.  Jfofay,  1  C.  B.  N.  8.  808. 
iff)  Sew  r.  Butchins,  10  0.  B.  N.  S.  829. 
{h)  Moor  V.  Boberts,  2  C.  B.  N.  S.  671. 
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sect,  could  not  be  obtained,(a)  but  such  an  interrogatory  should  be 
confined  to  documents  relating  to  the  case  of  the  [interrogator  (b), 
and,  under  this  section,  inspection  can  clearly  not  be  obtained  (c) 
nor  can  the  contents  be  inquired  for  (d)  except  where  a  prima 
facie  case  is  made  that  the  document  itself  is  lost  (e)  and  in  such  a 
case  a  condition  was  imposed  that  the  answers  should  not  be  given 
in  evidence  unless  ground  were  established  for  the  admission  of 
secondary  evidence. 

If  a  party  in  answer  admit  the  possession  of  documents,  but  state 
on  oath  that  they  relate  exclusively  to  his  own  case,  he  need  give 
no  description  of  them(/). 

In  form,  interrogatories  shoidd  be  concise  and  simple,  (g)  for,  if 
irrelevant  or  prolix,  they  might  be  altogether  disallowed  on  appli- 
cation for  leave  to  deliver  them,  though  some  might  be  free  from 
objection  (A),  they  were  entitled  in  the  Court  and  in  the  cause  and 
numbered  consecutively. 

Application  for  leave  to  deliver  them  was  made  to  the  Court  or 
to  a  Judge  in  chambei*s,  and  in  general  shoidd  have  been  made  to 
the  Judge  ;  if  made  to  the  Court  the  rule  was  nisi  only  (t),  the  Court 
only  determining  the  general  principle,  leaving  the  form  and  the 
particular  interrogatories  for  chambers  {k).  So  whether  a  parti- 
cular interrogatory  should  be  allowed  or  not  was  matter  for  the 
discretion  of  the  Judge,  with  which  the  Court  would  not  in  general 
interfere,  unless  the  Judge  were  shown  to  be  clearly  wrong  ;  and 
thus  though  special  circumstances  ought  to  have  been  shown  to 
the  Judge  before  he  should  have  allowed  certain  interrogatories  to 
be  put,  yet  the  circumstances  in  the  case  seeming  sufficiently 
special,  and  there  being  no  proof  that  the  necessary  matters  had 
not  been  put  before  him,  the  Court  refused  to  interfere  by  dis- 
allowing the  interrogatories  {I).  A  copy  of  the  proposed  interroga- 
tories should  be  served  on  the  opposite  party  with  the  nde  nisi  or 
summons. 

The  proper  time  for  applying  was  by  the  plaintiff  at  or  after 
declaration,  and  by  the  defendant  at  or  after  plea  (m),  and  without 
special  circumstances  an  earlier  application  would  not  be  enter- 

(a)  Rew  y.  HiOchins,  10  C.  B.  N.  S.  829. 

(6)  AdafM  V.  Uoyd,  3  H.  &  N.  351. 

(c)  ScoU  V.  Zygomala,  4  E.  &  B.  483. 

{d)  Hertchfidd  v.  Clarke^  11  Ex.  712,  per  Alderson,  B. 

(e)  Wolverhampton  WcUerworks  Co.  v.  Hawksford,  5  C.  B.  N.  S.  703. 

(/)  Adams  v.  Uoyd,  3  H.  &  N.  351. 

(j)  Hustler  v.  Freeland,  2  N.  B.  396. 

{h)  Robson  v.  Crawley,  2  H.  &  N.  766  j  Tujpliny  v.  Ward,  6  H.  &  N.  763  ; 
Phillips  T.  Leiffin,  84  L  J.  Ex.  37. 

U)  Thol  v.  LeaA,  10  Ex.  704. 

{k)  Zarfi  y.  Thornton,  26  L.  J.  Ex.  214. 

{I)  Inman  v.  Jenkins,  L.  R.  5  C.  P.  738. 

(i»)  Croomes  v.  Morrison,  5  E.  &  B.  984 ;  Jones  v.  Pratt,  6  H.  &  N.  697  ; 
Anon,  V.  Parr,  13  W.  R.  337. 

(n)  Martin  v.  Hemming,  10  Ex.  478. 
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tained,  but  a  later  might  be  made  without  any  special  circum-     Bulks  or 
stances  by  either  party  (a).     By  the  52nd.  sect,  of  the  Common       <^op«t. 
Law  Procedure  Act  1854,  the  application  for  such  order  shall  be    Ord.  31. 
made  upon  an  affidavit  of  the  party  proposing  to  interrogate,  and  17  &  is  Vict. 
his  attorney  or  agent,  or  in  the  case  of  a  body  corporate  of  their  c.  126,  b.  62. 
attorney  or  agent,  stating  that  the  deponents  or  deponent  believe 
or  believes   that    the    party  proposing  to   interrogate,  whether 
plaintiff  or  defendant,  will  derive  material  benefit  in  the  cause  from 
the  discovery  which  he  seeks,  that  there  is  a  good  cause  of  action  or 
defence  upon  the  merits,  and  if  the  application  be  made  on  the  part 
of  the  defendant,  that  the  discovery  is  not  sought  for  the  purpose 
of  delay ;  provided  that  where  it  shall  happen  from  unavoidable 
circumstances  that  the  plaintiff  or  defendant  cannot  join  in  such 
affidavit,  the  Court  or  a  Judge  may,  if  they  or  he  think  fit,  upon 
affidavit  of  such  circumstances  by  which  the  party  is  prevented 
from  so  joining  therein,  allow  and  order  that  the  interrogatories  may 
be  delivered  without  such  affidavit. 

If  the  party  sues  or  defends  in  person,  an  affidavit  by  him  alone  Affidavit  in 
was  sufficient  (6).     If  the  application  were  by  the  plaintiff  he  must  ™PPort  of 
swear  he  had  a  good  cause  of  action  upon  the  merits  (c),  and  if  *^^  *^  ^^^' 
made  before  declaration,   the   affidavit   should    show  what    the 
cause  of  action  was,  in  order  that  the  Court  or  Judge  might 
determine  as  to  the  relevancy  of  the  proposed  interrogatories  (d), 
so  if  made  before  plea  by  defendant  the  special  circumstances 
should  be  brought  before  the  Court  by  affidavit  (e). 

The  costs  were  in  the  discretion  of  the  Court  or  the  Judge  Cosis. 
hearing  the  application,  and  if  no  order  were  made  as  to  them  they 
were  not  costs  in  the  cause  (/). 

The  answers  should  not  be  general  but  specific  to  each  interro-  Aiumren. 
gatory  (^r). 

The  party  might  set  up  any  matter  which  privileged  him  from  Party  inter- 
answering,  but  could  not  by  denying  the  other  party's  case  relieve  ^e^^^  cannot 
himself  from  answering  any  interrogatories  relevant  to  that  case.  iJ^by^deny-' 
So  in  an  action  for  money  had  and  received  to  recover  the  price  of  ing  case  of 
goods  alleged  to  have  been  consigned  to  the  defendant  for  sale,  the  qo^fctionc. 
defendant  admitted  by  some  of  his  answers  the  receipt  of  the  goods, 
but  refused  to  give  the  names  of  the  persons  to  whom  he  had  sold 
them  or  the  terms  of  the  sales,  alleging,  that  he  had  pmxhased 
them  of  the  plaintiff;  he  was  held  bound  to  give  these  particulars  (A). 

(a)  James  v.  Barney  17  C.  B.  696. 

(6)  (Made  ▼.  The  N.  L\  RaUway  Co,,  12  C.  B.  N.  S.  360. 

(c)  May  ▼.  Hawkins,  11  Ex.  210. 

(d)  Croomes  v.  Morruon,  6  E.  &  B.  984. 

(e)  Martin  t.  Hemming^  10  Ex.  478. 

(/)  Smith  T.  Great  W.  Railway  Co.,  6  E.  ft  B.  405. 
ig)  Chetter  v.  Wortley,  18  0.  B.  239. 
{h)  Geary  y.  Buxton,  29  L.  J.  Ex.  280. 
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Rules  or     But  where   a  party,"  sued  as  administrator,   admitted  an   Irish 
^^^"'        administration,   but    denied    that  he  had  taken    out    adminis- 
Ord.  31.    tration  in  England  or  meddled  with  the   intestate's  effects  in 
England,  there  being  no  affidavit  in  reply,  the  Court  refused  to 
compel  him  to  answer  further  (a),  and  a  demurrer  was  allowed  to  a 
bill  for  discovery  on  the  ground  that  it  appeared  by  the  bill  that 
the  cause  of  action  had  arisen  more  than  six  years  before  (6). 
Attachment  If  a  plaintiff  fail  to  answer,  the  trial  will  sometimes  be  postponed, 

for  not  and  either  party  may  for  failure  to  answer  without  just  cause  bo 

answering.        proceeded  against  by  attachment  as  on  a  contempt  of  Court,  but 
unless  on  a  strong  case  where  the  Court  sees  that  the  omission 
to    answer  has  really  been  contumacious,  the  attachment  was 
usually  ordered  to  lie  in  the  office  for  a  week  to  give  time  for 
answering  (c)  and  has  been  altogether  refused  {d).    The  rule  for  an 
attachment  is  of  course  only  nisi  {e). 
17  &  18  Vict.        The  53  sect,  of  the  Common  Law  Procedure  Act  1854  provided 
c.  125,  8.  53.    that,  in  case  of  omission  without  just  cause  to  answer  sufficiently 
such  written  interrogatories,  it  shall  be  lawful  for  the  Court  or  a 
Judge,  at  their  or  his  discretion,  to  direct  an  oral  examination  of 
the  interrogated  party  as  to  such  points  as  they  or  he  may  direct 
before  a  Judge  or  Master,  and  the  Court  or  Judge  may  by  such 
rule  or  order,  or  any  rule  or  subsequent  order,  command  the  atten- 
dance of  such  pai*ty  or  parties  before  the  person  appointed  to  take 
such  examination,  for  the  purpose  of  being  orally  examined  as 
aforesaid,  or  the  production  of  any  writings  or  other  documents  to 
be  mentioned  in  such  rule  or  order,  and  may  impose  therein  such 
terms  as  to  such  examination  and  the  costs  of  the  application  and 
of  the  proceedings  thereon  and  otherwise,  as  to  such  Court  or 
Extent  of         Judge  i^all  seem  just.     This  section  only  applied,  it  seems,  either 
application  of    where  there  is  no  answer  (/),  or  the  answer  is  ambiguous  and 
"^  *^°'  without  any  supposed  good  defence  ;  for  even  though  the  supposed 

defence  is  not  really  good,  the  supposition  of  its  validity  suffices  to 
render  this  section  inapplicable  {g).     The  application  for  examina- 
tion if  made  to  the  Court  can  only  obtain  a  rule  nisi  (h)  and  in 
every  case  must  be  promptly  made  (t). 
Sect.  64.  ^J  s^*  ^^y  ^^^^  ^^  ^^  order  shall  have  the  same  force  and 

effect,  and  may  be  proceeded  upon  in  like  manner,  as  an  order 

(a)  Swift  ▼.  Nun,  26  L.  J.  Ex.  365. 

(b)  Smith  T.  Fox,  6  Ha.  886. 

(c)  Oeary  v.  Buxton^  29  L  J.  Ex.  280. 

{d)  Von  ffoffv.  HoertUr,  27  L.  J.  Ex.  299  ;  WindUy,  Lane,  29  L.  J.  Ex.  245. 
In  this  case  the  answeTs  being  ready  at  the  time  for  showing  cause,  costs  were 
made  costs  in  the  canse. 

(e)  See  per  Martin,  R,  in  Von  Hoffy.  ffoerster,  27  L.  J.  Ex.  299. 

(/)  Turk  y.  Syne,  27  L.  J.  Ex.  64. 

Q)  Per  Bramwell,  B.,  Walker  t.  Olding,  Jan.  SO,  1862,  cited  by  Dixon  Lush's 
Pr.y  3rd  ed.,  vol.  ii.  p.  869. 

(A)  Turk  y.  Syne,  27  L  J.  Ex.  64. 

(t)  CheMter  y.  WortUy,  18  C.  B.  239. 
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made  under  the  1  W.  4,  o.  22,  an  Act  for  providing  for  the  exami-     Rolm  of 
nation  of  witnesses  under  orders  o'f  Court,  in  which  sect.  5  pro-  ^"' 

vided  for  punishment  by  process  of  contempt  of  a  witness  dis-    Ord.  31. 
obeying  the  order  to  attend  for  examination  on  proof  of  service 
of  the  order  of  the  Court,  and  the  notice  by  the  person  to 
take  the  examination  of  the  appointment  of  time  and  place  for 
holding  it. 

By  sect  55,  whenever,  by  virtue  of  this  Act,  an  examination  of  Sect.  55. 
any  witness  or  witnesses  has  been  taken  before  a  Judge  of  one  of 
the  said  superior  Courts,  or  before  a  Master,  the  depositions  taken 
down  by  such  examiner  shall  be  returned  to  and  kept  in  the 
Master's  office  of  the  Court  in  which  the  proceedings  are  pending ; 
and  office  copies  of  such  depositions  may  be  given  out,  and  the 
depositious  may  be  otherwise  used  in  the  same  manner  as  in 
the  case  of  depositions  taken  under  the  before-mentioned  Act, 
1  W.  4,  c.  22. 

By  sect.  56,  it  shall  be  lawful  for  every  Judge  or  Master  named  Sect.  56. 
in  any  such  rule  or  order  as  aforesaid  for  taking  examinations 
under  this  Act,  and  he  is  hereby  required  to  make,  if  need  be,  a 
special  report  to  the  Court  in  which  such  proceedings  are  pending 
touching  such  examination,  and  the  conduct  or  absence  of  any 
witness  or  other  person  therein  or  relating  thereto ;  and  the  Court 
is  hereby  authorised  to  institute  such  proceedings  and  make  such 
order  and  orders  upon  such  report  as  justice  may  require  and 
as  may  be  instituted  and  made  in  any  case  of  contempt  of  the 
Court. 

By  sect  57,  the  costs  of  every  application  for  any  rule  or  order  Sect.  57. 
to  be  made  for  the  examination  of  witnesses  by  virtue  of  this  Act, 
and  of  the  rule  or  order  and  proceedings  thereon,  shall  be  in  the 
discretion  of  the  Court  or  Judge  by  whom  such  rule  or  order  is 
made. 

It  has  before  been  remarked  if  no  order  be  made  on  the  costs 
in  any  of  these  proceedings,  they  do  not  become  costs  in  the 
cause  (a). 

In  Chancery  discovery  could  always  have  been  had  by  the  plain- 
tiff to  the  whole  of  the  matters  alleged  in  his  bill,  provided  they 
were  matters  which  ought  to  be  alleged  in  the  bill     The  grounds 
of  objection  to  the  discovery  were  as  given  in  Daniell's  Chancery  Grounds  of 
Practice,  48.     1.  That  the  discovery  may  subject  the  defendant  to  objection  to 
pains  and  penalties  or  to  forfeiture,  or  something  in  the  nature  of  chMwry  " 
forfeiture.     2.  That  in  conscience  the  defendant's  right  is  equal  to 
the  plaintifiTs.     3.  That  the  discovery  sought  is  immaterial  to  the 
relief  prayed.     4.  That  the  discovery  would  be  a  breach  of  pro- 
fessional confidence.    5.  That  the  discovery  relates  only  to  the 
defendant's  case.     6.  That  a  third  party  has  an  interest  in  the 

(a)  Smith  Y.  Great  W.  SaUway  Co.,  6  K.  &  B.  405. 
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discovery  and  ought  not  to  be  prejudiced.  7.  That  the  discovery 
would  be  prejudicial  to  public  interests. 

In  fact,  all  these  grounds  are  equally  good  grounds  for  defence 
at  Common  Law,  and  several  of  them  we  have  already  noticed, 
e.  g,j  the  first,  third,  fiflL  As  to  the  second  it  has  not  occurred 
at  law,  because,  from  its  nature,  cases  involving  it  have  not  hitherto 
occurred  in  0010*18  which  were  purely  Common  Law  Courts ;  but 
as  all  Courts  are  now  rendered  Courts  of  Equity,  it  may  now  occur 
in  any  of  them.  It  was  a  principle  of  equity  that  if  a  defendant 
had  in  conscience  as  good  a  title  to  property  in  his  possession  as 
that  of  the  person  who  sought  to  deprive  him  of  it,  though  he 
might  want  a  perfect  legal  title,  the  Court  would  not  compel  him 
to  give  to  the  plaintiff  any  assistance  to  the  defeasance  of  his  own 
title.  This  point  most  commonly  arose  where  the  defendant  was 
a  purchaser  for  value  without  notice  of  the  plaintiflTs  claim  (a). 
Upon  the  same  ground  a  jointress  might  in  many  cases  demur  to 
a  bill  filed  against  her  for  a  discovery  of  her  jointure  deed  if  the 
plaintiff  was  unable  or  did  not  by  his  bill  proffer  to  confirm  her 
jointure  (6).  Indeed  in  the  case  last  cited  discovery  was  refused 
till  it  had  actually  been  confirmed. 

As  to  the  fourth  ground  before  mentioned  there  can  be  little 
doubt  that  it  would  in  a  Court  of  Common  Law  be  as  a  good  a 
ground  for  refusing  discovery  if  sought  as  in  a  Court  of  Equity, 
and  the  scarcity  of  cases  on  it  probably  arises  from  the  fact  that 
the  practice  was  on  this  head  so  well  established  in  Chancery 
before  the  power  of  giving  discovery  was  introduced  at  Com- 
mon Law,  which  was  only  in  the  year  1854,  that  discovery  has 
under  the  statutory  enactments  at  Common  Law  rarely  been 
sought  in  a  case  where  this  protection  could  be  pleaded.  There 
are  some  cases,  however,  at  Common  Law  on  the  point,  which  may 
be  looked  to,  confirming  the  same  view  as  the  equity  cases  (c). 
The  rule  extends  as  to  the  client  to  all  confidential  communications 
which  have  passed  between  him  and  his  legal  advisers,  or  indeed 
unprofessional  advisers  {d)y  with  reference  to  the  subject-matter  of 
the  cause  in  hand  {e).    The  full  meaning  and  modifications  of  these 


(a)  Milford  PI.  199  ;  Jerrard  v.  Saunders,  2  Ves.  jr.  458 ;  see  Sweei  v.  SovthcoU^ 
2  Br.  C.  C.  66. 
(6)  Milford  PI.  199  ;  Chamberlain  v.  Knapp,  1  Atk.  62  ;  Senhouie  v.  Earl, 

2  Ves.  sr.  450;  Leech  v.  Trollop,  ib.  662. 

(c)  Couey  v.  London,  Brighton,  and  South  Coast  Railway  Co.,  L.  B.  5  C.  P. 
146,  distinguishing  Baker  Y.  London  and- 8.  W.  Railway  Oo.,  which  see,  L.  R. 

3  Q  B.  91,  see  also  Chartered  Bk.  of  India  v.  Rich,  4  B.  &  S.  78  :  32  L.  J.  Q.  B. 
300,  and  Wooley  v.  N,  London  RaUway  Co.,  L.  R.  4  C.  P.  602;  Mahoney  r. 
National  Widows'  Life  Assurance  Fund,  L  R.  6  C.  P.  252. 

(d)  Ross  V.  Gibbs,  L.  R.  8  Eq.  522. 

(f)  Garland  v.  ScoU,  8  Sim.  396  ;  BoUon  v.  Corporation  of  Liverpool,  ib.  467- 
487  ;  see  principle  of  this  case,  and  of  Hughes  v.  Biddulph,  4  Rosa.  190,  discussed ; 
Minet  v.  Morgan,  k  R.  8  Ch.  861 ;  see  also  Pearse  v.  Pearse,  1  D.  0.  &  Sm.  12 ; 
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words  will  be  found  by  examination  of  the  cases  cited :  but  we     Rules  of 
think  that  the  principle  of  them  all  will  be  found  to  be  shortly       ^^'^**' 


expressed  as  above.     As  to  the  adviser  the  protection  is  not  qua-    Ord.  31. 

lified  by  any  reference  to  the  cause  in  hand,  or  any  particular  pro-  ^  ^  adviser 

ceedings  (a) ;  in  fact,  the  privilege  is  that  of  the  client,  not  of  the  privilege  not 

adviser,  who  is  protected  from  disclosing  the  secret  for  fear  of  *l*""^°®^  °/ 
'  *  o  reference  to 

injury  to  the  client,  and  it  extends  only  to  information  actually  cause  in  hand, 
received  professionally  in  the  course  of  business  and  during  the 
existence  of  the  professional  relation  (b),  and  only  to  information  Confined  to 
or  communications  given  or  made  by  the  client ;  for  if  informa-  inforn^*^? 
tion  be  acquired  by  a  solicitor  from  other  sources,  though  for  the 
purpose  of  his  client's  interest,  in  his  character  as  solicitor,  which 
he  never  would  have  obtained  otherwise,  it  is  not  privileged  (c). 
The  privilege  was  formerly  held  to  extend  only  to  counsel  and 
solicitors  or  persons  engaged  between  them  and  their  clients  as 
media  of  communication  (d) ;  but  it  has  been  extended  to  all  com-  Extended  to 
niunications  made  confidentially,  even  to  unprofessional  agents,  if  "nprofessional 
made  with  a  view  of  actually  pending  or  impending  legal  proceed-  ^^h  a  view  of 
ings  (c),  and  has  been  refused  even  where  relating  to  legal  pro-  legal  proceed- 
ceedings  and  of  a  legal  character  where  confidential  communica-  \^^  pending  or 


impending. 


Laicrence  v.  Campbell,  4  Drew,  485  ;  Bolton  v.  Corporation  of  Liverpool,  1 
M.  &  K.  88-93 ;  J/ughes  v.  Biddulph,  4  Rubs.  190  ;  Woods  v.  Woods,  4  Ha. 
83-86  ;  Jenkins  v.  Bushhy,  2  L.  R.  Eq.  547  ;  Tdlhot  ▼.  Marshfidd,  2  Dr.  & 
Sm.  549;  Boyd  r.  Petrie,  17  W.  R.  903;  see  also  Richards  v.  Jackson, 
18  Yes.  472 ;  Vent  v.  Pacey,  4  Russ.  193  ;  Greenowjh  v.  Gatkell,  1  M.  &  K. 
98-101;  WaWiam  v.  Stainton,  2  H.  &  M.  1  ;  Nicholl  v.  Jones,  2  H.  &  M. 
588,  see  also  Paddon  t.   Winch,  L.  R.  9  Eq.  666  ;  Clagett  v.  PkiUips,  2  Y.  & 

C.  0.  C.  82-86  ;  Comhe  v.  Corporation  of  London,  1  Y.  &  C.  C.  C.  631-650  ; 
Bolmes  v.  Badddey,  1  Ph.  476,  480  ;  Liyrd  Walsingham  y.  Ooodricke,  3  Ha. 
122  ;  BadcUffe  v.  Fursman,  2  Br.  P.  Q.  514  ;  Momington  y.  Moimington, 
2  J.  &  H.  697. 

(a)  Cromach  v.  Heathcote,  2  B.  &  fi.  4  ;  Greenough  y.  GaskeU,  1  M.  k  K.  101- 
102  ;  Herring  v.  Clobery,  1  Ph.  91  ;  Carpmael  v.  Powis,  1  Ph.  687-692,  see 
Be  Cameron* 8  Coalhrook,  d&c,  Bailway  Co.,  25  Bcav.  1-4  ;  Pearse  v.  Pearae,  1 

D.  G.  &  Sm.  12  ;  Nias  y.  Northern  and  JStxstem  BaUtoay  Co.,  3  M.  &  Cr.  355- 
857. 

(6)  Greenough  y.  GaskiU,  1  M.  &  K.  98-104  ;  Walker  y.  Wildman,  6  Mad. 
47 ;  Deshorough  y.  Bawlins,  3  M.  &  C.  515  ;  Lewis  v.  Pennington,  8  W.  R. 
465  ;  Cutts  y.  Pickering,  1  Vent.  197  ;  Wilson  y.  Bastall,  4  T.  R.  753  ;  Morgan 
y.  Shaw,  4  Mad.  54,  56,  57. 

(c)  Ford  y.  Tennant,  32  Beav.  162 ;  Be  Land  Credit  Society  of  Ireland,  15 
W.  R.  703  ;  see  Gore  y.  Bowser,  5  D.  G.  &  Sm.  30-33. 

(d)  Duchess  of  Kingston's  case,  11  Harg.  St.  Trials,  243,  20  How.  St.  Tr. 
572 ;  Greenough  y.  GaskeU,  1  M.  &  K.  98  ;  VaiUant  y.  Dodemead,  2  Atk. 
524  ;  WHson  y.  BastaU,  4  T.  R.  758 ;  Uoyd  y.  Frtshfidd,  2  C.  &  P.  825 ; 
Bothewdi  y.  King,  Spencer  y.  Luttrdl,  StanJiope  y.  Nott,  2  Sw.  221,  n.  ;  Du 
Barry  y.  LivetU,  Peake,  N.  P.  C.  77,  78,  explained  4  T.  R.  756  ;  Parkins 
V.  Ilawkshaw,  2  Stark,  239  ;  Beid  y.  Lam/lois,  1  Mn.  &  G.  627-638 ;  Bus- 
sell  y.  Jackson,  9  Ha.  387  ;  GoodaU  v.  Little,  1  Sim.  N.  S.  155  ;  Hooper  y. 
Gumm,  2  J.  &  H.  602 ;  Taylor  y.  Potter,  2  C.  &  P.  195  ;  Foote  y.  Hayne, 
1  C.  &  P.  545. 

(e)  Boss  y.  GiMs,  L.  R.  8  Eq.  522  ;  see  also  Cossey  y.  Zonc^on,  BrighUm,  and 
S.  C.  Bailway  Co,,  L.  R.  5  C.  P.  146  :  Wooley  y.  North  London  Bailway  Co,, 
L.  R.  4  C.  P.  602. 
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Bulks  of.    lion  was  not  claimed  as  the  ground  of  privilege  (a).     It  uras  long 
^^^'       since  held  to  apply  to  a  money  scriyener  (b),  but  his  business  was 


Ord.  81.  ui  fiact  part  of  the  business  of  an  attorney ;  but  it  did  not  apply 
to  conveyancers  (c),  nor  to  persons  consulted  as  attorneys  who 
^"T*^  ®*"  were  not  in  fact  so  (d).  The  privilege  has  been  held  to  extend  to 
■entatives  of  '  ^^^  representatives  of  the  person  originally  entitled  to  it  as  against 
penon  entitled  third  parties,  but  does  not  apply  as  between  different  claimants 
tod'St^    under  him  W. 

Pririlege  once  Privilege  once  arising  does  not  cease  upon  the  solicitor  after- 
attaching  does  wards  becoming  interested  himself  in  the  matter  of  the  suit  (/), 
^°v  ^to"iJ^  ^^^  upon  his  being  struck  off  the  rolls  (g).  It  is  to  be  observed 
ing  himself  ^^^^  ^^®  distinction  taken,  and  to  some  extent  allowed,  between 
interested  or  the  privilege  of  the  client  and  that  of  the  adviser,  or  rather  the 
erasing  to  be  a  protection  from  discovery,  to  the  client  and  that  to  the  adviser  has 
Distinction  be-  ^^  ^^  means  been  acquiesced  in  placidly  (A),  and  the  later  cases, 
tween  protec-  thotigh  not  decisive,  seem  to  tend  to  assimilate  the  protection  in 
**<^J  *2  ^}^^^\  the  two  classes  of  cases  (t) ;  in  matters  of  title  the  decisions  seem 
tending  to  dis-  ^  ^*^®  8^°®  *^®  ^^^^  length  of  identifying  the  protection  (^), 
appear.  extending  that  of  the  client  where  that  of  the  adviser  would  have 

been  allowed  It  has  not,  with  the  exception  before  mentioned, 
viz.,  confidential  communication  between  principal  and  agent  in 
the  matter  of  the  conmiunication  with  a  view  to  the  matter  of 

(a)  Smith  T.  Daniell,  L.  B.  18  Eq.  649  ;  see  also  Wooley  v.  North  London 
Railwap  Co.,  L.  B.  4  C.  P.  602 ;  Mahoney  t.  National  Widows*  Life  Atttirance 
Fund,  L.  B.  6  C.  P.  252 ;  as  to  sufficient  claim  of  privilege,  see  Mcufariane  v. 
RoU,  L.  B.  14  Eq.  680. 

(b)  Harvey  r.  Clayton^  2  Sw.  221,  n. 

(c)  Sotiith  Sea  Co.  t.  Dolife,  referred  to  in  VaiHant  y.  Dodemead,  2  Atk.  525  ; 
and  see  Turquand  r.  Knight,  2  M.  ft  W.  100. 

(d)  Fountain  v.  Younff,  6  Esp.  113 ;  but  see  CaUey  t.  Richards,  19  Bear. 
401-404. 

(f)  Russell  r.  Jod-hson,  9  Ha.  887 ;  OraHey  r.  Moudey,  2  E.  k  J.  288  ; 
Tugwdl  T.  Hooper,  1 0  Bear.  348-350,  as  to  privilege  from  forfeiture,  see  Parkhurst 
T.  Lowlen,  1  Mer.  391-402  ;  see  also  Stede  r.  StetoaH,  1  Ph.  471-475  ;  Lafont 
T.  FaUdand  Islands  Co.,  4  K.  &  J.  34  ;  Chartered  Rank  of  India,  dx.  ▼.  Rieh^ 
4  B.  ft  S.  73,  32  L.  J.  Q.  B.  300 ;  Walsham  t.  Stainton,  2  H.  ft  M.  1  ;  Kerr 
Y.  OHlespie,  7  Beav.  572  ;  Lawrence  ▼.  Campbell,  4  Drew,  485  ;  Runbuty  y. 
Runbury,  2  Beav.  173-176  ;  Simpson  v.  Rrown,  33  Beav.  482;  Churton  v. 
Frewen,  2  Dr.  ft  Sm.  390  ;  see  Page  v.  Ward,  17  W.  B.  436. 

(f)  Chant  V.  Rrown,  7  Ha.  79. 

Q)  Lord  Cholmondeley  v.  Clinton,  19  Yes.  268. 

{h)  See  Pearse  v.  Pearse,  per  K.  Bruce,  Y.  C,  1  D.  G.  ft  Sm.  12-26 ;  Thompson 
v.  Falk,  per  Kindersley,  V.  C,  1  Drew,  21-25. 

(i)  Nias  v.  N.  dfc.  E.  RaUtcay  Ob.,  8  M.  ft  G.  355-357  ;  Runbury  ▼.  Runbury, 
2  Beav.  173  ;  Flight  v.  Robinson^  8  Beav.  22-23  ;  Maden  r.  Veevers,  7  Beav. 
489  ;  Woods  v.  Woods,  4  Ha.  83  ;  Reeee  v.  Trye,  9  Beav.  316  ;  Pearse  v.  Pearse^ 

I  D.  G.  ft  S.  12 ;  Tugwell  ft  Hooper,  10  Beav.  348  ;  Penruddock  v.  Hammond, 

II  Beav.  59  ;  Readon  v.  King,  17  Sim.  34  ;  see  supra,  Reid  v.  Langlois,  1  M. 
N.  ft  a.  627  ;  FoOeU  v.  Jefferyes,  1  Sim.  N.  a  1 ;  Wards  v.  Warde,  8  M.  N.  ft 
O.  365  ;  Ralguy  v.  Rroadhurst,  1  SinL  N.  S.  Ill ;  Hawkins  v.  OathercoU, 
1  Sinu  N.  S.  150  ;  Ooodall  v.  Little,  1  Sim.  N.  S.  155  ;  Thompson  v.  Falk, 
1  Drew,  21  ;  Rluek  v.  Galsworthy,  2  Gif.  453  ;  Ford  v.  Tennant,  82  Beav.  162  ; 
Royd  V.  Petrie,  W.  N.,  1869,  181,  17  W.  B.  903. 

{k)  Manser  w,  Dix,  1  K.  ft  J.  451 ;  Pearse  r.  PewrH,  1  D.  G.  ft  Sm.  12. 
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the  suit,  been  extended  beyond  legal  advisers ;  even  communica-     Rulks  of 
tions  between  co-parties  in  a  suit  relative  to  their  defences  are  not       ^^^^''^ 
privileged  (a),  nor  even  will  it  extend  to  legal  advisers  if  it  is  in   Ord.  31, 
reference  to  a  fraud  with  which  the  party  is  charged,  for  it  is  not  a  Communica- 
^solicitor's  duty  to  aid  in  a  fraud  or  in  concealing  a  fraud  (h),  and,  tions  between 
indeed,  this  seems  the  rule  wherever  the  communications  are  with  ^"P*"^®^  as  to 
reference  to  eflFecting  any  illegal  purpose  (c);    but  where  it  is  privileged, 
desired  in  any  case  of  this  kind  to  prevent  the  privilege  attaching,  i^or  between 
it  is  necessary  to  make  a  clear  case  connecting  the  discovery  adviser  and 
sought  with  the  fraudulent  or  illegal  act  complained  of  (d).    Nor  is  ^feren^^ 
a  solicitor  privileged  to  refuse  information  to  the  Court  which  fraud, 
may  enable  it  to  recover  possession  of  any  of  its  wards  on  any 
grouud  of  the  interest  of  his  cUent  (e).  ^S^^h 

ground,  refuse  information  to  Court  to  enable  it  to  regain  possession  of  its  ward. 

As  to  the  sixth  ground  of  objection,  this,  it  is  submitted,  if  the  Sixth  ground 
facts  arose  to  raise  it,  would  be  allowed  by  a  Court  of  Common  ^^^^i^^*^ 
Law  as  strongly  as  by  a  Court  of  Equity.     If  a  party  not  before  tual  at  law  and 
the  Court  would  necessarily  be  prejudiced  by  the  production  of  a  ii»  Equity, 
document^  which  the  party  possessing  it  had  no  grounds  to  urge 
on  his  own  behalf  for  not  producing,  the  Court  would  yet  not  cdl 
on  him  to  produce  it  without  having  the  person  who  might  be 
prejudiced  by  its  production  before  it  (/).     The  case   oftenest 
arose  when  the  party  interrogated,  or  called  on  to  produce  some 
instrument,  was  trustee  for  another.     It  has  been  held  that  a 
mortgagee  could  not  be  compelled    to  show  the  title  of  his 
mortgagor  unless  the  latter  were  before  the  Court  (g) ;  but  the 
more  proper  course  for  taking  the  objection  would  be  to  apply  for 
the  bringing  of  the  absent  party  before  the  Court. 

The  seventh  ground,  if  it  exist,  would  clearly  be  as  good  at  law  So  of  seyenth 
as  in  equity.     On  this  ground  it  was  held  that  correspondence  be-  S^^^- 
tween  the  Court  of  Directors  of  the  East  India  Company  and  the 
Board  of  Control  could  not  be  discovered  without  inj  ury  to  public 
interest,  and  the  discovery  was  refused  {h). 

(a)  WkUhread  r.  Qumey,  Yonnge,  541  ;  QoodaU  ▼.  Little^  1  $im.  N.  S.  155  ; 
Olyn  y.  Caulfidd,  3  M.  N.  &  G.  463-474 ;  Beiii  y.  Menxks,  3  Jur.  N.  S.  885, 
5  W.  B.  767  ;  Reynolds  y.  Godke,  4  K.  &  J.  88. 

(6)  FoUeU  y.  Jffftryta,  1  Sim.  N.  S.  1  ;  RuueU  y.  Jackson,  9  Ha.  387  ; 
Gilbert  y.  LewU,  1  D.  a.  J.  &  S.  38,  49,  50  ;  Feaver  y.  WiUiams,  11  Jur.  N.  S. 
902;  Phillippa  y.  Eotmer,  15  W.  K,  578;  see  Reynell  y.  Sprye,  11  Beav.  618. 

(c)  Russell  y  Jackstm,  9  Ha.  387. 

(d)  FoUeU  y.  J^eryts^  13  Jur.  972 ;  Mornington  y.  Mominffton,  2  J.  &  H. 
697  ;  Charlton  y.  Coomhts,  4  Gif.  372-382. 

(e)  Ramsbottom  y.  Senior,  8  L.  B.  Eq.  575  ;  Burton  y.  Earl  of  DamUy,  8 
L.  B.  Eq.  576,  n.  1. 

(J)  Murray  y.  WaUer,  Or.  &  Ph.  114 ;  MorreU  y.  WooUen,  13  Beay.  105 ; 
Reid  y.  Zanglois,  1  Mac.  &  G.  627  ;  see  also  Bethdl  y.  Casson,  12  W.  B.  200. 

(g)  Lambert  y.  Rogers,  2  Mer.  489,  but  see  Balls  y.  Margrave,  3*  Beay.  448, 
4  Beav.  119  ;  Few  y.  Guppy,  13  Beav.  457 ;  Gough  y.  Qfiey,  5  D,  Q.  k  S.  653 ; 
ffercy  y.  Ferrers,  4  Beay.  97. 

{h)  Smith  y.  Bast  India  Co,,  1  Ph.  50-55 ;  Wadeer  y.  East  India  Co,,  8  D.  G. 
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Rules  of 
Court. 

Ord.  81. 

Procedare  dif- 
ferent at  law 
and  in  Equity. 


No  intervention 
of  Conrt  to 
allow  interro- 
gatories in 
Equity. 

New  practice 
allows  Dis- 
covery without 
leave. 

Shifting  of 
onus  as  to 
irrelevancy. 
Exceptions 
abolished. 


Discovery 
allowed  to 
defendant, 
15  k  16  Vict 
c.  S6,  s.  19. 


The  procedure  was,  howeyer,  altogether  different  at  law  aud  in 
equity.     We  have  already  given  the  form  of  it  at  common  law ;  in 
equity  it  was  an  old  jurisdiction  of  the  Court,  and  there  it  was 
given  without  any  application  for  leave  to  administer  interroga- 
tions.    Formerly  the  interrogatories  were  a  part  of  the  bill,  but 
by  15  &  16  Yict.,  c.  86,  that  arrangement  was  altered  by  the 
omission  of  the  interrogating  part  of  the  bill,  aud  liberty  was 
given  to  the  plaintiff  to  file  interrogatories  for  the  examination  of 
any  of  the  defendants  within  eight  days  from  the  time  limited  for 
the  defendant's  appearance,   and  serve  the  defendant  with  an 
office  copy  of  them  within  eight  days  firom  his  appearance.     Thus, 
unless  the  defendant  took  some  action,  there  was  no  intervention 
of  the  Court  needful  to   allow  interrogatories;  thus  the  new 
practice  will,  in  this  respect,  stand  on  the  footing  of  that  of 
the  Court  of  Chancery.      Again  it  may  be  observed  that   in 
case  of  an  objection  for  irrelevancy  the  onus  is,  by  the  new 
rule,  thrown  on  the  interrogating  party  to  show  the  relevancy, 
not  on  tlie  objector  to  show  the  irrelevancy,  for  the  Judge  if 
not  satisfied  that  the  interrogatory  is  relevant  may  disallow  it. 
The  mode  of  objecting  to  the  insufficiency  as  well  as  to  some 
other  faults  in  an  answer  in  Chancery  was  by  means  of  ex- 
ceptions to  the  answer;   but  as  exceptions  have  been  entirely 
abolished  by  this  rule,  it  is  not  necessary  here  to  go  into  the 
practice  upon  that  form  of  proceeding.   In  this  matter  the  practice 
of  the  Common  Law  Courts  has  been  adhered  to  rather  than  that 
of  Chancery. 

In  Chancery,  however,  originally  the  power  of  interrogation  was 
in  the  plaintiff  alone,  but  it  was  conceived  that  this  might  some- 
times not  work  full  justice,  for  which  reason,  by  15  db  16  Vict., 
c.  86,  sect.  19,  it  was  provided  that :  "  It  shall  be  lawful  for  any 
defendant  in  any  suit,  whether  commenced  by  bill  or  by  claim,  but 
in  suits  commenced  by  bill  which  the  defendant  is  required  to 
answer  not  until  after  he  shall  have  put  in  a  sufficient  answer  to 
the  bill,  and  without  filing  any  cross  bill  of  discoveiy,  to  file  in  the 
record  office  of  the  said  Court  interrogatories  for  the  examination 
of  the  plaintiff,  to  which  shall  be  prefixed  a  concise  statement  of 
the  subjects  on  which  a  discovery  is  sought,  and  to  deliver  a  copy 
of  such  interrogatories  to  the  plaintiff  or  his  solicitor,  and  such 
plaintiff  shall  be  bound  to  answer  such  interrogatories  in  like 
manner  as  if  the  same  had  been  contained  in  a  bill  of  discovery 
filed  by  the  defendant  against  him  on  the  day  when  such  interro- 
gatories shall  have  been  filed,  and  as  if  the  defendant  to  such  bill 
of  discovery  had  on  the  same  day  duly  appeared ;  and  the  practice 
of  the  Court  with  reference  to  excepting  to  answers  for  insufficiency 


M.  k  G.  1S2,  S.  C.  sub  nom,  Ittyah  of  Qoorg  v.  EaH  India  Co,^  29  Bear.  300  ; 
25  L.  J.  Ch.  S45. 
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or  for  scandal  shall  extend  and  be  applicable  to  answers  put  In  to     Rplm  of 
such  interrogatories  j  Provided  that  in  determining  the  materiality  ^"' 


or  relevancy  of  any  such  answer  or  of  any  exception  thereto,  the  Ord.  81. 
Court  is  to  have  regard  in  suits  commenced  by  bill  to  the  state- 
ments contained  in  the  original  bill,  and  in  the  answer  which  may 
have  been  put  in  thereto,  by  the  defendant  exhibiting  such  inter- 
rogatories for  the  examination  of  the  plaintiff,  and  in  suits  com- 
menced by  claim  to  the  statements  therein,  and  in  any  affidavits 
which  may  have  been  filed  either  in  support  thereof  or  in  opposi- 
tion thereto  ;  Provided  also  that  a  defendant,  if  he  shall  think  fit 
80  to  do,  may  exhibit  a  cross  bill  of  discovery  against  the  plaintiff^ 
instead  of  filing  interrogatories  for  his  examination. 

5.  Any  party  called  upon  to  answer  interrogatories,  whether  Party  inter- 
by  himself  or  by  any  member  or  oflScer,  may,  within  four  days  ^^"^^nke 
after  service  of  the  interrogatories,  apply  at  chambers  to  out  any  inter- 
strike  out  any  interrogatory,  on  the  ground  that  it  is  scan-  ^^^,J^or 
dalous  or  irrelevant,  or  is  not  put  bona  fide  for  the  purposes  irreleyant,  or 
of  the  action,  or  that  the  matter  inquired  after  is  not  suffi-  ^^^  ^ 
ciently  material  at  that  stage  of  the  action,  or  on  any  other 

ground.     And  the  Judge,  if  satisfied  that  any  interrogatory 
is  objectionable,  may  order  it  to  be  struck  out. 

6.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed  Answer  by 
within  ten  days,  or  within  such  other  time  as  the  Judge  may  ^thin  ten 
allow.  ^y* 

7.  An  affidavit  in  answer  to  inteiTogatories  shall,  unless '^^'^*?** 
otherwise  ordered  by  a  Judge,  if  exceeding  three  folios,  be  than  three 
printed,  and  may  be  in  the  Form  No.  8  in  Appendix  (B.)  ^°^°"- 
hereto,  with  such  variations  as  circumstances  may  require.        ^^"^    answer. 

8.  Any  objection  to  answering  any  interrogatory  may  be  Objection  to 
taken,  and  the  ground  thereof  stated  in  the  affidavit.  ^undof  ob*- 

jection  to  be  stated  in  affidavit. 

9.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  jj^  exceptions 
but  the  sufficiency  or  otherwise  of  any  such  affidavit  objected  ^^f^*  ^*^* 
to  as  insufficient  shall  be  determined  by  the  Court  or  a  Judge  be  determined 

on  motion  or  summons.  ^S  Court  or  Judge  on  motion  or  summons, 

10.  If  any  person  interrogated  omits  to  answer,  or  answei*s  Party  omitting 
insufficiently,  the  party  interrogating  may  apply  to  the  Court  ci^^m&j^he 
or  a  Judge  for  an  order  requiring  him  to  answer,  or  to  answer  ordered  to 
further,  as  the  case  may  be.    And  an  order  may  be  made  j^teirogatcd 

viv&  voce. 
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Rules  of     requiring  him  to  answer  or  answer  further  either  by  aflSdavit 
^'''''-       or  by  vivft  voce  examination,  as  the  judge  may  direct. 


Ord.  31. 

Production  of        11.  It  shall  be  lawful  for  the  Court  or  a  Judge  at  any  time 

bT'rferedT^  during  the  pendency  therein  of  any  action  or  proceeding,  to 

anytime  during  order  the  production  by  any  party  thereto,  upon  oath,  of  such 

*J^^^       of  the  documents  in  his  possession  or  power,  relating  to  any 

matter  in  question  in  such  action  or  proceeding,  as  the  Court 

or  Judge  shall  think  right ;  and  the  Court  may  deal  with 

such  documents,  when  produced,  in  such  manner  as  shall 

appear  just, 

Gndual  At  Common  law  the  right  to  claim  production  of  documents  was 

deyelopment  of  gradually  developed ;  in  the  earliest  rules  of  pleading,  whenever  a 

duction  at^"     V^^J  claimed  by  virtue  of  a  deed  alleged  in  his  pleading,  he  must 

Common  Law.  have  made  what  was  called  profert  of  the  deed,  and  the  other  party 

had  then  a  right  to  crave  oyer,  which  was  originally  to  have  the 

deed  read  out  in  Court,  hut  when  written  pleading  came  into  full 

use,  to  be  allowed  inspection  of  the  original  deed  and  be  furnished 

with  a  copy.    This  practice  continued  till  the  Common  Law  Pro- 

Profert  cedure  Act  of  1852,  which  by  sect.  55  abolished  profert  and  oyer, 

*J^^^^  ^5    and  by  sect.  56  enacted  that :  **  A  party  pleading  in  answer  to  any 

*  76,  ^  55.     pleading  in  which  any  document  is  mentioned  or  referred  to  shall 

S.  56.  be  at  liberty  to  set  out  the  whole  or  such  part  thereof  as  may  be 

material,  and  the  matter  so  set  out  shall  be  deemed  and  taken  to 

Profert  made    be  part  of  the  pleading  in  which  it  is  set  out"     Up  to  this  the 

dwd  set  out     ^ggjj  Qf  which  oyer  was  craved  became  on  being  set  out  part  of  the 

pleading.  pleading  of  the  party  who  had  made  profert  of  it,  and  if  the  oyer 

showed  a  weakness  in  his  case  it  opened  his  pleading  to  demurrer  : 

this  was  changed  by  the  enactment  (a).    A  craver  of  oyer  formerly 

stopped  all  proceedings  of  the  opponent  until  complied  with  ;  and 

Stay  of  pro-      even  since  the  Act,  the  Court  has  stayed  proceedings  until  the 

ceedingBtiU     plaintiff  who  sued  in  the  character  of  executor  had  taken  out 

pro  en.  p^j^j^^  ^^^  given  notice  of  it  to  the  defendant  (6),  and  inspection 

may  be  obtained  of  any  deed  of  which  the  opposite  party  would 

Court  orders     formerly  have  had  to  make  profert  (c).     Besides  this,  the  Court 

^n°H^^d^°^  d^    would,  between  the  parties,  order  the  production  of  all  deeds  and 

written  instru-  written  instruments  in  the  hands  of  one  party  or  his  attorney  {d) 

mentfl  in  hands  which  it  was  needful  the  other  should  see  or  have  copies  of  or  have 

^'  t^f  to  th  ^^™P®d  in  order  to  his  pleading  (e)  or  maintaining  his  own  case  (/), 

other  party's 

case  on  the  (a)  Sim  v.  Edmunds,  16  C.  B.  240. 

merits.  (6)  Webb  v.  Athins,  14  C.  B.  401. 

(c)  Penarth  If  arbour,  4kc.,  Co.  v.  CardU'  Watenearhs,  7  C.  B.  N.  S.  816. 

id)  NeaU  t.  Smnd,  2  C.  &  J.  278. 

(e)  Beak  ▼.  Bird,  2  D.  &  R.  419. 

</)  Doe  d.  Chiid  ▼.  iioe,  1  E.  &  B.  279. 
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that  is,  to  his  pleading  on  the  merits,  for  it  was  refused  where  it     Bitlks  of 
was  or.ly  to  enable  him  to  plead  in  abatement  the  nonjoinder  of      ^^^t- 


other  parties  (a),  nor  where  the  application  was  merely  a  fishing  Ord.  31, 
application  to  discover  whether  the  opposite  party  was  able  to 
produce  such  a  document  or  no  (6).  Where  forgery  has  been 
alleged,  the  production  of  the  deed  by  its  possessors  has  been 
ordered  for  inspection  in  their  hands  by  the  accusing  party  sued 
on  the  instrument  (c). 

The  party  seeking  production  under  these  rules  must  have  been  Party  seekmg 
a  party  to  the  instrument  either  in  fact  or  in  interest ;  so  where  P'^^^'*!^ 
plaintiff  sued  for  breach  of  a  contract  to  take  him  into  partnership^  p^^^  i,^  ^^ 
and  it  appeared  that  draft  articles  of  partnership  had  been  settled  or  interest  to 
by  the  attorneys  of  both  parties,  but  the  engrossment  varying"*®'"'™®'**' 
from  the  draft,  the  plaintiff  had  refused  to  execute  it,  inspection 
and  copy  of  the  engrossment  were  refused  him,  though  he  was  held 
entitled  to  copy  of  the  draft  {d),  and  on  an  action  for  breach  of 
contract  in  not  employing  plaintiff  as  sub- editor  of  a  newspaper, 
the  defence  being  that  he  had  wrongfully  lent  himself  to  the 
insertion  of  a  garbled  report  of  a  trial,  inspection  and  copies  of  the 
report  were  refused  him  as  he  had  no  interest  in  it  (e).    So  the 
plaintiff,  founding  his  application  on  an  affidavit,  in  which  he  stated 
that  an  agreement  which  he  expected  would  be  set  up  by  the 
defendant  was,  if  it  bore  his  plaintiff's  name,  a  forgery,  his  applica- 
tion was  refused  (/),  the  agreement  not  being  the  subject-matter 
of  the  cause,  and  not  having  been  actually  set  up.  So  the  plaintiff, 
having  been  nonsuited  in  an  action  against  the  defendant,  whom 
he  sued  as  a  partner,  because,  on  production  of  the  partnership 
deed  it  was  not  stamped,  the  Co\irt  refused  an  application  at  his 
suit  on  a  second  trial  to  have  it  produced  to  be  stamped,  as  he 
was  no  party,  and  not  interested  in  the  deed  (^).    But  where  on  a 
former  trial  one  party  had  produced  an  instrument^  the  other  party 
was  on  the  second  trial  held  entitled  to  inspection  of  it  (A),  but 
not  for  the  purpose  of  moving  for  a  new  trial  (t),  and  where  a  Where  made 
document  has  in  fact  been  made  evidence  in  a  cause,  being  verified  evidence  docu- 
by  affidavit,  the  document  itself  may  be  ordered  to  be  produced  (k).  to^be  produced. 
Where  in  trover  for  a  horse  and  harness,  the  defendant  pleaded 
that  they  had  been  sold  under  a  distress  for  rent  against  a  third 

(a)  Beale  v.  Bird,  2  D.  &  B.  419. 

{b)  See  Skadwdl  y.  ShadweU,  6  C.  B.  N.  S.  679. 

(c)  Thomaa  v.  Dunn^  6  H.  &  G.  274,  see  also  Woclmer  r,  Dtvtrewt,  2  M.  & 
G.  768  ;  wntra,  HUdyard  v.  Smith,  1  Bing.  451 ;  Chetwynd  y.  MameU,  1  B.  & 
P.  271  ;  see  also  ThrdfaU  v.  WA^er,  1  Bing.  161. 

{d)  Ratclige  ▼.  BleaAy,  3  Bing.  148. 

(«)  Powdl  y.  Bradbury,  4  C.  B.  541. 

(/)  Jessd  y.  MUlingen,  1  M.  &  Sc  605. 

iff)  Taylor  v,  Otibome,  cited  4  Tann.  159. 

(h)  HewUt  y.  Piffott,  7  Bing.  400. 

(«)  PraU  y.  OoiweU,  9  C.  B.  N.  S.  706. 

(k)  TebbuU  y.  AwJUtr^  7  P.  P.  C.  674 ;  AUenb<nrmgh  r.  Clark^  2  H.  &  N.  588. 


248 


"SUPREME  COURT  OF  JUDICATURE  ACT*'  1876  (ScheA  1). 


RULKS  OP 

Court. 

Ord.  31. 


"Where  party  in 
interest. 


In  actions  on 
policies. 


In  actions  by 
allottees  of 
shares  against 
proTisional 
coroviittee. 


Where  party 
holds  document 
on  trust  for 
production. 


]mrty,  and  it  appeared  that  such  pai*ty  had  signed  an  agreement 
allowing  the  defendant  to  keep  his  possession  of  the  distress  after 
the  five  days,  the  plaintiff  was  not  allowed  copy  of  the  agreement 
or  inspection  of  it  (a) ;  and  in  an  action  on  a  charter-party,  inspec- 
tion by  the  defendant  of  the  log-book  was  not  allowed  (6) ;  and  in 
an  action  by  an  indorsee  of  a  bill,  a  sworn  broker,  against  acceptor, 
the  defendant  alleging  the  bill  to  be  an  accommodation  bill,  and  to 
have  been  indorsed  for  differences  in  stock-jobbing  transactions, 
inspection  of  plaintiff's  books  was  refused  (c). 

But  where  the  defendant  had  given  a  written  authority  to 
another  to  announce  to  the  holders  of  the  notes  of  a  bank  that  he 
would  support  the  bank  with  a  certain  sum  of  money,  aud  the 
plaintiff  claimed  as  holder  of  some  of  the  notes,  which  on  the  fait'i 
of  this  notice  he  had  forborne  to  present,  he  was  entitled  to  have 
the  authority  produced  to  be  stamped  as  claiming  interest  there- 
in {(I ) ;  and  in  cj  ect  ment  for  forfeiture  by  breach  of  covenants  in  a  lease, 
a  party  not  denied  to  be  in  lawful  possession  was  allowed  inspection 
of  the  lease,  though  it  did  not  appear  how  he  was  in  possession 
under  it  (e). 

In  actions  on  policies  of  assurance,  it  is  usual  to  require  the 
plaintiff  to  deliver  to  the  assurers  on  affidavit  copies  of  all  letters, 
papers,  kc,  in  his  possession,  in  any  way  relating  to  the  matter  of 
the  policy  (^*).  Where  an  action  was  brought  by  the  owner  of  a 
ship  against  the  proprietor  of  goods  on  board  for  contribution  in 
respect  of  a  general  average,  defendant  was  allowed  to  inspect  and 
take  copies  of  the  general  average  loss  statement,  but  not  of  the 
documents  from  which  it  was  drawn  up  (g). 

In  actions  by  allottees  of  shares  against  provisional  committee- 
men to  recover  deposits,  the  plaintiffs  were  allowed  to  inspect  and 
have  copies  of  the  subscribers'  agreement  and  parliamentary 
contract  (A),  and  in  an  action  by  a  secretary  of  a  company  against 
a  provisional  committeeman  for  salary,  defendant  was  allowed  to 
inspect  and  take  copies  from  the  minute  book  eontaining  resolu- 
tions refeired  to  in  plaintiff's  particulars  (t),  though  a  similar 
order  was  refused  to  a  defendant  in  an  action  by  a  company  for 
calls  (k). 

The  adverse  party  must  hold  the  document  upon  a  trust  express 
or  implied  to  produce  it  when  necessary  for  the  use  of  the  party 

(a)  Lawrence  v.  HookeTy  6  Bing.  6. 

(6)  Rundle  v.  Beaunumtf  4  Bing.  587  ;  see  also  Rowe  t.  Hotodtn,  «&.,  539,  n. 
Smith  V.  Winter,  6  D.  P.  C.  386. 
(c)  PritcheU  ▼.  SmaHy  7  C.  B.  625. 
{d)  Bateman  t.  Phillipt,  4  Taunt.  157. 
(e)  Doe  d.  Child  t.  Boe,  1  E.  &  B.  279. 
(/)  Oddtehmidt  v.  Ma^-ryat,  1  Gamp.  562. 
{g)  Twizdl  T.  Alien,  5  M.  &  W.  337. 

(A)  Steadman  r.  Ardin,  15  M.  &  W.  587  ;  Ley  v.  Barlow,  1  Ex.  800. 
(t)  Shavf  T.  Holmes,  3  C.  B.  952. 
(k)  Birmingham,  dsc.  Railway  Co*  v.  WiiU^  1  Q.  B.  282. 
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demanding  it,  hence,  if  only  one  copy  have  been  made  of  an  instru-     Eumb  of 
ment  between  parties,  and  that  is  the  one  of  which  inspection  is       ^^**' 


sought,  it  is  always  granted  (a),  but  not  if  a  duplicate  or  counter-    Ord*  31* 
part  have  been  made,  though  the  party  applying  has  lost  it  (6),  and  i^ot  if  dupli- 
in  one  case  testator  had  perished  at  sea,  and  a  duplicate  copy  of  <»t«orcounter- 
the  Charter  Party  on  which  his  executor  was  suing  perished  with  ^**^^ 
him,  the  Court  refused  to  order  the  defendant  to  give  a  copy  (c) ; 
so  in  one  of  the  cases  above  referred  to  in  an  action  for  breach  of 
promise  of  marriage,  inspection  was  allowed  to  defendant  of  his 
letters  to  the  plaintiff  {d),  but  in  another  action  for  the  like  cause, 
letters  written  by  plidntiff  to  defendant,  and  returned  by  the  latter, 
were  not  ordered  to  be  produced  by  plaintiff,  so  as  to  give  inspec- 
tion of  them  to  defendant  (e).    On  the  ground  that  there  was  no 
trust,  and  that  a  party  is  not  bound  to  produce  his  title  deeds,  the 
Court  refused  in  an  action  for  trespass,  where  the  plaintiff  claimed 
under  a  conveyance  from  an  ancestor  of  the  defendant  to  compel 
him  to  produce  or  give  to  the  plaintiff  a  copy  of  the  deed  (/). 

But  if  the  title-deed  make  out  the  case  of  the  applicant,  and  Where  but  one 
there  is  but  one  copy,  an  inspection  may  be  ordered  (g).     In  an  copy  of  deed 
action  against  the  Marshal  for  an  escape  of  a  party  committed  on  veraa^'s  cLe  ' 
a  habeas  corpus^  the  defendant  was  ordered  to  give  a  copy  of  the 
habeas  to  enable  plaintiff  to  frame  his  declaration  (A). 

The  rule  was  by  no  means  confined  to  instruments  inter  partes  ;  Rule  not  con- 
it  extended  to  bills,  notes,  and  other  securities  (i) ;  and  wherever  ^^^  *?  i^*"!" 
the  instrument  is  relied  on  in  a  pleading,  whether  it  was  set  out,  partes, 
or  the  fact  of  its  existence  was  shown,  the  other  party  was  entitled 
to  inspection  {k) ;  so  where  action  was  for  money  had  and  received 
on  the  sale  of  a  book,  under  an  agreement  to  share  profits,  though 
the  agreement  was  not  declared  on,  the  defendant  was  entitled  to 
an  inspection  of  it  (Q.    Where  the  defendant  pleaded  want  of  an 
agreement  in  writing  under  the  Statute  of  Frauds,  and  the  plaintiff 
replied  that  there  was  such  an  agreement,  defendant  was  held 
entitled  to  see  it  (m).     Nor  was  it  necessary  that  an  instrument, 

(a)  Stevens  r.  Berwick^  i  D.  P.  C.  277  :  Jones  v.  Palmer,  ib,  446 ;  Deveno^e 
T.  Bouverie,  8  Bing.  1  ;  Ooodliff  ▼.  FvUer,  14  M.  &  W.  4  ;  2>o«  y.  Slight,  1 
D.  P.  C.  168  ;  Otgner  v.  Bayly,  5  Mo.  71  ;  Bluck  t.  Qompertz,  7  Ex.  67  ; 
Mayor  of  Arundel  v.  Holmes,  8  D.  P.  C.  118  ;  Price  r.  Harrism,  8  C.  B.  N.  S. 
617  ;  Owen  y.  Nieks(m,  SO  L.  J.  Q.  B.  125  ;  SUme  y.  Strange,  13  W.  R.  S50. 

(6)  Travis  v.  Collins,  2  C.  &  J.  625  ;  Lord  Portm^yre  y.  Goring,  4  Bing.  152. 

(e)  Street  y.  Brown,  6  Taunt.  802  ;  see  Woodcock  y.  Worthington,  2  Y.  &  J.  4. 

(d)  Stone  y.  Strange,  18  W.  R.  350. 

(«)  Ooodlifr.  Ftdler,  14  M.  &  W.  4. 

(/)  Pickering  y.  Noys,  1  B.  &  0.  262  ;  see  also  Hodgson  y.  Warden,  1  D.  & 
L.  286. 

(g)  Bee  Doer,  Langford,  Bail  Ct.  Ga.  L.  &  M.  87  ;  21  L.  J.  Q.  B.  217. 

(A)  Fox  y.  Jones,  7  B.  &  C.  782. 

(»)  See  Bluck  y.  Gompertz,  7  Ex.  67. 

{k)  Price  y.  Harrison,  8  C.  B.  N.  S.  617.  \    . 

(l)  Chamock  y.  LunUey,  5  Sc.  438. 

(m)  Blogg  y.  Kent,  6  Bing.  614. 
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Bulks  of     inter  partes,  should  have  been  executed  by  the  opposite  party. 
Court.       Where  plaintiff  sought  to  recover  damages  on  an  agreement  to  take 


Ord.  31*    ^^^  ^^^^  partnership,   defendant  was  ordered  to  give  plaintiff 

inspection,  and  a  copy  of  the  partnership  deed  in  his  possession, 

and  which  had  been  executed  by  the  plaintiff,  but  not  by  him  (a), 

and  where  the  plaintiff,  assignee  of  a  bankrupt,  sued  B.  in  respect 

of  contracts  alleged  to  have  been  entered  into  with  him  on  behalf 

of  the  bankrupt  and  him  on  a  joint  account,  it  was  held  that  he 

was  entitled  to  inspect  the  books  of  the  bankrupt  to  see  what  the 

contracts  were  (6). 

Where  purpose     Where  the  object  of  production  was  to  have  the  instrument 

of  production    stamped,  the  former  existence  of  a  counterpart  or  duplicate  was  no 

instrument       objection  if  it  was  lost  (c),  but  such  applications  have  for  some  time 

stamped.  become  absolutely  imnecessary,  as  by  the  Common  Law  Procedure 

Act,  1854,  sect.  29,  instruments  might  be  stamped  at  the  trial. 
No  objection         Jt  was  no  objection  to  an  order  for  inspection  that  other  persons 
wwe  Interested  ^^*  parties  to  the  action  were  interested  in  the  document.    So  in 
in  document,     an  action  for  salary  by  a  secretary  against  a  provisional  committee- 
man of  a  company,  defendant  was  allowed  to  inspect  the  minute- 
book,  the  Court  not  being  satisfied  that  it  was  not  in  the  plaintiff's 
control  {([) ;  and  in  an  action  by  an  allottee  of  shares  against  a 
member  of  a  provisional  committee,  the  plaintiff  was  allowed 
inspection  of  the  subscribers'  agreement  and  the  parliamentary 
contract  in  the  hands  of  the  solicitor  of  the  company  (e). 
Form  for  ob-         The  form  for  obtaining  an  order  imder  this  jurisdiction  was  to 
taining  order    apply  in  the  first  instance  at  Chambers,  the  summons  being  sup- 
for  inspection.  ^^^^  ^y  an  affidavit  showing  that  the  mstrument  was  in  the 
possession  of  the  other  party,  that  the  applicant  could  not  safely 
proceed  without  seeing  it,  and  such  other  facts  as  would  bring  the 
case  within  the  rules  above  stated.    The  expense  of  the  inspection 
and  the  copy  must  be  borne  by  the  party  seeking  them,  but  he 
Cost  of  inspec-  was  not  in  general  charged  with  the  costs  of  the  application  where 
tion.  he  had  first  asked  for  inspection  and  been  refused  (/).    No  such 

Time  for  appli-  application  could  be  made  before  action  brought  (g),  and  if  made 
cation.  niter  plea  the  order  would  be  no  stay  of  proceedings  (A). 

Power  enlarged  The  power  of  the  Common  Law  Courts  to  grant  inspection  was 
14  &  16  Vict,  greatly  enlarged  by  li  &  15  Vict.  c.  99,  s.  6,  which,  while  leaving 
c.  99,  B.  6.       ^Yie  former  powers  of  the  Courts  in  that  respect  undiminished, 


(a)  Marrow  v.  Saunders^  1  B.  &  B.  818. 
{h)  WhUboume  t.  PeUtfer,  4  M.  &  Sc  182. 
(c)  NeaU  t.  Stoind,  2  G.  &  J.  278. 
{d)  Shaw  y.  NolfMs,  8  C.  B.  952. 

(e)  Steadman  t.  Arden,  15  M.  k  W.  587  ;  Ley  v.  Barlow,  1  Ex.  800. 
(/)  Reid  v.  Coleman,  2  C.  &  M.  456 ;  King  v.  King,  4  Taant.  666 ;  Blakey 
T.  Porter,  1  Tannt.  886. 

{g)  Ex  parU  Partridge,  1  Har.  k  WoL  850. 
(A)  Chamock  Y,LwiUey,  5  Sc.  488. 
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enabled  them  in  all  proceedings  (a)  before  them  to  order  inspection     Rulbs  or 
wherever  a  discovery  might  have  been  obtained  in  Equity.    The       ^^^''• 


documents,  of  which  inspection  might  be  sought  under  this  Ord.  81. 
section,  must  be  relevant  to  the  action,  and  the  case  must  have 
been  one  in  which  discovery  could  have  been  had  in  Equity  (6).  So  Whero  dis- 
inspection  was  refused  to  demandant  in  dower  of  a  deed  of  her  J^^^T^^^ij 
deceased  husband  conveying  the  land  on  which  the  claim  was  made  in  Equity, 
to  a  bon4  fide  purchaser  for  value,  without  notice,  on  the  ground 
that  in  such  a  case  discovery  would  have  been  refused  in  Equity  (c). 
For  this  reason  also  the  documents  must  be  pertinent  to  the  case  instances, 
of  the  applicant,  for  otherwise  he  could  not  in  Equity  have  dis- 
covery of  them.  So  where  an  action  had  been  brought  by  a  cor- 
poration for  dues,  and  the  defendant  alleged  that  they  had  no  title 
to  the  dues,  and  that  they  had  in  their  possession  certain  docu- 
ments relating  thereto,  which  would  show  they  had  no  such  title, 
and  the  Corporation  admitted  posssession  of  the  documents 
showing  their  title  to  the  dues,  but  denied  the  defendant's  alle- 
gation that  these  showed  they  had  no  title,  it  was  held  that  the 
defendant  had  no  title  to  inspect  them,  for  being  the  title-deeds  of 
the  corporation  they  could  not  prove  his  case  otherwise  than  by 
showing  some  defect  in  the  title  of  the  plaintiffs  (d).  On  the  same 
principle,  in  an  action  against  a  manager  of  a  branch  bank  of  the 
plaintifis  for  alleged  breaches  of  an  agreement  relating  to  the 
management,  inspection  was  refused  to  the  defendant,  of  corre- 
spondence between  officers  of  the  plaintiffs*  company  after  the 
dispute  had  begun,  containing  inquiries  as  to  the  breaches  of  duty 
charged,  and  answers  to  them,  and  specifying  the  evidence  which 
could  be  adduced ;  the  Court  holding  that  such  inspection  oould 
not  assist  the  case  of  the  defendant  but  by  showing  him  in  what 
respects  the  plaintiffs*  case  might  be  weak  (e).  And  where  in  an 
action  on  a  fire  policy,  the  defendants  set  up  that  the  account  de- 
livered by  the  plaintiff  was  fraudulent,  the  Court  allowing  inspec- 
tion of  communication  between  the  company  and  their  agent  at  the 
time  of  effecting  the  policy,  and  between  the  Company  and  others 
who  shared  the  risk  as  to  the  value  of  the  property,  refused  to 
allow  inspection  of  the  reports  of  the  Company's  officers  as  to  the 
result  of  their  examination  of  the  ruins  and  salvage  (/). 

But  if  the  documents  be  relevant  to  the  case  of  the  party  apply-  if  documents 

relevant  to  case 

(a)  Including  mandamus  to  enforce  a  civil  right,  Reg.  v.  Ambergdtef  <£><;.,  Sail" 
way  Co.,  17  Q.  B.  957. 

(6)  Hunt  V.  IlewiU,  7  Ex.  236. 

(c)  Oomm  V.  ParroU,  8  0.  B.  N.  S.  47. 

Id)  Bolton  T.  Corporation  of  Liverpool^  1  M.  &  IC.  88  ;  see  also  Burrell  v. 
NichoUon,  1  &I.  &  K.  680  ;  AU.-Oen.  v.  Lainbe,  3  T.  &  C.  162 ;  Combe  v.  Cor- 
poration of  London,  1  T.  &  C.  C.  C.  631. 

(e)  The  Chartered  Bank  of  India,  tkc.  r.  Mich,  4  B.  &  S.  73,  32  L.  J.  Q.  B. 
800. 

(/)  WooUy  V.  PoU,  14  C.  B.  N.  S.  538 :  82  L.  J.  C,  P.  268 
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RuLis  Of     ing,  inspection  will  be  allowed,  although  that  case  be  merely  a 
**•    *  negative  of  the  case  of  the  opponent,  and  the  documenttt  form  the 


Ord.  31.    title  or  disclose  the  case  of  the  latter,  if  the  allegation  of  the 
of  party  seek-   documents  supporting  the  applicant's  negative  case  be  not  denied 
ing  diacovery,    \yy  f}^Q  possessor  of  the  documents.     So  where   an   action  was 
lo^i^  though   brought  for  customary  tolls  and  other  payments  upon  coal  exports 
merely  negative  by  defendant,  and  he  denied  that  any  such  customary  tolls  were 
*^?|°PP?"     payable,  and  alleged  specific  variations  in  the  amount  of  toll  paid 
nial  that  docu-  from  time  to  time,  it  was  held  in  the  Court  of  Chancery  that  he 
ments  support  was  entitled  to  inspection  of  documents  in  the  plaintiffs  possession 
applicant  s  ne-  admitted  to  contain  entries  relating  to  the  payment  of  the  alleged 
tolls,  and  the  terms  of  it,  and  showing  variations  in  the  amount  of 
the  toll  paid  (a).    In  accordance  with  this  case,  on  a  feigned  issue 
imder  S  &  9  Vict.  c.  118,  sect.  5G,  to  try  whether  the  plaintiffs  had 
such  an  interest  in  a  manor  as  entitled  them  to  object  to  the 
inclosure  of  certain  lands  within  it,  the  case  of  the  defendants 
being  that,  in  the  year  1800,  one  L.,  through  whom  the  plaintiffs 
claimed,  had  agreed  in  writing  to  an  allotmeut  of  151  acres  in  lieu 
of  his  interest  in  the  waste,  it  was  held  that  the  defendants  were 
entitled  to  inspection  of  the  conveyance  of  the  manor  to  L.  before 
1800,  and  of  the  subsequent  conveyances  through  which  the 
plaintiff  took,  of  the  agreement  and  of  leases  made  after  1800,  of 
the  alleged  allotment,  on  the  ground  that  the  conveyances  would 
show  that  L.  was  in  1800  lord  of  the  manor,  and  they  might  show 
what  were  the  parcels  before  and  since,  and  that  the  leases  would 
show  acts  of  ownership  over  the  151  acres  (6). 
Rule  applied         The  principle  here  set  forth  applied  whatever  might  be  the 
whatever  the     nature  of  the  dispute.     So,  in  an  action  for  libel,  in  chaining  the 
Bute^  plaintiff  with  dishonesty  in  omitting  to  pay  to  the  defendants 

money  received  by  the  plaintiff  on  their  account  while  in  their 
service,  the  defendants  having  pleaded  a  justification,  the  plaintiff 
was  allowed  an  inspection  of  accounts  furnished  by  him  to  the 
defendants,  of  moneys  received  by  him,  of  entries  of  such  moneys 
in  their  books,  and  of  letters  written  by  him  to  the  defendants 
while  in  their  service,  so  far  as  such  matters  related  to  the  acts  of 
dishonesty  charged  (c).  But  in  another  case  of  libel  for  charging 
a  company  with  insolvency,  the  defendant  had  pleaded  a  justifica- 
tion, and  had  obtained  from  a  Judge  in  Chambers  an  order 
Disapproved  in  allowing  him  to  inspect  the  plaintiffs'  books,  the  order  was  dis- 
one  case.  approved  of  by  the  Court,  including  the  Judge  who  had  granted 

it  ((f),  on  the  ground  that  one  publishing  a  libel  should  be  prepared 
to  prove  it  without  being  allowed  to  ransack  the  books  of  the 

(a)  Smith  v.  Duke  of  Beauf&rt,  1  Ha.  507,  1  Ph.  269  ;   see  also  Combe  v. 
CixrjHyratum  of  London,  1  Y.  &  C.  C.  C.  631 ;  6  .Tur.  671  ;  15  L.  J.  Ch.  80. 
(&)  Riccard  v.  Inclosure  CommianonerSj  4  K  &  B.  329. 
(c)  CoUint  V.  Yates,  27  L.  J.  Ex.  160. 
{d)  Metropolitan  Saloon  OmrUbuB  Co,  v.  Hawkins,  4  H.  &  N.  146. 
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person  libelled  to  try  and  find  a  justification.     Yet  it  seems  that  a     Rulis  or 
Court  of  Equity  would,  in  such  a  case,  grant  discovery  (a),  and,  if      ^''*'* 


so,  under  the  section  before  cited,  the  Court  of  Law  was  bound  to   Ord.  81. 
do  so  since  the  passing  of  the  H  &  15  Vict.,  c.  99.     Where  a  Remarks  on 
defendant  was  sued  for  work  and  labour  done,  and  denied  that  any  case, 
work  was  done,  and  alleged  that  if  any  work  had  been  done  the 
charge  was  excessive,  and  that  it  was  not  done  on  his  credit  but 
that  of  another,  he  was  allowed  to  inspect  the  books  of  the  plaintiff 
containing  entries  as  to  the  work  (b). 

A  fortiori  where  the  applicant  had  to  make  out  an  affirmative  Wbere  appli- 
case  was  he  entitled  to  inspection  of  all  documents  relevant  to  it.  ^JjJ  ^**^ 
Thus  in  an  action  for  the  price  of  goods  sold  and  delivered,  the  tive  case  a 
plaintiff  was  entitled  to  inspect  any  entries  in  the  defendant's  fortiori  en- 
books  relating  to  the  receipt,  or  the  weighing,  or  measuring  of  the  ""*"• 
goods  (c),  and  where  the  plaintiff  brought  an  action  against  a  com- 
pany for  wrongful  dismissal,  he  was  allowed  inspection  of  the 
resolution  and  of  all  entries  and  minutes  relating  to  his  engage- 
ment (d).     So  in  The  London  Gaslight  Company  v.  Chelsea  (f ),  in  an 
action  brought  for  gas  supplied  under  an  agreement,  the  defendants 
denied  that  the  quality  and  quantity  of  the  gas  was  according  to 
contract,  the  plaintiffs  were  held  entitled  to  inspection  of  docu- 
ments shewing  the  result  of  experiments  made  by  the  engineer  of 
the  defendants  on  the  quality  and  quantity  of  the  gas  supplied. 
And  in  Daniel  v.  Bond  (/),  an  action  by  consignee  of  goods  against 
shipowners  for  unseaworthiness  of  the  vessel,  the  plaintiff  was  held 
entitled  to  inspection  of  surveys  of  the  ship,  a  general  average 
statement,  the  shipwright's  bill  for  repairs,  the  captain's  protest, 
and  the  log-book ;  although  it  seems  formerly  inspection  of  such 
documents  was  confined  to  actions  against  underwriters.     Before  Former  rale, 
the  decision  of  the  case  last  cited  it  had  been  held  that  a  party 
could  not,  under  the  50  sect,  of  the  Common  Law  Procedure  Act 
hereafter  mentioned,  be  compelled  to  answer  what  documents  he 
has  in  his  possession  relating  to  the  matters  in  dispute,  unless  it 

were  shown  that  such  documents  would  be  evidence  for  the 

■ 

applicant  (^) ;  but  the  case  of  Daniel  v.  Bond  has  clearly  enlarged  Enlarged, 
that  rule,  for  many  of  the  documents  whose  production  in  that 

(a)  See  Hare  on  **  Discovery,*'  110,  cited  by  Willee,  J.,  in  BarUett  ▼.  Lewit^ 
12  C.  B.  N.  S.  263-4 ;  Maoaulay  t.  Shakell,  1  Bl.  N.  a  96  ;  WUmot  v.  Afacabe, 
4  Sim.  263. 

(6)  Hunt  T.  Hewitt,  7  Ex.  236  ;  see  also  Sayner  ▼.  AUhuten,  2  L.  M.  &  P. 
605 ;  21  L.  J.  Q.  B.  68  ;  GaUworihy  v.  Norman,  21  L.  J.  Q.  B.  70  ;  Scott  y. 
Walker,  2  E.  &  B.  555. 

(c)  Bee  per  Willes,  J.,  6  C.  B.  N.  S.  424. 

{d)  nUl  T.  Great  W,  Railway  Co.,  10  C.  B.  N.  8.  148  ;  Houghton  t.  London 
and  County  Atsurance  Co.,  17  G.  B.  N.  S.  80. 

(0  6  0.  B.  N.  S   411. 

(/)  9  G.  B.  N.  S.  716;  see  also  Baker  y.  London  and  S.  W,  Bailway  Co., 
L.  k.  3  Q.  B.  91. 

(g)  Thompson  y.  Bobson,  2  H.  &  N.  412. 
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Bulbs  or     case  was  ordered  could  not  be  evidence  in  the  cause,  and  this  was 
ijovKT,       pressed  on  the  Judges,  in  argument,  who  held  that  the  documents. 


Ord.  31*   though  not  evidence,  were  proximately  connected  with  the  issue 
to  be  tried,  and  that  as  such  they  ought  to  be  produced  (a).     To 
an  action  for  not  accepting  goods,  the  defendant  pleaded  &aud,  sl 
Judge  at  Chambers  ordered  inspection  of  correspondence  between 
the  plaintiffs  and  their  consignor,  and  between  them  and  their 
broker  after  the  contract  and  breach,  which  the  defendants  aUegcd 
would   show  that    at  the  time  the   alleged  misrepresentations 
were  made  the  plaintiffs  knew  them  to  be  untrue,  the  Coui*t 
refused  to  set  aside  the  order  (6).    In  Chancery,  on  a  bill  filed  by 
the  heir  and  general  devisee  of  a  client  to  set  aside  the  sale  of  aa 
estate  to  a  solicitor  on  the  groimd  of  inadequacy  of  value,  the 
devisees  and  executors  of  the  solicitor  were  compelled  to  give 
inspection  of  the  conveyance  to  him  and  of  copies  of  subsequent 
conveyances  of  parts  of  the  estate  by  him,  and  a  valuation  of  the 
estate,  as  all  these  were  or  might  turn  out  to  be  relevant  to  the 
question  of  value  (c). 

In  an  action  against  the  keeper  of  a  lunatic  asylum  for  improper 
treatment,  inspection  was  ordered  of  such  parts  of  the  books 
directed  by  the  statute  to  be  kept  as  related  to  the  plaintiflfs  case, 
and  also  of  the  licence  of  the  defendant,  and  of  the  medical 
certificate  under  which  the  plaintiff  was  confined,  and  all  letters 
relating  to  the  plaintiff  written  by  the  defendant  to  the  com- 
missioners of  lunacy  (d). 
Though  title  of      Though  the  title  of  the  party  seeking  inspection  be  denied,  he 
party  aeekisg    ^Qi  nevertheless  be  entitled  to  inspection  of  such  documents  as 
SfST^Thclia  proximately  relate  to  that  title.  So  in  a  suit  by  assignees  where  the 
entitled  to  in-   defendants  denied  that  the  plaintiffs  were  assignees,  but  the  bill 
^)ection  ^       stated  facts  from  which  the  plaintiffs  alleged  they  showed  title,  and 
proximately      ^^®  defendants  admitted,  possession  of  documents  relating  to  the 
relating  to  it;   matters  'in  the  bill,  it  was  held  that  these  documents  must  be 
0^*  "docnmentB  P^od^^^^  (^) '»  ^"^  ^^  ^  submitted  that  only  the  documents  relating 
relating  to  caae  to  the  case  actually  set  up  will  be  ordered  to  be  produced  and  not 
actually  let  up,  those  merely  relating  to  the  reUef  consequent  on  that  case  being 
S^Us  tTrelief  established.     Thus  in  Adams  v.  Fisher  (/),  where  the  plaintiff 
consequent  on   charged  that  the  defendant  had  acted  as  his  solicitor  in  getting  in 
its  Buooess.       a  testator^s  estate,  and  prayed  for  an  account  of  moneys  received  by 
him,  and  the  defendant  by  his  answer  alleged  that  he  had  acted 

(a)  See  also  Combe  ▼.  Corporation  of  London,  1  T.  &  C.  C.  G.  631  ;  Biecard 
v.  Endotwrt  CommitnonerSf  4  K  &  B.  829  ;  Chartered  Bank  of  India,  dx,  v. 
Bich,  per  Blackburn,  J.,  4  B.  &  S.  78,  82  L.  J.  Q.  B.  300. 

(6)  Coleman  y.  Trueman,  3  H.  &  N.  871. 

(c)  Oredey  ▼.  MoueUy,  2  K.  &  J.  288. 

(d)  HUl  ▼.  Philp,  7  Bx.  282. 

(e)  OoodaU  r.  LittU,  1  Sim.  N.  S.  168. 
(/)  8  M.  &  C.  526. 


'i 
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Bolely  as  the  solicitor  of  P.  to  whom  the  plaintiff  had  given  a     Bulks  of 

power  of  attorney,  and  had  never  been  employed  by  the  plaintiff,         ^^^^' 

it  was  held  that  the  plaintiff  was  not  entitled  to  inspection  of    Ord.  31. 
documents  belonging  to  the  testator's  estate  admitted  to  be  in  the 
hands  of  the  defendant    Documents  which,  if  the  allegation  of  the  Docnments 
party  called  on  to  produce  them  be  true,  have  nothing  to  do  with  alleged  by 
proving  the  case  of  the  party  calling  for  them  are  not  to  be  pro-  ^produce  °^ 
duced  for  his  inspection  (a).     So  where  a  plaintiff  claimed  a  sixth  them  to  be 
of  the  defendant's  profits,  and  the  defendant,  denying  his  right  to  a  in^ele^t  to 
sixth,  admitted  an  agreement  to  pay  him  a  sum  equal  to  a  twelfth  calling  for 
by  way  of  addition  to  his  salary,  but  alleged  that  it  was  also  them  not  pro- 
agreed  that  he  was  to  take  the  defendant's  word  for  the  amount,  d^^« 
and  was  not  to  be  allowed  to  examine  the  accounts,  it  was  held 
that  the  plaintiff  was  not  entitled  to  an  inspection  before  the  hear- 
ing (6).     In  Chancery,  had  the  plaintiff,  the  party  claiming  the  Difference 
production,  proved  his  right  at  the  hearing,  he  would  then  have  ^ j^f!*^  Equity 
been  entitled  to  the  inspection  asked  for :  at  law,  the  application  these  matters, 
was  and  is,  in  the  nature  of  things,  final ;  but  the  same  principle  is 
followed,  the  Judge  determining  the  right  on  the  affidavits  and 
deciding  accordingly.     Thus  in  Temperly  v.  Willett  (c),  the  Court, 
having  come  to  the  conclusion  from  the  affidavits  that  the  plaintiff 
had  no  cause  of  action,  and  that  the  action  was  not  bon&  fide,  but 
in  order  to  obtain  inspection  of  a  document  for  the  pm*pose  of 
another  action,  refused  inspection.     In  Bull  v.  Clarke  (d),  how- 
ever, the  defendant  claimed  to  set  off  a  commission  upon  sales  to 
persons  introduced  by  him,  the  plaintiffs  pledged  their  oaths 
denying  any  contract  for  commission,  the  defendant  was  neverthe- 
less allowed  to  inspect  the  plaintiffs'  books,  the  plaintiffs  being 
allowed  to  seal  up  those  parts  of  the  books  with  which  they  swore  he  BuU  t.  Clarle 
had  no  concern  :  but  this  case,  though  at  first  sight  it  seems  opposed  explained  pro- 
to  the  principle,  was  probably  decided  as  it  was  from  the  belief  of       ^' 
the  Court    that    the    entries    would    probably  afford    material 
evidence  on  the  very  matter  of  conflict,  viz.,  whether  a  contract 
for  commission  had  or  had  not  existed. 

It  has  already  been  shown  that  an  attorney  or  solicitor  was  pro-  Privilege  of 
tected  from  answering  questions  put  to  him  as  to  matters  the  J?^S!*^  ^" 
subject  of  professional  confidence  between  him  and  his  clients,  ex-  ments. 
cept  in  rare  exceptional  cases  (e),  and  it  extended  to  documents  in  his 
hands  as  well  as  matters  to  be  orally  disclosed  ;  but,  as  in  the  case 
of  oral  disclosures,  the  limit  of  privilege  as  regards  the  client  does 
not  seem  clearly  fixed  with  regard  to  documents ;  in  the  earlier 
cases  the  privilege  seems  to  have  extended  in  the  case  of  the  client 

(a)  See  also  De  la  Rut  v.  Dickenson^  3  K.  &  J.  388;  Smith  v.  Fox,  6  Ha.  886. 
(6)  Turner  y.  BaUey,  83  L.  J.  Ch.  499. 
(c)  6  E.  &  B.  380. 
id)  15  C.  B.  N.  S.  851. 
(e)  See  pp.  240-243. 
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BuLi8  or     only  to  documents  in  his  hands  with  reference  to  some  dispute 
^^^'       actually  pending,  and  any  communications  made  ante  litem  motam. 


of  pririlege 
extended. 


Ord,  31.  ©veu  with  reference  to  title,  were  unprotected.  The  tendency  of 
Former  limit  ^^^  ^^^^'^  cases  has  been,  however,  to  extend  the  privilege.  Thus 
in  WaUingham  v.  Goodi-icke  (a),  a  suit  for  specific  performance  of  a 
contract  for  sale  of  land,  it  appeared  that,  pending  negotiations, 
and  before  any  contract  had  been  signed  between  the  parties,  the 
defendant  had  communicated  with  his  attorney  on  the  matter  of 
the  contract,  and  had  had  several  letters  from  him  :  on  a  motion 
for  the  production  of  these  letters,  the  Vice  Chancellor  observed 
that  if  the  matter  were  res  Integra  he  should  scarcely  hesitate  to 
decide  in  favour  of  the  privilege  ;  but,  on  review  of  the  authorities, 
he  concluded  that  it  had  not  been  carried  to  the  extent  claimed, 
but  held  that  it  did  apply  to  any  part  of  the  letters  containing 
legal  advice  or  opinions.  But  where  the  communications  relate 
to  rights  of  property  or  title  it  would  seem  now  to  be  determined 
that  they  are  protected,  though  made  before  any  dispute  has 
arisen  and  without  reference  to  any  particular  dispute  contem- 
plated. In  Pearse  v.  Pearse  (6)  Knight  Bruce,  V.C.,  referring  to 
Eichards  v.  Jackson  (c)  and  Radcliffe  v.  Fursman  (d),  observed  that 
neither  of  them  decided  that  if  a  man  with  relation  to  his  own 
private  interests  merely,  upon  a  point  on  which  he  does  not  owe 
any  fiduciary  duty  to  another,  lays  a  statement  before  counsel  for 
his  advice  professionally,  he  may  be  compelled  afterwards  to  dis- 
close it  if  there  was  at  the  time  neither  suit  nor  dispute  existing ; 
that,  if  they  did,  he  must  endeavour  to  think  them  not  opposed  to 
any  principle  of  English  law  or  general  jurisprudence,  though 
there  would  be  some  difficulty  in  the  task  ;  and  that  he  was  at  a 
loss  to  perceive  any  stibstantial  difference  between  the  liability  of 
the  client  and  that  of  his  counsel  or  solicitor  to  disclose  the  client's 
communications  made  in  confidence  professionally  to  either.  The 
remarks  of  the  Vice  Chancellor  in  this  case  have  met  with  the 
strongest  approval  of  Lord  Selbome  in  the  case  of  Minet  v. 
Morgan  (e).  In  Mansei'  v.  Dix  (/)  the  bill  was  to  set  aside  a  pur- 
chase on  the  ground  of  notice  to  the  purchaser  of  facts  giving 
the  vendor  an  equity.  A  motion  having  been  made  for  the  pro- 
duction of  the  purchaser's  instructions  to  counsel  for  the  prepara- 
tion of  the  draft  agreement  of  purchase,  the  dmft  agreement  itself, 
and  the  opinion  of  counsel  upon  the  draft  conveyance,  Wood,  V.C., 
refused  to  order  the  production  of  any  of  them  ;  the  two  last  as 
being  opinions  of  counsel  and  so  within  the  rule  of  Waldngham  v. 

(a)  S  Ha.  122. 

(6)  1  D.  G.  &  Sm.  12. 

(c)  18  Ves.  474. 

(d)  2  Br.  P.  C.  614. 
It)  L.  R.  8  Ch.  861. 
(/)  1  K.  &  J.  461. 
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Goodricke  («),  and  the  firat  because  it  related  to  title  and  was  on     ^^^^  ^^ 

that  ground  distinguishable  from  the  letters  in  that  case  ordered '. — 

to  be  produced  which  related  only  to  the  question  of  whether  there    Ord.  81. 

had  been  a  contract  or  not,  and  he  expressed  his  concurrence  with 

the  views  of  Knight  Bruce,  V.C,  above  stated,  which  he  considered 

at  variance  with  the  case  of  Flight  v.  JRobinson  (6),  where  Lord 

Langdale,  M.R,  while  protecting  all  communications  respecting  an 

estate  made  after  the  sale,  ordered  production  of  all  previously 

made  (c). 

It  is,  however,  clear  that  production  will  not  be  ordered  of  com-  I^n^ege  as  to 
muuications  between  a  party  and  his  legal  adviser  acting  as  such  between  client 
with  reference  to  a  dispute  actually  pending,  and  which  has  been  and  adyiser 
followed  by  litigation,  but  not  in  contemplation  of  or  with  refer-  Y}^^-  "^f™°^® 
ence  to  that  litigation  (d),  still  less  where  made  in  contemplation  actually  pend- 
of  («)  or  in  course  of  litigation  (/);  and  it  is  immaterial  that  the  ingand followed 
dispute  or  litigation  has  been  with  other  parties (g).  ^oughnotln 

The  rule  as  to  privilege  in  regard  to  documents  in  the  hands  of  reference  to 
intermediaries  is  precisely  the  same  as  that  affecting  discovery  ii*ig*tioi^- 
generally  in  similar  cases,  as  to  which  see  ante  (h) ;  and  the  other  Documents  in 
privileges  aa  to  discovery  genendly  apply  equally  as  to  disclosure  ^^^t'"' 
of  documents,  as  to  which  see  also  ante  (t). 

The  application  was  made  either  to  the  Court  or  to  a  Judge  at  where  applica- 
chambers,  and  generally  ought,  in  the  first  instance,  to  have  been  tio"^  niade. 
made  to  a  Judge.     It  might  be  made  before  issue  joined  (k) ;  but  When, 
in  one  case  an  application  before  declaration  by  the  defendant  to 
inspect  a  mortgage  deed  was  refused,  though  the  particulars  of 
demand  claimed  for  money  due  on  a  covenant  in  the  deed  (/). 

The  party  applying  should  show  by  affidavit,  first,  the  nature  of  Application 
the  suit  and  of  the  question  to  be  tried  by  it,  and  also  that  he  has  "l^ould  ^  8«1>- 
just  ground  to  maintain  or  defend  it;  secondly,  the  affidavit  ought  ^^avit.^ 
to  state  sufficiently  distinctly  the  reason  of  the  application  and  the 
nature  of  the  documents,  in  order  to  show  that  the  documents  are 
material  to  the  case  of  the  applicant,  and  that  the  application  is 
not  a  fishing  for  defects  in  the  case  of  the  opposite  party,  and  also 
that  the  opponent  may  admit  or  deny  the  possession  of  them  (m). 

(a)  3  Ha.  122. 

(6)  8  Bear.  22  :  see  also  Hawkins  v.  Oathercole,  1  Sim.  N.  S.  150. 

(c)  See  also  Fvrd  v.  Dt  PonUg,  29  L.  J.  Ch.  883 ;  Warde  v.  Warde,  1  Sim. 
N.  S.  18,  overruled  on  other  grounds,  8  Mac.  &  G.  365. 

{d)   Vent  V.  Pacey,  4  Euss.  198 ;  WaUiru/ham  v.  Goodricke,  3  Ha.  122. 

(e)  Bolton  ▼.  Corporation  of  Liverpool^  1  M.  &  K.  88  ;  Clageit  ▼.  PhUltpt,  2 
Y.  &  C.  C.  C.  82. 

(/)  Huyhes  v.  Biddulph,  4  Russ.  190. 

iff)  Combe  t.  Corporation  of  London,  1  T.  &  0.  C.  C.  631  ;  ffolme$  y.  Bad- 
ddey,  1  Ph.  476. 

(A)  Pp.  240-243. 

(«)  Pp.  229-245. 

(k)  Rogers  v.  Turner,  21  L  J.  Ex.  8. 

(/)  Jonea  v.  Hargreaves,  29  L.  J.  Ex.  368. 

(f»)  Hunt  ▼.  HexeUt,  7  Ex.  244. 
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Answering 
affidayit. 


Rdlbs  of     Thus  an  affidavit  that  deponent  was  advised  that  it  might  be 

^^'*'       cessary  that  certain  minutes  should  be  produced  at  the  trial,  and 
Ord.  31.  that  without  inspection  he  could  not  safely  proceed  to  trial,  was 
held  insufficient  (a) ;  as  was  also  an  affidavit  that  it  was  material 
and  necessary,  in  order  to  enable  the  defendant  to  defend  the  action 
and  to  arrive  at  a  proper  conclusion  as  to  the  state  of  accounts 
between  him  and  the  plaintiff,  that  he  should  have  inspection  of 
certain  bonds,  books,  &c.,  in  the  plaintiff's  possession  (6).     And 
where  the  defence  was  that  the  work  claimed  for  was  done  on  the 
credit  of  another,  it  was  held  that  to  support  an  application  for 
inspection  of  entries  in  the  plaintiff^s  books  for  the  purpose  of  as- 
certaining whether  credit  was  not  therein  given  to  another,  the 
affidavit  should  have  further  denied  that  the  defendant  had  autho- 
rised that  other  to  pledge  his  credit  (c).     But  in  an  action  by  a 
servant  of  a  company  for  a  wrongful  dismissal,  the  contract  being 
denied,  an  affidavit  by  the  plaintiff  that  he  verily  believed  that 
certain  agenda,  minute,  and  letter  books  contained  entries  relating 
to  his  appointment  and  employment,  that  they  related  to  the 
matters  in  question,  and  that  it  was  necessary  he  should  be  pre- 
pared to  prove  the  entries  as  part  of  liis  case,  was,  under  the  cir- 
cumstances held  sufficient,  there  being  no  affidavit  in  denial  (d). 
To  this  affidavit  the  opponent  may  answer  by  swearing  that  he 
has  no  such  documents,  or  that  they  relate  exclusively  to  his  own 
case,  or  that  he  is,  for  any  sufficient  reason,  privileged  from  pro- 
ducing them ;  or  he  may  submit  to  show  parts  covering  the  re- 
mainder on  affidavit  that  the  part  concealed  does  not  in  any  way 
relate  to  the  plaintiff's  case  (e). 

The  affidavit  must  distinctly  deny  that  the  documents  are  rele- 
vant to  the  case  of  the  applicant  (  f).  It  will  not  suffice  to  deny  that 
it  will  tend  to  prove  it(^),  nor  will  the  Court  be  bound  by  an 
affidavit  of  want  of  relevancy;  but  if  it  see,  from  the  materials 
before  it,  that  the  documents  are  relevant,  it  will  order  an  inspec- 
tion (A).    But,  except  in  such  a  case,  the  denial  on  oath  of  the 
possession  of  the  documents  or  of  their  relevancy  is  conclusive  (i). 
Order  to  give        The  order  should  specify  time  and  place  for  inspection,  it  is  in 
time  and  place  general  at  th.e  office  of  the  attorney  of  the  party  producing  {k) ; 
01  inspecuon.  ^^^^  books  in  daily  use  have  been  allowed  to  be  inspected  at  the 

(o)  Pepper  v.  Chambers^  7  Ex.  226. 

(6)  Sneider  v.  Mangino,  7  Bx.  229. 

(c)  Hunt  V.  HeidU,  7  Ex.  236  ;  see  also  Wrijht  v.  Morrey,  11  Ex.  209. 

{d)  Houghton  v.  The  London  and  County  Aumrance  Co.,  17  C.  B.  N.  S.  80. 

(e)  Hunt  V.  HewiU,  7  Ex.  244. 

(/)  Edwards  y,  Jones^  1  Ph.  501. 

{a)  Smith  T.  Duke  of  Beaufort,  1  Ph.  219 ;  Bute  v.  Glamorganshire  Canal 
Co.,  1  Ph.  681  ;  ManaeU  v.  Feeney,  2  J.  &  H.  320. 

{h)  Att.'Oen.  y.  Lambe,  17  L.  J.  Ch.  154;  Chartered  Bank  of  India,  <£c.  v. 
Jiich,  4  R  &  S.  73,  32  L.  J.  Q.  B.  300. 

(t)  BeyneU  v.  Sprye,  1  D.  G.  M.  &  (*.  660 ;  Adams  v.  Uoyd,  3  H.  &  N.  851. 

{k)  Sogers  v.  Turner,  21  L.  J.  Ex.  8  ;  see  infra  as  to  Chancexy. 
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placo  of  bosineBS  (a).     If  it  be  desired  that  inspection  should  be     R^lbs  of 
had  by  some  person  specially  called  in  for  the  purpose,  the  order      ^u*''- 


tshould  specially  provide  for  this :  the  word  "  agent "  in  the  common  Ord.  31. 
order  in  equity  does  not  include  such  a  person  (6).  When  it  should 

The  costs  of  inspection  are  generally  paid  by  the  party  seeking  ^  special, 
it  (c),  but  the  costs  of  the  summons  or  rule  are  sometimes  costs  ^^^ 
in  the  cause  (d) ;  there  is,  however,  no  general  rule  to  this  effect  {e)» 

So  far  as  we  have  already  remarked,  however,  at  Common  Law ;  Discovery  what 
there  was  no  machinery  by  which  a  party  could  discover  what  document ;« ^ 

J  X  'J  i?!.'  •     xi_  '         ff\.'  the  antagonists 

documentary  evidence  of  his  case  was  in  the  possession  of  his  oppo-  hands  ii^re 
nent — a  matter  often  most  essentially  necessary  to  his  case  ;  but  by  evidence  for 
the  Common  Law  Procedure  Act,  1854,  sect  50,  it  was  provided  2*^g*^?*»^' 
that :  "  Upon  the  application  of  either  party  to  any  cause  or  other  c.  125,  s.  50. 
civil  proceeding  in  any  of  the  Superior  Courts'*  (it* was  held,  however, 
that  this  section  did  not  apply  in  the  case  of  a  petition  of  right, 
and  an  application  in  such  a  case  for  discovery  was  refused  (/)). 
*^  Upon  an  affidavit  by  such  party  of  his  belief  that  any  document,  to 
the  production  of  which  he  is  entitled  for  the  purpose  of  discovery 
or  otherwise,  is  in  the  possession  or  power  of  the  opposite  party,  it 
«hall  be  lawful  for  the  Court  or  Judge  to  order  that  the  party 
against  whom  such  application  is  made,  or  if  such  party  is  a  body 
oorporate  that  some  officer,  to  be  named  of  such  body  corporate, 
ahall  answer  on  affidavit,  stating  what  documents  he  or  they  has  or 
have  in  his  or  their  possession  or  power  relating  to  the  matters  in 
dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of  them 
are  in,  and  whether  he  or  they  objects  or  object  (and  if  so,  on  what 
pounds)  to  the  production  of  such  as  are  in  his  or  their  possession 
or  power ;  and  upon  such  affidavit  being  made,  the  Court  or  Judge 
may  make  such  further  order  therein  as  shall  be  just." 

This  application,  which  should  in  general  be  before  a  Judge  in  Where  and 
chambers,  might  be  made  by  a  defendant  before  plea  (g).    Except  in  ^^^"^  applica- 
the  case  of  corporations  it  must  have  been  supported  by  the  affidavit  j^^^  ^TOiicd. 
of  the  applicant,  and  the  Court  had  no  power  to  dispense  with  such 
affidavit  (A)  ;  but,  in  the  case  of  a  corporation's  application,  the  *  ie  j^  •♦  ^ 
affidavit  of  the  solicitor  was  sufficient  (t).     The  affidavit  must  have  show  specific 
atatedy  or  shown   reasonable  grounds  for  the  belief  that  some  document  in 

possession  of 

opponent, 
(a)  MerUna  v.  Haigh,  1  Johns.  735. 

(h)  See  BarOey  v.  BaaiUy,  1  Drew,  233;  Summerfidd  v.  Prtchard,  17  B«aT. 
9  ;  Draper  v.  Manekcater,  Shefidd,  dx.  Railway  Co,,  30  L.  J.  Ch.  236  , 
Bownardet  v.  Taylor,  IJ.  &  H.  883. 

(c)  Hm  V.  PAito,  7  Ex.  232. 

{d)  StUwdl  V.  Auck,  4  H.  ft  N.  468. 

(e)  Hunt  V.  ffewiU,  7  Bx.  236  ;  Raymr  v,  AUhuaen,  2  L.  M.  &  P.  605  ; 
OaUworthy  v.  Norman,  21  L.  J.  Q.  B.  70. 

(/)  Thomas  v.  Tht  Queen,  L.  R.  10  Q.  B.  44. 

iff)  For$haw  v.  Lewis,  10  Bx.  712. 

{h)  Ifertchfdd  v.  Clarke,  11  Ex.  712  ;  Christopheraon  v.  Lotinga,  15  C.  B. 
N.  S.  809. 

(t)  Kingtford  v.  OL  West,  Railway  Co,,  16  C.  R  N.  S.  761. 

8  2 
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RcLKs  OF     specific  document,  which  the  applicant  had  a  right  to  inspect,  was 
Cx>uBT.       -jj  ^Yxe  possession  or  power  of  the  opposing  party  (a),  though  if  it 


Ord.  31.  ^®re  defective  in  this  respect,  the  defect  might  probably  be  supplied 
Privilege  no      ^J  ^^  affidavit  of  his  attorney  (6).     It  was  no  answer  to  the  appli- 
defence  to  this  cation,  that  the  party  answering  was  privileged  from  producing  the 
application.       documents — that  ground  should  be  insisted  on  in  the  affidavit  made 
in  obedience  of  the   Rule  or  Order  (c) — nor  was  it  absolutely 
necessary  to  the  applicant's  case  that  he  was  entitled  to  the  produc- 
tion for  the  purpose  of  discovery,  if  he  had  any  other  title  to  the 
production  {d). 
SemMe,  Court       Upon    the    affidavit   being  made,   the    Court   or  Judge    was 
not  boimd  by    authorised  to  make  such  further  order  therein  as  should  be  just  : 
of  Equity.         these  words  were,  it  seems,  held  to  exempt  the  Court  from  the 
established  rules  binding  Courts   of  Equity  in    similar  circum- 
stances.    This  at  least  seems  to  have  been  the  judgment  of  Erie, 
C.  J.,  in  the  case  of  Daniel  v.  Bond  (e),  in  which  he  held  that 
matters  not  strictly  evidence  must  be  produced  as  tending  to  lead 
to  evidence  in  the  cause. 
Right  in  Chan-      In  Chancery,  the  right  of  a  plaintiff  to  the  production  of  docu- 
cery  immemo-  ments  material  or  relevant  to  his  case  in  the  possession  of  the  defen- 
"  *  .    dant  existed  from  time  immemorial.    The  old  way  in  which  this 

that  Court.  right  was  exercised  was  by  the  plaintiff  framing  his  bill  so  as  to 
call  on  the  defendant,  to  set  forth  the  short  contents  of  the  docu- 
ments in  question,  or  to  produce  them  ;  and  if  on  the  answer  the 
defendant  admitted  possession  of  them,  and  described  them  in  such 
a  way  as  to  identify  them,  if  they  were  not  sufficiently  disclosed, 
the  Court  would  have  given  an  order  for  their  production  (/). 
This  course  being  somewhat  expensive,  the  custom  arose  of  charging 
generally  that  the  defendant  had  in  his  possession  documents, 
relating  to  the  case  ;  thereupon  interrogatories  were  framed  of  a 
more  or  less  searching  nature,  according  to  the  case,  so  as  to  obtain 
from  the  defendant  an  admission  as  to  the  documents  in  his  pos- 
session; on  his  answer,  and  on  such  admission,  an  order  was  obtained 
for  their  production  (g). 
15  k  16  Vict  By  the  15  &  16  Vict.  c.  86,  sect.  18,  it  shall  be  lawfid  for  the 
c.  86,  8.  IS.     Court  upon  the  application  of  the  plaintiff  in  any  suit  in  the  said 

(a)  HeweU  v.  Webby  2  Jur.  N.  S.  1189  ;  TJwmpson  v.  Robsoriy  2  H.  &  N.  412  ; 
WooUeij  ▼.  Pole,  U  C.  B.  N.  S.  538  ;  see  also  Bray  v.  Finch,  1  H.  &  N.  468. 
(6)  Ileicett  V.  Webb,  2  Jur.  N.  S.  1189. 

(c)  For$haif}  v.  Lems,  10  Kx.  712. 

(d)  See,  j»er  Parke,  B.,  Osbom  y.  Ixyndon  Dock  Co,,  10  Ex.  702. 

(e)  9  C.  B.  N.  8.  723  ;  see  also  IliU  y.  Campbell,  per  Coleridge,  C.  J.,  and 
Grove,  J.,  and  per  Brett,  J.,  L.  B.  10  C.  P.  223  ;  and  BarileU  v.  Lewis,  12 
C.  B.  N.  S.  261-262. 

(/)  Atkyns  y,  Wright,  14  Ves.  211-213;  Princess  of  Wales  v.  £arl  of  Liver- 
pool, 1  Swr.  123;  see  also  SomervUU  y.  Mackay,  16  Yes.  382-887;  Unsworth  v. 
Woodcock,  3  Mad.  432. 

ig)  BeUison  y.  Farringdon,  8  P.  Wms.  363 ;  Tyler  v.  Drayton  2  S.  &  S.  309 ; 
£rans  v.  Richard,  1  Sw.  7. 
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Court  whether  commenced  by  bill  or  by  claim,  and  as  to  a  suit     Ruies  of 
commenced  by  bill,  whether  the  defendant  may  or  may  not  have         ^°^^' 


been  required  to  answer  the  bill,  or  may  or  may  not  have  been  Ord.  81. 
interrogated  as  to  the  possession  of  documents,  to  make  an  order 
for  the  production  by  any  defendant  upon  oath  of  such  of  the 
documents  in  his  possession,  or  power  relating  to  matters  in  ques- 
tion in  the  suit  as  the  Court  shall  think  right,  and  the  Court  may 
deal  with  such  documents,  when  produced,  in  such  manner  as  shall 
appear  just 

It  is,  in  consequence,  not  now  necessary  that  the  defendant  should  Not  now  need- 
admit  in  answer  the  possession  of  documents  before  production  can  ^^^  ♦^ould^'^' 
be  obtained,  and  if  he  express  his  willingness  to  make  an  affidavit,  admitin answer 
as  to  documents  as  required  by  the  present  practice,  he  might  possession  of 
decHne  to  answer  the  interrogatory  as  to  documents  (a) ;  but  if  he  do^^"^®'^**- 
profess  to  auswer  it  he  must  answer  it  fully  (/>),  and  where  inter- 
rogated as  to  any  particular  document  he  is  bound  to  answer  as  to 
it  (c). 

Where  a  defendant  formerly  required  from  the  plaiutiff  inspec-  Course  formerly 
tion  of  documents,  as  where  he  required  oral  discovery,  he  was  forced  whereplamtifl 
to  file  a  cross  bill  to  obtain  it  (d) ;  but  if  it  was  necessary  to  him,  in  gr^ction  of 
order  to  enable  him  to  put  in  a  sufficient  answer,  the  time  for  documents, 
answering  would  on  his  application  be  extended  until  a  limited 
time  after  the  plaintiff  had  produced  them  in  the  other  suit  («),  and, 
if  the  plaintiff  neglect  to  make  the  production,  his  bill  might  be 
dismissed  (/).     But  now  by  15  &  16  Vict.  c.  86,  sect.  20,  it  shall  be  15  &  i6  Vict, 
lawful  for  the  Court,  upon  the  application  of  any  defendant,  in  any  ^-  8^»  s.  20. 
suit,  whether  commenced  by  bill  or  by  claim — but,  as  to  suits  com- 
menced by  bill  where  the  defendant  is  required  to  answer  the 
plaintiff's  bill,  not  until  after  he  has  put  in  a  full  and  sufficient 
answer  to  the  bill  unless  the  Court  shall  make  any  order  to  the 
contrary — to  make  an  order  for  the  production,  by  the  plaintiff  in 
such  suit  on  oath,  of  such  of  the  documents  in  his  possession  or 

(a)  Perry  ▼.  Turpirit  Kay  App.  xlix.  ;  Barnard  v.  Hunter,  4  W.  R.  34  ; 
P'^ard  T.  Beebt/f  1  L.  R.  Eq.  623 ;  see  Rochdale  Canal  Company  v.  King,  15 
Beav.  11,  9  Ha.  App.  49,  n.  ;  Law  t.  London  IndUpiUMe  Company,  10  Ha. 
App.  20  ;  Kidger  v.  Worstoickf  5  Jur.  N.  S.  37  ;  but  see  HtuUon  v.  GrenfelL 
3  Qif.  388. 

(6)  Piffard  v.  Bed>y,  1  L.  R.  Eq.  623. 

(c)  CaU  V.  Taurle,  18  W.  R.  966. 

id)  See  PoUer  v.  PotUr,  3  Atk.  719  ;  Pickering  t.  Righy,  18  Ves.  484 ; 
Princess  of  Wales  v.  Earl  of  Liverpool,  1  Sw.  114,  123,  580  ;  City  of  London  ▼. 
Thompson,  3  Sw.  265  n.  {h)  ;  MicHeihwaiU  v.  Moore,  3  Mer.  292-296  ; 
Shepherd  y,  Morris,  1  Beav.  175  ;  Taylor  y,  ffeming,  4  Beav.  235  ;  Bate  v.  Bate, 
7  Bear.  528-537;  and  see,  as  to  time  for  answer  in  cross  suit,  Holmes  v.  Badddey^ 
7  Beav.  69  Daniel],  C.  F.  1403. 

(e)  Princess  of  Wales  v.  Lord  Liverpool,  1  Sw.  114,  120,  580 ;  Jones  v.  Lewis, 
2  S.  &  S.  242  ;  Shepherd  v.  Morris,  1  Beav.  175  ;  Taylor  v.  Heming,  4  Beav. 
235 ;  and  see  Pickering  v.  Rigby,  18  Ves.  484-5. 

(/)  Princess  of  Wales  v.  Lord  Liverpool,  3  Sw.  667,  BanielL  Ch.  P.  697, 
698,  1700. 
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Bulbs  or 

COUBT. 


Ord.  31. 

Wliere  applica* 
t:on  roacle. 

When. 


FerBons  not 
parties,  but 
bound  bj 
decree,  entitled 
to  apply. 


Suit  needful  to 
give  righL 


Where  produc- 
tion sought 
from  company 
or  corporation. 


Winding  up 
analogous  to 
suit  between 
company  and 
alleged  con- 
tribntories. 


power  relating  to  the  matters  in  question  in  the  suit  as  the  Court 
shall  think  right,  and  the  Court  may  deal  with  such  documents 
when  produced,  in  such  manner  as  shall  appear  just. 

The  application  under  both  these  sections  was  by  summons  in 
Chambers  (a). 

The  plaintifif  might  apply  at  any  period  of  the  suit  and  need 
make  no  affidavit  in  support  of  his  application  (6) 

Persons  not  originally  parties  to  the  suit,  but  who  will  be  bound 
by  the  decree,  were  held  entitled  to  apply  under  these  sections  (c); 
and,  after  a  decide  for  administration,  any  creditor  might  apply 
for  production  of  documents  relating  to  his  claim  (d);  and  the  rule 
applies  conversely  to  make  persons  in  the  like  condition  liable  to 
produce  documents  (e).  But  the  right  is  only  given  by  the  institu> 
tion  of  a  suit:  an  arbitration,  made  a  rule  of  Court,  will  not  give  the 
parties  to  it  a  right  to  production  of  documents  (/),  see  post  (Q. 

Where  production  of  documents  in  a  suit  in  Equity  was  sought 
from  a  company  or  corporation,  the  secretary  or  officer  of  the  com- 
pany should  have  been  made  a  party  for  that  purpose  (^).     Where 
a  foreign  government  brings  a  suit  in  this  country  and  discoveiy  i» 
required  from  them,  proceedings  will  be  stayed,  on  application  by 
defendants,  until  the  plaintiffs  shall  have  supplied  the  names  of 
proper  persons  to  be  made  co-defendants  to  a  cross  suit  by  the 
defendants,  against  the  foreign  government,  for  the  purpose  of 
making  upon  oath  the  discoveiy  needed  (A).     Where  the  clerk  of  a 
company  stated  in  his  affidavit  that  all  the  documents  were  in  the 
possession  of  the  warden  and  that  he  could  not  inspect  them  with- 
out the  permission  of  the  warden,  this  affidavit  was  held  insuffi- 
cient (%).     A  secretary,  made  party  for  the  purpose  of  discoveiy^ 
could  not  evade  it  by  resigning  his  office  on  the  filing  of  the  bill 
(k).     Under  a  proceeding  for  winding  up  a  company  in  a  contest 
between  the  company  and  an  alleged  contributory,  the  official 
liquidator  is  in  the  same  position  as  if,  on  a  bill  filed  against  the 
company,  he  had  been  made  defendant  for  purposes  of  discovery  (Q. 

(a)  Notice  10th  Nov.,  1852. 

{b)  Rochdale  Co,  t.  King,  15  Beav.  11 ;  see  Parkinson  y.  Chamber i^  1  K.  A; 
J.  72. 

(c)  JDerU  t.  Dent,  1  L.  R.  Eq.  186. 

{d)  Re  Mc  Veagh,  1  D.  J.  &  S.  399  ;  and  see  Forbes  t.  Tanner,  11  W.  R.  Hi  ; 
Macrae  t.  Smith,  2  K.  &  J.  411. 

(e)  Daniell,  Ch.  P.  1665. 

(/)  Re  Anjs^-Auetralian  Bank,  10  L.  T.  N.  S.  369. 

(g)  Ranger  t.  Great  W.  Railway  Co.^  4  D.  G.  &  J.  74 ;  see  Law  r.  London 
Indisputable  Poiiey  Co,,  10  Ha.  App.  xx.  ;  AU.'Oen.  t.  Eatt  Dereham  Com 
Exchange  Co.,  5  W.  B.  486 ;  comp.  Imperial  MercantUe  Credit  Aesociaiion  t. 
Whitham,  3  L.  B.  Eq.  89  ;  Chaffcre  r,  Wodmer,  80  L.  T.  126. 

(h)  United  Statet  of  America  r,  Wagner,  L.  B.  2  Ch.  582  ;  RepMie  of  Peru 
T.  Wegudin,  L.  B.  20  Eq.  140. 

(t)  Att.-Oen.  V.  Mercers*  Co.,  9  W.  B.  83,  compare  it^rct. 

(k)  Acomb  r.  Landed  Sttates  Co.,  14  W.  B.  86 ;  and  see  Carew  t.  Davit, 
21  Bear.  213. 

(0  Re  Earned: 9  Banking  Co.,  2  L.  B.  Ch.  350. 
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Documents  are  to  be  produced  ordinarily  in  Chancery  at  the     Rules  of 
record  and  writ  clerka*  office  (a)  ;  but  the  Court  will  allow  produc-       Court. 


tion  at  the  defendants*  place  of  business,  if  he  states  that  the  docu-   Ord.  31. 
xnents  are  in  constant  and  necessary  use  in  his  business  (6);  but  Where  inspec* 
it  is  not  sufficient  to  show  that  they  are  in  constant  use,  without  tio"  n^e- 
further  stating  that  they  cannot  be  removed  without  inconveni- 
ence  (c).  Production  is  often  ordered  at  the  office  of  the  solicitor  of 
the  party  ordered  to  produce  {d) ;  in  which  case  he  is  not  allowed 
to  charge  the  party  inspecting  for  attendances  («),  nor  for  copies, 
except  at  stationers'  charges  (/).    If  defendant  is  required  to  pro- 
duce or  obtain  information  as  to  documents  not  in  his  possession, 
he  is  entitled  to  have  the  costs  of  so  doing  first  tendered  to  him  {g). 

PlaintifiT,  having  obtained  the  common  order  for  production,  may 
inspect  documents  which  are  usually  produced  only  on  payment  of 
customary  fees,  f.g.  Court  rolls,  without  payment  of  any  fee  (A). 

The  common  undertaking,  to  produce  ''  to  the  plaintiff,"  means  By  whom. 
^'  to  the  plaintiff,  his  solicitors,  and  agents,'*  unless  this  be  guarded 
against  by  the  terms  of  the  undertaking  (t) ;  but  it  does  not  autho- 
rise inspection  by  a  person  in  a  non-professional  relation  to  the 
plaintiff,  though  alleged  to  be  the  only  person  acquainted  with  the 
accounts  to  be  inspected  (A).  The  plaintiff's  agent  for  the  purpose 
of  inspection  should,  it  seems,  be  a  legal  agent,  or  at  least  a  general 
agent,  not  one  appointed  for  the  special  purpose  (I). 

But,  on  a  special  case  made,  a  special  order  may  be  obtained  for  Special  order 
lan  inspection  by  an  accountant  (»i),  but  not  one  who  has  a  personal  J"^®  ^^y^ 
interest  in  the  case  (n).     Thus,  in  re  Joint  Stock  Discount  Coup-  f^^J 
pony  (o),  an  accountant  was  allowed  to  inspect  the  books  of  a  com- 
pany in  course  of  being  wound-up  on  behalf  of  the  shareholders,  on 
certain  conditions ;  and,  where  the  issue  in  a  cause  depended  in  a 
great  measure  on  the  state  of  the  originals  of  certain  engineering 
plans  and  documents,  and  the  defendant  deposed  that  he  was  not 
possessed  of  any  engineering  knowledge  and  that  the  inspection  of 
the  documents  would  be  useless  to  him  without  the  aid  and  assist- 
ance of  an  engineer,  the  order  for  production  and  inspection  was 
directed  to  extend  to  the  defendant's  surveyor  (/>). 

(a)  Order  42,  Rule  3,  Conaolidated  Orden. 

(h)  Grant  ▼.  Cooper^  4  M.  ft  C.  263  ;  see  Mertent  r.  Haigh,  Johns.  785. 

(c)  Hooper  t.  Gumm,  2  J.  &  H.  602. 

(d)  See  Grovtz  t.  Grwt9,  2  W.  R.  86,  Duiiell,  C.  P.  1677. 

(e)  Flodtton  r,  Peake,  12  W.  R.  1023. 
(/)  Kennedy  v.  George,  6  W.  R.  218. 
(g)  BetheU  v.  Cauon,  12  W.  R.  200. 
{h)  Boare  v.  Wilton,  4  L.  R.  Rq.  1. 

{%)  WiUiamt  T.  Prince  of  WdUi  Aawranee  Co.,  23  Bear.  838. 

{k)  SummerfiM  t.  PrUchard,  17  Bear.  9. 

ll)  Draper  ▼.  ManehalUr,  <£re.,  Bmlwiy  Co.,  3  D.  F.  &  J.  23. 

(Ill)  Bonnardet  t.  Taylor,  1  J.  ft  H.  883. 

In)  Draper  v.  Manchester,  dte,,  RaUway  Co.,  3  D.  F.  ft  J.  23. 

\o)  16  W.  R.  99. 

(p)  Swansea  Vale  RaUway  Co,  r.  Budd,  2  L.  R.  Eq.  274. 
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Rules  of         On  a  decree  in  an  administration  suit^  a  creditor  supported  his 
ouKT.       cia^m  in  chambers  by  the  production  of  certain  documents.     The 


Ord.  81.  plaintiff  believing  them  to  be  forged,  apphed  to  have  them  deposited 
with  the  chief  clerk,  and  for  hberty  to  have  them  produced  to  be 
examined  by  scientific  persons  to  test  their  genuineness,  and  the 
application  was  granted,  the  creditor  s  soUcitor  being  allowed  to  be 
present  at  such  examination  (a). 

The  common  order  for  production  did  not  authorise  inspection 
by  a  co-defendant  (6) ;  but  it  is  immmaterial  that  the  party  inspect- 
ing is  a  joint  witness  in  the  cause,  if  the  question  be  merely  as  to  the 
contents  of  the  documents  (c) :  it  is,  of  course,  otherwise  if  the  ques- 
tion be  as  to  the  authenticity  of  the  documents  themselves  (</). 
AffidAvit  of  The  defendant  against  whom  an  order  was  obtained  was  com- 

party,  against  pelled  to  make  the  affidavit,  though  he  might  have  a  good  objectioa 
maJ^  ne(^-     ^  production  :  the  question  of  liabiHty  to  produce  was  one  thing, 
sary,  eyen        and  the  sufficiency  of  the  affidavit  claiming  protection,  another  (e), 
i^^^^TfrJ"^         The  order  was  in  the  form  that  plaintiff,  his  sohcitor,  or  agent, 
production.       might  be  at  liberty  to  inspect  and  peruse  such  documents  admitted 
by  defendant  as  he  may  not  by  his  affidavit  object  to  produce,  and 
to  take  copies  thereof  and  extracts  therefrom  as  he  shall  be  advised, 
at  his  own  expense  (/).    When  copies  were  furnished  by  the  other 
side,  the  costs  were  arranged,  among  other  costs,  by  Order  36  of 
Consolidated  Orders  in  Chancery,  Rule  3,  ft  s^q. 
Form  of  The  form  of  the  affidavit  was  settled  by  schedule  3  to  the  Regu- 

affidavit  lations  of  August  8th,  1857,  and  was  not  allowed  to  be  varied 

except  to  meet  the  special  circumstances  of  the  case  {g). 
No  croG8-«xa-  No  cross-examination  was  allowed  on  the  affidavit  as  to  docu- 
"**"*te^  affida  ™®^*®  W»  ^^'  could  any  counter-affidavit  be  filed  (i),  except  as  to  ir- 
vit  allowed.  relevant  matter  introduced  into  the  affidavit  {k). 
Practice  where  I^  the  affidavit  were  insufficient,  as  not  giving  a  full  and  distinct 
affidavit  iosof-  description  of  the  documents  admitted,  the  course  was  to  take  out 
ficient.  ^  summons  to  consider  its  sufficiency  (I);  but  the  order  which  pro- 

vides that,  after  a  third  insufficient  answer,  the  defendant  shall 


(a)  Orcve*  t.  Growt,  Kay,  App.  xix,  maiginal  note. 
<6)  JBortfey  t.  BarUey,  1  Drew,  233. 

(c)  SwoMKa  Volt  RaUway  Co,  t.  Budd^  2  L.  R.  £q.  274. 

(d)  Orota  T.  Grocetj  Kay,  App.  xix. 

\e)  RumbM  t.  Forteaih^  3  K.  4c  J.  44;  Lasartu  t.  Modfn,  5  Jar.  N.  S.  1119  ; 
NiekoU  T.  Jona,  13  W.  B.  451 ;  Manby  t.  Beveick^  27  L.  t.  55  ;  Qtiti»  ▼.  Rat- 
diffe,  9  W.  B.  65  ;  Bandip  t.  Kition,  1  D.  J.  ft  S.  440. 

(/)  Seton,  1040 ;  Mertens  v.  ffai^/h,  Johns.  735. 

(g)  Woodkatdi  t.  Fredand,  11  W.  &.  398 ;  NewaU  t.  Telegraph  Co.,  2  L  B. 
Eq.  756. 

(A)  Manby  ▼.  Betnck,  8  D.  H.  &  G.  470 ;  AVko/Z  ▼.  Tdegraph  Co.,  2  L.  B. 
Sq.  756. 

(t)  WaiminMter,  dr.,  Co.  t.  Clayton,  12  W.  B.  123. 

(i)  Underwood  v.  Secretary  for  India,  14  W.  B.  551  ;  see  Lamb  r.  Ortm, 
1  Drew,  414 ;  Wing  ▼.  Harvey,  1  Sm.  ft  G.  App.  x. 

(0  Lazarut  r.  Modey,  5  Jur.  N.  S.  1119. 


Sched.  1.]  DISCOVERY  AND   INSPECTION.  265 

Stand  committed,  Order  16,  Rule  9,  Consolidated  Orders,  did  not     Rules  of 
apply  to  a  third  insufficient  affidavit  of  documents  (a). 


If  the  affidavit  were  inconsistent  with  the  answer,  or  a  suspicion   Ord.  31. 
arises  that  documents  relating  to   the  matters  in  the  suit  are  Practice  where 
omitted,  or  that  the  defendant  is  claiming  to  protect  documents  it  seems  full 
which  he  ought  to  produce,  the  remedy  was  to  take  out  a  further  ^^^^^^^ 
summons  requiring  the  defendant  to  state  whether  he  had  a  parti-  passed, 
cular  document  or  class  of  documents  in  his  possession  (5),  or^  as 
the  case  may  be,  requiring  him  to  produce  the  documents  which 
he  improperly  claims  to  protect  (c). 

If  the  affidavit  were  technically  sufficient  but  the  inquiry  founded  Practice  where 
on  the  bill  were  not  sufficiently  pointed  to  enable  the  plaintiff  to  afi^^it  tech- 

-  .  J  1  •    mcally  suf- 

obtain  discovery  as  to  specific  matters,  his  course  was  to  amend  his  fident  but    ' 
bill,  and  file  his  interrogatories  as  to  the  specific  matters  on  which  inquiry  not 
he  sought  discovery,  and  he  was  then  entitled  to  a  further  affidavit  p^^^^*^^ 
ns  to  documents  :  so  a  defendant,  in  like  manner,  was  entitled  to  file 
a  concise  statement  and  interrogatories  for  the  the  like  purpose  (d). 

A  party  could  not  refuse  to  produce  documents  in  the  possession  Affidavit  of 
of  his  solicitor,  merely  on  the  statement  of  his  solicitor  that  they  ^^^^^f 
were  irrelevant,  he  must  himself  have  inspected  them  and  be  able  party's  own 
to  swear  they  were  irrelevant  (f) ;  nor  could  the  solicitor  refuse  to  knowledge, 
produce  them  because  he  claimed  a  lien  on  them  (/),  but  if  they  be  Solicitor's  hen 
the  agent's  private  property  he  need  not  produce  them  (g).  fromhispec-'^ 

Where  documents  ordered  for  production  are  in  a  foreign  country,  tion. 
the  party  required  to  produce  them  must  show  not  only  that  it  -^  ^  ^^^■ 
would  be  difficult  to  produce  them,  but  that  he  has  tried  and  ^^^^  abroad, 
failed  (h). 

Documents  in  the  possession  of  a  stranger  to  the  suit,  previously  Documents  in 
to  its  institution,  cannot  be  ordered  to  be  produced  in  his  absence  possession  of 
(i) ;  and  if  such  person  has  covenanted  to  produce  the  documents  «*""»««>■• 
for  the  maintenance  and  justification  of  the  title  of  a  party  to  the 
suit,  he  cannot  be  ordered  to  produce  them  in  a  suit  hostile  to  such 

(a)  ffarford  v.  Ll4>yd,  2  W.  R.  537. 

(6)  WestminsUr  <jt  Brymbo,  6sc,  Co,  v.  Clayton,  12  W.  R.  123  ;  Noel  v.  Nod^ 
1  D.  J.  &  a  468 ;  CaUm  y.  Lewis,  22  L.  J.  Ch.  946  ;  Bmoes  y.  Pemie,  3  M.  & 
C.  632. 

(c)  NichoU  Y.  Jones,  18  W.  R.  451 ;  Lafone  y.  FaUdand  Idands  Co.,  27  L.  J. 
Ch.  25 ;  Greenwood  v.  Oreenioood,  6  W.  R.  119. 

{d)  NevxOl  Y.  Tdegraph  Co,,  2  L.  R.  Eq.  756  ;  Warden  v.  Peddington, 
32  BeaY.  639. 

(c)  M'Intosh  Y.  Great  Western  Railway  Co.,  4  B.  G.  &  S.  544  ;  ifatyby  y. 
Be^ck  (3),  8  D.  M.  &  G.  476. 

(/)  IkxikeU  y.  Gary,  10  Jur.  N.  S.  144  ;  Hc^  y.  LiddeU,  7  D.  M.  &  G.  381  ; 
Re  CameroiCs  Coalbrook  Railicay  Co.,  25  BeaY.  1  ;  but  see  Re  Gregson,  26  Beav. 
87  ;  North  y.  Haber,  29  BeaY.  437,  and  Cases  infra  on  Documents  in  Pawn. 

(y)  Cdjer  y.  Cciyer,  9  W.  R.  452 ;  but  see  Bishop  of  Winchester  y.  Bowler, 
ib.  404. 

{h)  Mertens  v.  Haigh^  11  W.  R.  792 ;  see  also,  on  this  matter,  Pretinan  y. 
PaiHie,  3  Mer.  44. 

(i)  See  Burbidge  y.  Robinson,  2  M.  X.  &  G.  244. 
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RuLBs  OF     party  (a) ;  but  full  information  must  be  given  as  to  the  nature  of 
^^''**-       such  documents  (b). 


Ord.  31.       ^  where  a  person,  not  a  party  to  the  suit,  has  a  joint  interest 
Where  stnmger  i^  ^^®  documents  they  will  probably  be  protected,  but  full  informa- 
has  joint         tion  must  be  given  in  the  affidavit  (c).    Thus  directors  of  a  company 
uiterest  m        could  not  be  ordered  to  produce  documents  in  which  other  directors 
had  a  joint  interest  (d).    So  also,  where  documents  had  been  pawned 
before  the  institution  of  the  suit,  and  the  defendant  was  unable  to 
to  redeem  them  (^),  production  was  not  ordered. 
Letters  written      But  where  a  defendant  had  in  his  possession  letters  written  to 
a  party.        j^jj^  Yyj  one  not  a  party  to  the  suit,  which  were  admitted  to  be 
material,   he  was  compelled  to   produce  them,  though  marked 
private  and  confidential,  and  though  the  sender  objected  to  the 
production  (f).     In  this  case  Lord  Cairns  is  reported  to  have  said, 
"  the  writer  "  (of  a  letter)  ''  is  supposed  to  intend  that  the  receiver 
may  use  it  for  every  lawful  purpose,  and  it  has  been  held  that 
publication  is  not  such  a  lawful  purpose ;  but,  if  there  is  a  lawful 
purpose  for  which  a  letter  can  be  used,  it  is  the  production  of  it  in 
a  court  of  justice  for  the  furtherance  of  the  ends  of  justice  "(e^).   In 
the  case  last  cited,  the  report  of  a  medical  officer  of  an  insurance 
company,  being  material,  was  ordered  to  be  produced,  though  con- 
Implied  ^n^cr-  fidential.     But,  on  an  order  in  such  a  case,  an  undertaking  not 
order^for  pro-    *^  ^^®  *^®  letters  for  any  collateral  purpose  was  ordered  to  be 
auction  ob-       given  (A);   and  generally,  indeed,  when  the  plaintiff  obtains  an 
tained.  order  for  production  and  inspection  of  documents,  he  does  so  on 

an  implied  undertaking  not  to  make  public  any  information  so 
obtained,  or  to  communicate  such  information  to  persons  not 
parties  to  the  suit(t);  and  it  seems  the  Court  would  grant  an 
injunction  to  restrain  him  from  so  doing  (k). 
Co-defendant  When  a  co-defendant  has  an  interest  in  the  documents  scheduled, 
documents*'^     he  should  be  served  with  the  summons  to  produce  (I) ;  even  if  the 

scheduled         Court  should  hold  that  there  are  grounds  for  not  ordering  produc- 
Bhonld  be 

served  with  (a)  Btthdl  ▼.  Cauon,  1  H.  &  M.  806. 

summons  to  ^j)  Se©  OrtsUy  r.  Moudey,  2  K.  &  J.  288  ;  Taylor  ▼.  EundeU,  Gr.  k  Ph.  104  ; 

produce.  SaviU  v.  Coiean,  16  W.  R.  608  ;  ainch  t.  Financial  Corporation,  2  L.  R.  Eq. 

271. 

(c)  Edmunds  v.  Fdry,  30  Bear.  282  ;  Batlev  v.  Cass,  10  W.  R.  370  ;  Fordy. 
Dolphin,  1  Drew,  222  ;  Lord  Eglinton  ▼.  Lamb,  14  W.  R.  170  (see  Cases,  q). 

((j)  Penney  ▼.  Ooode,  1  Drew,  474  ;  Reid  y.  Langlois,  1  M.  &  G.  627  ;  Lazarus 
T.  Modey,  5  Jnr.  N.  a  1119. 

(«)  LiddeU  T.  N<yrt<m,  Kay,  App.  xi ;  pee  i?e  WiUiams,  7  Jnr.  N.  S.  323  ; 
Noiih  ▼.  Muber,  29  Beav.  437,  but  as  to  Solicitor's  lien,  see  ante. 
(/)  ffoj^nson  y.  Lord  Burleigh,  2  L.  R.  Ch.  447. 

(g)  See  Penkethman  t.  H*%ite,  2  W.  R.  380 ;  Lee  t.  ffammerUm,  12  W.  R. 
975. 

{h)  ffophinstm  t.  Lord  Burleigh,  2  L.  R.  Ch.  447 ;  Richardson  y.  Hastings, 
7  Beay.  364. 

(»)  Williams  r.  Prince  of  Wales  Assur,  Co.,  23  Beay.  338. 
{k)  Ibid.,  see  also  Reynolds  y.  Oodlee,  4  K.  ft  J.  88  ;  Enthoven  y.  Cobb,  5  D. 
G.  k  Sm.  696,  on  appeal,  2  D.  M.  ft  G.  632 ;  Bowen  y.  Pearson,  11  W.  R.  819. 
(Z)  Oresley  y.  Mousley,  2  K.  ft  J.  288. 
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tioii  of  the  documeuts  on  account  of  a  third  person's  interest     Rulis  or 
therein,  still  the  party  must  give  all  the  information  in  his  power       ^^^^'^' 


as  to  the  documents  of  which  he  has  partial  possession,  and  dis-   Ord.  31. 
close  their  contents  as  far  as  they  are  material  (a). 

The  rules  privileging  documents  from  production  are  the  same  Rules  of 
as  those  affecting  the  privilege  as  to  oral  discovery  (b),  and  are  priviiege. 
identical  or  nearly  so  at  law  and  in  equity  j  for  these^  therefore, 
see  ante  (c). 

It  will  thus  be  seen  that  the  new  rules  do  not  enlarge  the  New  mlea  do 
powers  the  Courts  already  had  in  matters  of  discovery,  and  in  some  J^*  enlarge 
respects  the  old  powers  were  larger  than  any  provided  by  the  new 
rules.     Thus  the  power  given  by  the  Common  Law  Procedure  Act,  Semble,  17  & 
1854,  s.  50,  was  in  some  respects    a    larger  power  than  any  ^^k^*^^-^?^' 
specifically  given  by  these  rules,  which  provide  no  machinery  for  ''  ^"' "  "*    ' 
compelling  a  party  to  disclose  what  documents  he  is  possessed  of, 
as  a  preliminary  to  requiring  production  of  them  when  discovered. 
It  is,  however,  submitted  that  this  power,  which  thus  exists  at  unless  it  be 
common  law,  together  with  the  similar  one  in  Chancery  existing  in  ♦^e^wer  in 
the  interrogatory  as  to  documents  and  under  ss.  18  &  20  of  the  Rule  12,  infra. 
Act  15  «k  16  Vict.  c.  86,  may  probably  be  retained  under  the  iB  equally  large, 
provision  contained  in  the  73rd  section  of  this  Act,  for  they  are  y^^  ^  3^ 
not  inconsistent  with  the  provisions  of  the  Act  in  this  respect.         ss.  18  and  20. 

The  rules  by  which  discovery  and  inspection  are  in  fact  to  be 
sought,  obtained,  and  resisted  are  contained  in  the  whole  of 
Order  31. 

12.  Any  party  may,  without  filing  any  aflSdavit,  apply  to  a  Application  for 
Judge  for  an  order  directing  any  other  party  to  the  action  to  ^very  of  ** 
make  discovery  on  oath  of  the  documents  which  are  or  have  documents, 
been  in  his  possession  or  power,  relating  to  any  matter  in 
question  in  the  action. 

13.  The  aflSdavit  to  be  made  by  a  party  against  whom  such  Ppnn  of  affida- 
order  as  is  mentioned  in  the  last  preceding  Rule  has  been  JJ g^hMder. 
made,  shall  specify  which,  if  any,  of  the  documents  therein 
mentioned,  he  objects  to  produce,  and  it  may  be  in  the  Form 

No.  9  in  Appendix  (B.)  hereto,  with  such  variations  as  circum- 
stances may  require. 

14.  Every  party  to  an  action  or  other  proceeding  shall  be  Party  to  any 

proceeding 

(o)  Taylor  ▼.  Rundell,  Cr.  ft  Ph.  104  ;  BavtU  t.  C<noan,  16  W.  R.  608  ; 
Clinch  y.  Financial  Corporation,  2  L.  R.  Eq.  271. 

{b)  Clegg  v.  Edtmondion,  22  Bear.  125-127 ;  Raiah  of  Coorgy.  East  India  Co,, 
2  Jur.  N.  S.  407. 

{c)  See  also  Iiai  y.  CampbeU,  L.  B.  10  C.  P.  222. 
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RcLEs  OP     entitled,  at  any  time  before  or  at  the  hearing  thereof,  by 

CoCRT  ^  w^ 

notice  in  writing,  to  give  notice  to  any  other  party,  in  whose 


Ord.  81.  pleadings  or  affidavits  reference  is  made  to  any  document,  to 
entitled  to  give  produce  such  document  for  the  inspection  of  the  party  givincr 

notice  to  any      ^  ...  .. 

other  party  to  such  notice,  or  of  his  solicitor,  and  to  permit  him  or  them 

produce  any     to  take  copies  thereof;  and  any  party  not  complying  with 

ferred  to; party  such  notice  shall  not  afterwards  be  at  liberty  to  put  any  such 

not  complying  document  in  evidence  on  his  behalf  in  such  action  or  pro- 
unable  to  use  ll.i.-iin,  t  11 

document  ceeding,  unless  he  shall  satisfy  the  Court  that  such  document 

show*  ^^^  relates  only  to  his  o^vn  title,  he  being  a  defendant  to  the 

cause  for  non-  action,  or  that  he  had  some  other  sufficient  cause  for  not 

production.  complying  with  such  notice. 

This  rule,  or  the  matter  of  it,  will  be  found  also  dealt  ^ith  in  the 
notes  just  hereinbefore  set  out  on  Order  31,  Rule  11. 

Form  of  such        15.  Notico  to  any  party  to  produce  any  documents  referred 
notice.  ^Q  jjj  j^jg  pleading  or  affidavits  shall  be  in  the  Form  No.  10 

in  Appendix  (B.)  hereto. 

Party  receiving      16.  The  party  to  whom  such  notice  is  given  shall,  within 
such  notice  to  ^^^  jg^yg  f^.^^^  ^j^g  receipt  of  such  notice,  if  all  the  documents 

delivernotice  .-  i  ,,  ni^i.        .  i 

stating  when     therein  referred  to  have  been  set  forth   by  him  m  such 
and  where       affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of  the  docu- 

in8i)€ction  may  #.,.  i  -        i  '         ^  /.it 

be  had.  ments  refered  to  m  such  notice  have  not  been  set  forth  by 

him  in  any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the  same  a 
notice  stating  a  time  within  three  days  from  the  delivery 
thereof  at  which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office  of  his 
solicitor,  and  stating  which  (if  any)  of  the  documents  he 

Form  of  such  objects  to  produco,  and  on  what  ground.  Such  notice  may 
be  in  the  Form  No.  11  in  Appendix  (B.)  hereto,  with  such 
variations  as  circumstances  may.  require. 


notice. 


If  paiiy  omit  17.  If  the  party  served  with  notice  under  Rule  15  omits 

m)tTcet  or^  *^  P^^  ^^^^  notice  of  a  time  for  inspection,  or  objects  to  give 

object  to  give  inspection,  the  party  desiring  it  may  apply  to  a  Judge  for  an 

inspection,  i       /»      •             .• 

other  party  order  for  inspection. 

may  apply  to 

^  ^.' ,.  18.  Every  application  for  an  order  for  inspection  of  docu- 

^1)1)1  tCfitiCins  •fix                                                              * 

for  in8iK.ction  mcuts  shall  be  to  a  Judge.    And  except  in  the  case  of 
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documents  referred  to  in  the  pleadings  or  affidavits  of  the     'Rvlis  of 
party  against  whom  the  application  is  made,  or  disclosed  in 


his  affidavit  of  documents,  such  application  shall  be  founded    Ord.  31. 
upon  an  affidavit  showing  of  what  documents  inspection  is  *<>  ^  *<>  Judge; 
sought,  that  the  party  applying  is  entitled  to  inspect  them,   ^^  ^^^^ 
and  that  they  are  in  the  possession  or  power  of  the  other 
party. 

19.  If  the  party  from  whom  discovery  of  any  kind  or  ^^^  ^T  ^I^^^s^ 

..        •  1  i      r  •     X    X     xi.  _x  xi_  r  may  order  issue 

inspection  is  sought  objects  to  the  same,  or  any  part  thereof,  or  question,  on 
the  Court  or  a  Judge  may,  if  satisfied  that  the  right  to  the  J^^.^^'^^ 
discovery  or  inspection  sought  depends  on  the  determination  depends,  to  b& 
of  any  issue  or  question  in  dispute  in  the  action,  or  that  for  ^^^  ^.*^^^' 
any  other  reason  it  is  desirable  that  any  issue  or  question  in 
dispute  in  the  action  should  be  determined  before  deciding 
upon  the  right  to  the  discovery  or  inspection,  order  that  such 
issue  or  question  be  determined  first,  and  reserve  the  question 
as  to  the  discovery  or  inspection. 

20.  If  any  paity  fails  to  comply  with  any  order  to  answer  Consequences 

..  .•  rj*  '-.A*  r    3  X     of  failure  to 

interrogatories,  or  for  discovery  or  inspection  of  documents,  answer  or  give 
he  shall  be  liable  to  attachment.  He  shall  also,  if  a  plaintiff,  inspection. 
be  liable  to  have  his  action  dismissed  for  want  of  prosecution, 
and,  if  a  defendant,  to  have  his  defence,  if  any,  struck  out, 
and  to  be  placed  in  the  same  position  as  if  he  had  not 
defended,  and  the  party  inteiTogating  may  apply  to  the 
Court  or  a  Judge  for  an  order  to  that  effect,  and  an  order 
may  be  made  accordingly. 

No  allowance  of  costs  for  any  notice  or  inspection  under  this  rule 
is  to  be  made,  unless  it  be  shown  to  the  taxing  officer  that  there 
were  good  reasons  for  giving  such  notice  and  making  such  inspec- 
tion, Order,  August  12th,  1875,  General  Provision  15.  This  rule 
contains  a  power  which  does  not  seem  to  have  been  made  use  of 
before, — that  of  making  a  default  in  answering  or  giving  inspection 
a  ground  for  adverse  judgment  in  the  action.  It  is  not  easy  to  conjec- 
ture, in  anticipation,  whether  the  advantages  o^  or  the  objection  to, 
such  a  course  will  be  found  the  greater. 

21.  Service  of  an  order  for  discovery  or  inspection  made  service  of  order 
against  any  party  on  his  solicitor  shall  be  sufficient  service  for  dwcoverjt 
to  found  an  application  for  an  attachment  for  disobedience  gjffi^ent  scr- "^ 
to  the  order.    But  the  party  against  whom  the  application  ^^  ^  ^^^^^ 

'^  "^^  application  fof 

attachment  for  disobedience.    Party  may  show  ignorance  in  defence. 
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BULBS    OF 

Court. 


Ord.  31. 

Solicitor  not 
giving  notice 
of  his  seirice 
liable  to 
attachment. 


Party  may  use 
any  one  or 
more  answers 
in  evidence 
without  put- 
ting in  the 
others. 
Judge  may 
order  others, 
so  closely  con- 
nected as  not 
to  be  omitted 
fairly,  to  be 
put  in. 

Ord.  32. 


for  an  attachment  is  made  may  show  in  answer  to  the 
application  that  he  has  had  no  notice  or  knowledge  of  the  order. 

22.  A  solicitor  upon  whom  an  order  against  any  party  for 
discovery  or  inspection  is  served  under  the  last  nile,  who 
neglects  without  reasonable  excuse  to  give  notice  thereof  to 
his  client,  shall  be  liable  to  attachment. 

23.  Any  party  may,  at  the  trial  of  an  action  or  issue,  use 
in  evidence  any  one  or  more  of  the  answers  of  the  opposite 
party  to  interrogatories  without  putting  in  the  others  : 
Provided  always,  that  in  such  case  the  Judge  may  look  at 
the  whole  of  the  answers,  and  if  he  shall  be  of  opinion  that 
any  other  of  them  are  so  connected  with  those  put  in  that 
the  last-mentioned  answers  ought  not  be  used  without  them, 
he  may  direct  them  to  be  put  in. 


ORDER  XXXII. 

Admissions. 


Any  party  may,      1.  Any  party  to  an  action  may  give  notice,  by  his  own 
?"J^;5™*;^  statement  or  otherwise,  that  he  admits  the  truth  of  the  whole 

ingB,  give  notice  ' 

that  he  admits  or  any  part  of  the  case  stated  or  referred  to  in  the  statement 
ot^l^  of  claim,  defence,  or  reply  of  any  other  party, 
y  opponent.  rpj^j^  ^^^  ^^^  ^^  doubt  serve  to  reduce  the  expense  of  proving 
a  case  in  which  there  is  practically  no  dispute  or  little  difference 
about  the  facts  of  the  case  made.  The  reason  it  was  not  wanting 
under  our  present  system  was  that  in  Chancery  it  was  in  fact  sup- 
plied by  the  habit  of  interrogating  the  defendant  to  the  bill,  and  in 
his  answer  he  then  must  admit  on  oath  the  part  of  the  plaintiff's 
case  which  he  knew  to  be  true ;  or,  even  when  not  interrogated,  he 
might  do  so  by  a  voluntary  answer  if  he  wished ;  and,  at  common 
law,  any  material  part  of  a  party's  pleadings  not  traversed  by  the 
other  party  was  held  for  the  purpose  of  the  action  to  be  admitted. 
It  seems  from  Order  19,  Rule  17,  that  except  in  cases  where  infants 
or  persons  of  unsound  mind  are  concerned  this  rule  is-  maintained ; 
but,  even  if  it  were  maintained  in  all  cases,  it  might  still  on  a  general 
traverse  be  desirable  to  admit  certain  parts  of  the  case  traversed, 
which  may  be  done  by  means  of  the  rule  now  under  consideration. 

Either  party  2.  Either  party  may  call  upon  the  other  party  to  admit 
Sher^^ iSmH  *^y  document,  saving  all  just  exceptions;  and  in  case  of 
'   -ment.        refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of 
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proving  any  such  document  shall  be  paid  by  the  party  so     Rulm  of 
neglecting  or  refusing,  whatever  the  result  of  the  action  may  ^ —  —- — 
be,  unless  at  the  hearing  or  trial  the  Court  certify  that  the  Ord.  32. 
refusal  to  admit  was  reasonable  :  and  no  costs  of  proving  any  ^^  ^®  ^^  "®*' 

costs  Ol  DFOOl 

document  shall  be  allowed  unless  such  notice  be  given,  except  maybe  charged 
where  the  omission  to  give  the  notice  is,  in  the  opinion  of  a^s*  ^^™ } 

o  ^  costs  of  proving 

the  taxmg  officer,  a  savmg  of  expense,  not  allowed 

where  no  notice 

This  rule  is,  almost  in  words,  a  copy  of  the  sect.  117  of  the  iagi^cii- 
Common  Law  Procedure  Act  of  1852 ;  and  also  of  sect.  7  of  the 
Chancery  Amendment  Act,  1858,  save  that  the  section  last 
mentioned  is  limited  thus  :  In  any  case  in  which  all  parties  to  a 
suit  are  competing  to  make  admissions,  any  party  may  call,  &o. ; 
and,  of  course^  the  new  rule  will  not  extend  to  cases  in  which  a 
party  incompetent  to  make  admissions  is  called  on  to  make  them. 
Probably  such  a  case  would  be  excepted  under  the  words  at  the  end 
of  the  rule,  as  a  case  where  the  omission  to  give  the  notice  would  be, 
in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

.   3.  A  notice  to  admit  documents  may  be  in  the  Form  No.  Form  of  noUce. 
12  in  Appendix  (B.)  hereto. 

4.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  Evidence  of 
signature  of  any  admissions  made  in  pursuance  of  any  notice  adm"»wn8- 
to  admit  documents,  and  annexed  to  the  affidavit,  shall  be 
sufficient  evidence  of  such  admissions. 


ORDER  XXXIII.  Qp^   33^ 

Inquiries  and  Accounts. 

The  Court  or  a  Judge  may,  at  any  stage  of  the  proceed-  ^^^  ^^  ^^^fSfi 
ings  in  a  cause  or  matter,  direct  any  necessary  inquiries  or  stage,  direct 
accounts  to  be  made  or  taken,  notwithstanding  that  it  may  accoun**  ^^ 
appear  that  there  is  some  special  or  further  relief  sought  for 
or  some  special  issue  to  be  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner. 


ORDER  XXXIV.  Ord.  34. 

Questions  of  Law. 

1.  The  parties  may,  after  the  writ  of  summons  has  been  Parties,  after 
issued,  concur  in  stating  the  questions  of  law  aiising  in  the  ^"jjg°'„f"™" 
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BcLEs  OF     action  in  the  form  of  a  special  case  for  the  opinion  of  the- 

Court.     Every  such  special  case  shall  be  divided  into  para- 

Ord.  34.  graphs  numbered   consecutively,  and   shall  concisely   state 

Ki°Xlai'^se*for  ^^^^  ^^^^  ^^^  documents  as  may  be  necessary  to  enable  the 
Court.  Court  to  decide  the  questions  raised  thereby.     Upon  the 

PartieR  may  in  argument  of  such  casc  the  Court  and  the  parties  shall  be  at 

ar^tneDt  reter  * 

tfi  conunts  of  libcftv  to  refer  to  the  whole  contents  of  such  documents. 
^^^teT'^a  ^^^^  ^^*^  Court  shall  be  at  liberty  to  draw  from  the  facts  and 
Court  to  draw  documents  8tated  in  any  such  special  case  any  inference, 
inferences  of     whether  of  fact  or  law,  which  might  have  been  drawn  there- 

lact  or  law,  .  ° 

from  if  proved  at  a  trial. 

Special  cases  like  those  mentioned  in  this  role  were  allowed  at 
law.  Common  Law  Procedure  Act,  1852,  sects.  46-48,  R.  G.  H. 
Amendment      1862 ;  but  in  special  cases  hitherto  there  was  no  power  in  the 
of  15  &  16  Vict.  Court  to  draw  any  inferences  of  fact  unless  a  power  were  expressly 
c.  /  ,  8M.     -    .  ^y^j^  Iq  ^y^Q  ^^^g  ^Q^  accepted  (a),  and  the  Court  has  refused  to 
allow  a  case  in  which  such  a  power  was  expressly  given  it,  where 
there  was  conflicting  testimony  (6),  to  be  drawn  into  precedent 
binding  it  to  accept  such  a  power  again  in  such  a  case.     It  is  how- 
ever submitted  that  the  present  rule  will  bind  the  Court  to  draw 
inferences  of  fact,  whether  the  evidence  be  contradictoiy  or  not,  if 
such  a  matter  be  submitted  to  it. 

By  17  &  18  Vict.  c.  125,  Common  Law  Procedure  Act,  1854, 
sect.  32,  power  was  given  to  bring  error  on  a  special  case  as  on  a 
judgment  on  a  special  verdict ;  but  this  power  will  now  be  gone,  as 
error  is  abolished,  and  appeal  may  be  on  a  special  case  as  on  any 
other  proceeding  of  the  Court,  it  is  submitted. 

If  Court  or  2.  If  it  appear  to  the  Court  or  a  Judge,  either  from  the 

^"^?!  *^*°^.„  statement  of  claim  or  defence  or  reply  or  otherwise,  that 

qucMtion  of  lAW  ^  ,  . 

should  be  there  is  in  any  action  a  question  of  law,  which  it  would  be 
decnied  before  (.Quyenient  to  have  decided  before  any  evidence  is  given  or 
they  may  direct  any  question  or  issue  of  fact  is  tried,  or  before  any  reference 
qu^ion  to  be  jg  j^^^q  ^q  ^  Referee  or  an  Arbitrator,  the  Court  or  Judge 
special  case  or  may  make  an  order  accordingly,  and  may  direct  such  question 
''l^^TH!^'^  of  law  to  be  raised  for  the  opinion  of  the  Court,  either  by 
sary  proceed-  special  case  or  in  such  other  manner  as  the  Court  or  Judge 
time!'*  "**"    "^^y  clcem  expedient,  and  all  such  further  proceedings  as  the 

decision  of  such  question  of  law  may  render  unnecessary  may 

thereupon  be  stayed. 

(a)  Doe  T.  Crisp,  8  A.  &  E.  779. 

{b)  Brockbank  v.  Andenmi,  7  M.  &  G.  295. 
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3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and     R^i-ra  of 
signed  by  the  several  parties  or  their  solicitors,  and  shall  be        ^^"' 


filed  by  the  plaintiff.     Printed  copies  for  the  use  of  the  Ord.  34- 
Judges  shall  be  delivered  by  the  plaintiff  Special  cases 

./  X  iQlyQ  printed 

This  rule  is  referred  to  in  Order,  August  12,  1875,  Order  ^,1^^""^^  "^"^ 
YfDica  see. 

4.  No  special  case  in  an  action  to  which  a  married  woman,  Special  case  in 
infant,  or  person  of  unsound  mind  is  a  party  shall  be  set^^!^^^^ 
down  for  ai'gument  without  leave  of  the  Court  or  a  Judge,  ability  not 
the  application  for  which  must  be  supported  by  sufficient  ^j^^^*j^^ 
evidence  that  the  statements  contained  in  such  special  case,  so  j^^^  jj^^ 
far  as  the  same  affect  the  interest  of  such  married  woman,  obtained, 
infant,  or  person  of  imsound  mind,  are  true. 

5.  Either  party  may  enter  a  special  case  for  argument  by  Entry  for 
delivering  to  the  proper  officer  a  memorandum  of  entry,  in  "8^™®^*- 
the  Form  No.  13  in  Appendix  (B.)  hereto,  and  also  if  any  Form  of  memo- 
married  woman,  infant,  or  person  of  unsound  mind  be  a^^"°^®* 
party  to  the  action,  producing  a  copy  of  the  order  giving 

leave  to  enter  the  same  for  argument. 


ORDER    XXXV.  Ord.  35. 

Peoceedings  in  District  Registries. 

1.  Where  an  action  proceeds  in  the  district  registry  all  proceeds  in 
proceedings,  except  where  by  these  Rules  it  is  otherwise  J**^*  regiB- 
provided,  or  the  Court  or  a  Judge  shall  otherwise  order,  mgs,  down  to 
shall  be  taken  in  the  district  registry,  down  to  and  including  J^wJ-^^diatri 't 
the  entry  for  trial  of  the  action  or  issues  therein  ;  or  if  the  regiatry.  Down 
plaintiff  is  entitled  to  enter  fioal  judgment  or  to  obtain  an  ***  *^^ ,"*^^^*i' 

r  •'      o  ing  judgment 

order  for  an  account  by  reason  of  the  default  of  the  defend-  or  order,  if 
ant,  then  down  to  and  including  such  judgment  or  order  ;P^^*^^®^" 
and  such  judgment  or  order  as  last  aforesaid  shaU  be  entered  ment  or  order 
in  the  district  registry  in  the  proper  book,  in  the  same^^^^'^^^ 
manner  as  a  like  judgment  or  order  in  an  action  proceeding  entered  in  dis- 
in  London  would  be  entered  in  London.    Where  the  writ  of  p'^^^^^^ 
summons  is  issued  out  of  a  district  registry  and  the  plaintiff  in  London, 
is  entitled  to  enter  interlocutory  judgment  xmder  Order  ^J^^Jj^**^ 
XIIL,  Rule  6,  or  where  the  action  proceeds  in  the  district  interlocutory 

judgment,  such 
judgment^  and  when  damages  aaaesaed,  final  judgment  to  be  entered  in  diatrict  registry. 
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Rules  of     registry  and  the  plaintiff  is  entitled  to  enter  interlocutary 
judgment  under  Order  XXIX.,  Rule  4  or  5,  in  either  case 


Ord.  85.  such  interlocutory  judgment,  and,  when  damages  shall  have 

been  assessed,  final  judgment  shall  be  entered  in  the  district 

registry,  unless  the  Court  or  a  Judge  shall  otherwise  order. 

Final  judgment     Where  an  action  proceeds  in  the   district  registry  final 

in  dLtriS*^^'^    judgment  shall  be  entered  in  the  district  registry  unless  the 

registry.  Judge  at  the  trial  or  the  Court  or  a  Judge  shaJl  otherwise 

order. 

Subject  as  2.  Subject  to  the  foregoing  Rules,  where  an  action  proceeds 

*^°^^d'^th^  in  the  district  registry  the  judgment  and  all  such  orders 
orders,  except  therein  as  require  to  be  entered,  except  orders  made  by  the 
as  otherwise     district  registrar  under  the  authority  and  jurisdiction  vested 

fixed  by  rules,  ,  °  . 

to  be  entered  in  him  under  these  Rules,  shall  be  entered  in  London,  and 
^o^traM-"'^  an  office  copy  of  every  judgment  and  order  so  entered  shall 
mitted  to  dis-  be  transmitted  to  the  district  registry  to  be  filed  with  the 
trict  registry,    proceedings  in  the  action. 

Writs  of  execu-  3.  Where  an  action  proceeds  in  the  district  registry  all 
ttontoiMue  writs  of  execution  for  enforcing  any  judgment  or  order 
registry.  therein  shall  issue  from  the   district  registry,  unless  the 

Court  or  a  Judge  shall  otherwise  direct.  Where  final  judg- 
ment is  entered  in  the  district  registry  costs  shall  be  taxed 
in  such  registry  unless  the  Court  or  a  Judge  shall  otherwise 
order. 

District  regis-  4.  Where  an  action  proceeds  in  a  district  registry  the 
auSiJrity  of  district  registrar  may  exercise  all  such  authority  and  juris- 
Judgeatcham- diction  in  respect  of  the  action  as  maybe  exercised  by  a 
such  M  Mwrter  J^^go  at  chambers,  except  such  as  by  these  Rules  a  Master 
of  Queen's       of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer  Divisions 

Bench,  Com-      .  i    j   j  r  •  • 

mon  Pleas,  or  ^  precluded  from  exercising. 

Exchequer  Divisions  is  precluded  horn  exercisiiig. 

Applications  to      6.  Every  application  to  a  district  registrar  shall  be  made 
trarTcw  mad    ^  *^®  manner  in  which  applications  at  chambers  are  directed 
to  be  made  by  these  Rules. 

Registrar  may  6.  If  any  matter  appears  to  the  district  registrar  proper 
whrmay^^?^  ^^^  *^®  decision  of  a  Judge,  the  registrar  may  refer  the  same 
pose  of  matter  to  a  Judge,  and  the  Judge  may  either  dispose  of  the  matter 
r^^^h***  or  refer  the  same  back  to  the  registrar  with  such  directions 
directions.       as  he  may  think  fit. 
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7.  Any  person  affected  ty  any  order  or  decision  of  a  dis-     Rules  of 
trict  registrar  may  appeal  to  a  Judge.     Such  appeal  may  be 


made  notwithstanding  that  the  order  or  decision  was  in  Ord.  86. 
respect  of  a  proceeding  or  matter  as  to  which  the  district  Appeal  to 
registrar  had  jurisdiction  only  by  consent     Such  appeal  ^^  jJ[Sdic- 
shall  be  by  summons  within  four  days  after  the  decision  tion  of  registrar 
complained  of,  or  such  further  time  as  may  be  allowed  by  a  1  ^  yconaen 

T    J  ,1  .   .  By  summons 

Judge  or  the  registrar.  within  four  days  from  decision  complained  of. 

8.  An  appeal  from  a  district  registrar  shall  be  no  stay  of  No  stay  of 
proceedings  unless  so  ordered  by  a  Judge  or  the  registrar.       SSesT^Sier. 

9.  Every  district  registrar  and  other  officer  of  a  district  Officers'  pro- 
registry  shall  be  subject  to  the  orders  and  directions  of  the  jl^^f'^'^i 
Court  or  a  Judge  as  fully  as  any  other  officer  of  the  Court,  of  Court  or 
and  every  proceeding  in  a  district  registry  shall  be  subject  to  London.*"  ^ 
the  control  of  the  Court  or  a  Judge,  as  fully  as  a  like  pro^ 
ceeding  in  London. 

10.  Every  reference  to  a  Judge  by  or  appeal  to  a  Judge  Beferences  and 
from  a  district  registrar  in  any  action  in  the   Chanceiy  *pp^\, 
Division  shall  be  to  the  Judge  to  whom  the  action  is  as-  Judge  to  whom 

11.  In  any  action  which  would,  under  the  foregoing  Rules,  Defendant  may 
proceed  in  the  district  registry,  any  defendant  may  remove  "™®^®°?^^* 
the  action  from  the  district  registry  as  of  right  in  the  cases,  lowing: 

and  within  the  times,  following : 

Where  the  wiit  is  especially  indorsed  under  Order  III.,  Where  writ 
Bule  6,  and  the  plaintiff  does  not  within  four  days  after  ^J^  JjJder 
the  appearance  of  such  defendant  give  notice  of  an  ap-  ^>"^«r  8,  Rule 
plication  for  an  order  against  him  under  Order  XIV. ; do«n<rt wiUiln 
then  such  defendant  may  remove  the  action  as  of  right  ^o^^^^yf'**"* 
at  any  time  after  the  expiration  of  such  four  days,  and  appMrence 
before  delivering  a  defence,  and  before  the  expiration  of  8*^®  "^**  ^' 

.,      ^.         «      J   .  ^  application  for 

the  time  for  domg  so  :  order  under 

Where  the  writ  is  specially  indorsed  and  the  plaintiff  has  ^^^  ^^ 
made  such  application  as  in  the  last  paragraph  nien- Jjj^^*  ^^^ 
tioned,  and  the  defendant  has  obtained  leave  to  defend  has  applied 
in  manner  provided  by  Order  XIV. ;  then  such  c[efen-|^^^^"* 
dant  may  remove  the  action  as  of  right  at  any  time  iM^e  to  defend 
after  the  order  giving  him  leave  to  defend,  and  before  '^d*'^®'"^*' 

T  2 
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Rules  of 
Court. 

Ord.  35. 

"Where  no  spe- 
cial indorse- 
ment. 


How  action 
removed. 


If  defendant 
merely  formal, 
Court  or  Judge 
may  order 
action  to  pro- 
ceed in  district 
registry  not- 
withstanding. 

In  any  other 
case  any  party 
may  apply  to 
Court  or  Judge 
or  district 
registrar  to 
remove  to 
London. 


Party  to  action 
proceeding  in 
London  may 
apply  to  Court 
or  Judgo  to 
remove  to  dis- 
trict registry. 


delivering  a  defence  and  before  the  expiration  of  the 
time  for  doing  so : 
Where  the  writ  is  not  specially  endorsed  any  defendant 
may  remove  the  action  as  of  right  at  any  time  after 
appearance,  and  before  delivering  a  defence,  and  before 
the  expiration  of  the  time  for  doing  so. 

12.  Any  defendant  desirous  to  remove  an  action  as  of 
right  under  the  last  preceding  Rule  may  do  so  by  serving 
upon  the  other  parties  to  the  action,  and  delivering  to  the 
district  registrar,  a  notice,  signed  by  himself  or  his  solicitor, 
to  the  effect  that  he  desires  the  action  to  be  removed  to 
London,  and  the  action  shall  be  removed  accordnigly  :  Pro- 
vided, that  if  the  Court  or  a  Judge  shall  be  satisfied  that  the 
defendant  giving  such  notice  is  a  merely  formal  defendant, 
or  has  no  substantial  cause  to  interfere  in  the  conduct  of  the 
action,  such  Court  or  Judge  may  order  that  the  action  may 
proceed  in  the  district  registry  notwithstanding  such  notice. 

13.  In  any  case  not  provided  for  by  the  last  two  preceding 
Rules,  any  party  to  an  action  proceeding  in  a  district  registry 
may  apply  to  the  Court  or  a  Judge,  or  to  the  district 
registrar,  for  an  order  to  remove  the  action  from  the  district 
registry  to  London,  and  such  Court,  Judge,  or  registrar,  may 
make  an  order  accordingly,  if  satisfied  that  there  is  sufficient 
reason  for  doing  so,  upon  such  terms,  if  any,  as  shall  seem  just. 

Any  party  to  an  action  proceeding  in  London  may  apply 
to  the  Court  or  a  Judge  for  an  order  to  remove  the  action 
from  London  to  any  district  registry,  and  such  Court  or 
Judge  may  make  an  order  accordingly,  if  satisfied  that  there 
is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any,  as 
shall  seem  just. 


When  proceed-  14.  Whenever  any  proceedings  are  removed  from  the  dis- 
iro"  ^dSS^  *^^^*  registry  to  London,  the  district  registrar  shall  transmit 
registry  to  to  the  proper  officer  of  the  High  Court  of  Justice  all  original 
t'^rt  ^"'istoftr  clocuments  (if  any)  filed  in  the  district  registry,  and  a  copy 
to  tranamit  to  of  all  entries  in  the  books  of  the  district  registry  of  the  pro- 
r^h  SSJrt  ceedings  ill  the  action. 

aU  original  docnments  filed, and  copy  of  all  entries  in  books  of  district  registry  of  matten  in  the  action. 

All  the  rules  in  this  Order  seem  to  be  new,  and  ought  to  be 
watched  closely  in  operation,  but  seem  on  the  whole  well  adapted 
to  do  justice. 
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Bulks  of 
Court. 

ORDER  XXXVI.  Ord.  36. 

Trial. 

1.  There  shall  be  no  local  venue  for  the  trial  of  any  action,  No  lo(»l  venue. 
but  when  the  plaintiff  proposes  to  have  the  action  tried  else-  pr^^  *^ijy 
where  than  in  Middlesex,  he  shall  in  his  statement  of  claim  elsewhere  than 
name  the  county  or  place  in  which  he  proposes  that  the  J^  j^^^^  f^^ia 
action  shall  be  tried,  and  the  action  shall,  unless  a  Judge  statement  of 

.i_         .  jT_A»j"j."L  X  1  J    claim  where. 

otherwise  orders,  be  tned  in  the  county  or  place  so  named. 
Where  no  place  of  trial  is  named  in  the  statement  of  claim,  If  no  place 
the  place  of  trial  shall,  unless  a  Judge  otherwise  orders,  be  jj^/ 
the  county  of  Middlesex.     Any  order  of  a  Judge,  as  to  such  order  of  Judge 
place  of  trial,  mav  be  discharged  or  varied  by  a  Divisional  "?*y^,^^*" 

^  ft      TT*   -i"  rN  charged  or 

Court  of  the  High  Court.  varied  by  Divi- 

sional Court. 

By  this  rule  the  entire  law  of  venue  is  abolished;  and  it  is  there- 
fore unnecessary  to  examine  what  that  law  was. 

2.  Actions  shall  be  tried  and  heard  either  before  a  Judge  How  actions 
or  Judges,  or  before  a  Judge  sitting  with  assessors,  or  before  ^j^^^  ^^ 
a  Judge  and  Jury,  or  before  an  official  or  special  Referee, 

with  or  without  assessors. 

Five  modes  of  trial  lu-e  here  specified :  judge  or  judges  alone  (1) ;  vive  modes  of 
judge  with  assessors  (2) ;  judge  with  jury  (3) ;  referee  special  or  *rial. 
official  with  assessors  (4) ;  and  referee  special  or  official  without 
assessors  (5).     It  would  seem  at  first  sight  from  this  that  in  no  case 
is  there  in  future  to  be  what  was  called  a  trial  at  bar,  involving  a 
plurality  of  judges  along  with  a  jary ;  but  the  7th  Rule  of  this  Order 
makes  provision  in  special  cases  for  more  judges  than  one  with  a  jury, 
and  it  would  seem  that  no  one  but  a  judge  is  to  sit  with  a  jury, 
nor  are  assessors  ever  to  sit  in  addition  to  a  jury.  By  the  Common  17  k  18  Vict 
Law  Procedure  Act,  1854,  sect.  1,  it  was  provided  that  by  consent  ®'  ^^^»  "•  ^• 
of  parties  with  certain  restrictions,  the  judges  might  without  a  juiy 
try  issues  of  fact ;  and  by  sect.  6  power  was  given  to  refer  matters  s.  6. 
of  account  to  arbitration,  to  an  arbitrator  appointed  by  the  parties, 
or  to  an  officer  of  the  Court,  or  in  country  causes  to  a  County 
Court  judge  (a),  whose  award  was  to  be  enforceable  like  the  verdict 
of  a  jury  in  the  same  case.    Sect.  3  aUowed  a  similar  reference  of  s.  8. 
the  whole  case  before  trial,  where  the  whole  case  consisted  of 
matters  of  account. 

(a)  This  portion  of  the  clause  was  repealed  bj  21  k  22  Vict  c.  74,  s.  5,  as  to 
lefeieDoe  to  County  Court  Judge  of  any  cause. 
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RuiM  OF        3.  Subject  to  the  provisions  of  the  following  Kules,  the 
plaintiff  may,  with  his  reply,  or  at  any  time  after  the  close 


Ord.  86.  of  the  pleadings,  give  notice  of  trial  of  the  action,  and 
^^°*  to  ^^*^  thereby  specify  one  of  the  modes  mentioned  in  Rule  2 ;  ajid 
notice  of  mode  the  defendant  may,  upon  giving  notice  within  four  days  from 
of  trial.  ii^Q  ^i^Q  q{  ii^Q  service  of  the  notice  of  trial,  or  within  8uch 

^tibrn^ou^*^'  extended  time  as  a  Court  or  Judge  may  allow,  to  the  eflEect 
days  of  notice,  that  he  desires  to  have  the  issues  of  fact  tried  before  a  Judge 
Lsucs^of  &!ct    ^^^  J^^7»  ^®  entitled  to  have  the  same  so  tried. 

tried  by  Jadge 

and  Jury.  This  Rule,  it  is  not  clear  for  what  reason,  seems  to  give  the 

defendant  an  absolute  right  to  elect  as  a  mode  of  trial  a  judge  and 
jury. 

If  plaintiff  do  4.  Subjcct  to  the  provisions  of  the  following  Rules,  if  the 
not,  within  six  plaintiff  does  not  wdthin  six  Weeks  after  the  close  of  the 
close  of  plead-  pleadings,  or  within  such  extended  time  as  a  Court  or  Judge 
ings,  8^^  may  allow,  give  notice  of  trial,  the  defendant  may,  before 
defendantmay,  notice  of  trial  given  by  the  plaintiff,  give  notice  of  trial,  and 
^^rv^b^^  thereby  specify  one  of  the  modes  mentioned  in  Rule  2  ;  and 
plaintiff,  give  in  such  casc  the  plaintiff,  on  giving  notice  within  the  time 
one's  t^*^^  fixed  by  Rule  3  that  he  desires  to  have  the  issues  of  fact 
modes,  and       tried  before  a  Judge  and  Jury,  be  entitled  to  have  the  same 

thereupon  „_  4.^^A 

plaintiff,  within  ^  ^^®"- 

four  days,  may  elect  to  have  issues  of  fact  tried  before  Judge  and  Juiy. 

Under  former  Under  the  law  hitherto  where    there  was   more    than    one 

law  time  did  defendant,  and  they  had  severed  in  their  pleadings,  time  did  not 

run  a^nst  begin  to  run  against  the  plaintiff,  as  to  notice  of  trial,  until  issue 

plaintiff  as  to  had  been  joined  as  to  all  (a),  or  they  had  been  got  rid  of  from  the 

^°^.°^*"^  record,  though  some  had  been  discharged  under  the  Bankruptcy 

been  joined  Acts  (6),  or  had  died  (c) ;  nor  where  there  were  several  issues  of 

between  him  fact,  did  time  begin  to  run  until  there  was  joiiider  in  all  (d),  and 

Ti  *dimtB    r  ^^^^  ^^^'^  ^^  *  demurrer  as  well  as  an  issue  in  fact,  the  plaintiff 

they  were  '  had  the  option  subject  to  the  discretion  of  the  Ciourt  or  a  Judge  to 

otherwise  dis-  try  whichever  he  pleased  first,  and  could  not  be  compelled  to 

^^^'^^^  proceed  on  the  latter  until  the  former  had  been  determined  (e). 

As  to  this  last  rulCi  the  Order  28,  Rule  6,  will  in  fact,  it  is 
apprehended,  do  away  with  much  of  its  effect,  but  otherwise,  it  is 

(a)  CrovDthcr  t.  Duke,  7  D.  P.  C.  409. 

(b)  Jackion  r.  UUing,  10  M.  ft  W.  640. 
{e)  Pinkut  y.  Sturch,  5  C.  B.  474. 

(d)  Wright  ▼.  Oldfidd,  8  D.  P.  C.  899. 

It)  Duberley  v.  Page^  per  Buller,  J.,  2  T.  B.  894;  Ferffutony,  D*Arcj  Mahon, 
2  Jar.  820. 
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submitted,  there  is  nothing  revoking  the  former  Rule,  and  the     Bulks  of 
other  Rules  mentioned  above  remain,  it  is  submitted,  still  in       ^^i^'- 


force.  Ord.  36. 

5.  In  any  case  in  which  neither  the  plaintiff  nor  defendant  Where  neither 
has  given  ncjtice  under  the  preceding  Rules  that  he  desires  J^^e^^d^r  ^'^ 
to  have  the  issues  of  fact  tried  before  a  Judge  and  Jury,  or  Rules  to  have 
in  any  case  within  the  57th  section  of  the  Act,  if  the  plaintiff  J^J^^^J® 
or  defendant  desires  to  have  the  action  tried  in  any  other  Jury,  or  in  any 
mode  than  that  specified  in  the  notice  of  trial,  he  shall  apply  S^^onsV^J^ 
to  the  Court  or  a  Judge  for  an  order  to  that  effect,  within  where  party 
four  days  from  the  time  of  the  service  of  the  notice  of  trial,  j^^^otuSi 
or  within  such  extended  time  as  a  Court  or  Judge  may  than  that 

-i-i  named,  he  may 

^^0 w.  apply  ^  Court 

or  a  Judge. 

6.  Subject  to  the  provisions  of  the  preceding  Rules,  the  Subject  as 
Court  or  a  Judge  may,  in  any  action  at  any  time  or  from  ^^  Judge  ma.y 
time  to  time,  order  that  different  questions  of  fact  arising  at  any  time  in 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or  Jhardlfferent^'^ 
more  questions  of  fact  be  tried  before  the  others,  and  may  queaftions  may 
appoint  the  place  or  places  for  such  trial  or  trials,  and  in  all  ferentway8,&c. 
cases  may  order  that  one  or  more  issues  of  fact  be  tried 

before  any  other  or  other& 

7.  Every  trial  of  any  question  or   issue  of  fact  by  a  Trial  by  jury  to 
jury  shall   be    held    before   a   single  Judge,   unless  such  judge  unl^^ 
trial  be  specially  ordered  to  be  held  before  two  or  more  more  specially 

T«^/,^«  appointed. 

J  uuges. 

This  and  the  6th  rule  have  already  been  noticed  somewhat  in 
the  notes  on  Rules  2  and  3  of  this  Order. 

8.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  Notice  of  trial 
the  action  or  of  issues  therein  ;  and  in  actions  in  the  Queen's  Jf*^^nor*or 
Bench,  Common  Pleas,  and  Exchequer  Divisions,  the  place  issues,  and  in 
and  day  for  which  it  is  entered  for  trial.     It  may  be  in  the  m^n  ilw  diX 
Form  No.   14  in  Appendix  (B.),  with   such  variations  as  sions,  phuseand 

.  •  day  for  which 

Circumstances  may  require.  entered. 

Form  of  notice. 

It  is  in  this  Rule  stated  that  the  form  given  may  be  used,  but 
does  not  positively  direot  that  it  thall  be  used.  It  is  submitted 
therefore,  that  though  prudent  to  use  the  form  given,  any  form 
containing  the  requisites  of  the  rule  would  be  valid;  this  was 


2<S0  "  SUPREME  COURT  OF  JUDICATURE  ACT"  1876  (Sched.  1>- 

RiTLFj  Of     undoubtedly  so  hitherto  (a).     But  where  the  notice^  either  from 
^^'^'       informality  or  from  other  causes  was  of  a  nature  to  mislead  the 


Ord.  36.  psrty  serred  with  it,  the  trial  was  usually  set  aside  on  motioD 
Where  notice    properly  made  for  that  purpose.     Where  the   notice  specified 
miMieading       *' Guildhall,  Westminster/'  as  the  place  of  trial,  and  the  defendant 
S^'^ide""^*^^^  swore  he  attended  there,  and  was  misled,  the  Court  set  aside  the 
verdict   (6).    And  where  the  issue  which  had  been    delivered 
indorsed  with  a  notice  of  trial  for  the  sittings  after  Easter  Term 
having  been  returned  pending  a  negotiation  for  settlement  was,  on 
the  negotiation  going  off,  redelivered  in  the  same  form,  the  old 
notice  not  being  struck  out,  but  accompanied  with  a  notice  of  trial 
on  a  separate  paper  for  the  sittings  after  Trinity  Term  when  the 
cause  was  tried,  the  verdict  was  set  aside  for  the  irregularity  of 
giving  two  notices  of  trial  for  different  days  (c).     But  where  a 
notice  of  trial  had  been  originally  drawn,  dated  2nd  April,  for  the 
first  sittings  in  next  Easter  Term,  but  was  not  delivered  till  the 
18th  April,  and  was  then  for  the  second  sittings  in  next  Easter 
But  not  unless  Term,  the  attorney  having  by  mistake  omitted  to  erase  the  word 
£bly  mbi^   ^^^^'  ^^^  ^  verdict  was  obtained  against  the  defendant  at  the 
second  sittings  in  the  then  current  term,  the  Court  of  Queen's 
Bench  refused  to  set  it  aside  on  the  ground  that  the  defendant 
had  not  been  misled  (d). 
Service  of  Care  should  be  taken  as  to  service  of  notice  of  triaL    If  the 

notice  o        .  ^jgfen^jant  appear  by  attorney,  it  ought  to  have  been  given  to  him, 
or  to  the  town  agent,  if  there  were  one,  but  this  was  under  the 
former  practice,  when  it  was  a  rule  that  "notice  of  trial  and  of  con- 
tinuance of  trial  or  inquiry  should  be  given  in  town"  (e),  it  does  not 
now  appear  clear,  where  the  proceedings  are  in  a  district  registry, 
whether  notice  of  trial  should  or  not  be  given  in  town,  it  is  submitted 
that  as  nothing  seems  said  against  it,  the  old  practice  will  still  hold, 
and  wherever  the  notice  is  to  be  in  town,  the  old  practice,  under  the 
rule  above  cited,  R.  G.  H.  1853,  Bule  34  will  probably  still  apply, 
and  care  should  be  taken  that  the  notice  be  delivered  to  the 
attorney  or  agent  in  the  case  himself,  or  some  authorized  agent. 
Service  on  a  laundress  at  the  chambers  was  held  insufficient  ( /), 
and  leaving  it  at  a  place  directed  by  a  notice  on  the  door  was 
held  insufficient,  unless  it  were  shown  from  the  subsequent  state- 
ment of  the  person  with  whom  it  was  left,  that  the  principal 


(b)  Cron  r.  Lang,  1  D.  P.  C.  842. 

(c)  Kerry  v.  Jfteynoldt,  2  C.  M.  &  B.  810. 

(rf)  Fenn  v.  Oreen,  6  B.  &  B.  656  ;  reversing  BenthaU  v.  WtH^  1  D.  &  L,  599 
in  Ex. 

(t)  B.  G.  H.  1853,  r.  84. 

if)  Brown  t.  WUdbore,  1  M.  &  0.  276 ;  Peddie  y.  PraU,  7  So.  N.  B.  894 
6  M.  &  O.  950,  marginal  note  incorrect.  ' 
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received  it.     If  the  residence  cannot  be  found,  it  will  be  advisable,     Bules  op 
besides  leaving  a  copy  at  the  last  place  mentioned  in  the  master's       ^^^*t- 


book,  to  serve  a  duplicate  on  the  defendant  himself  (a),  or  his  Ord.  36. 
attorney  in  the  country,  as  the  case  may  be.  Where  the  defendant, 
appearing  in  person,  desired  the  plaintiff's  attorney  to  put  the 
notice  of  trial  under  his  office  door  for  fear  of  alarming  his 
wife,  and  the  attorney  did  so,  the  service  was  holden  insufficient, 
the  defendant  having  sworn  that  it  never  came  to  his  hand,  pos- 
session, or  knowledge  (6).  In  one  case  the  Court  of  Common 
Pleas  set  aside  a  notice  of  trial  given  by  the  attorney  in  the 
cause,  because  he  had  neglected  to  renew  his  certificate  (c),  but 
at  that  time  the  want  of  a  certificate  rendered  the  admission 
nulL 

A  valid  notice  of  trial  compelled  the  defendant,  under  peril  of  Effect  of  notice 
the  costs  of  the  day  (d),  to  try  at  the  time  specified,  unless  it  were  of  trial. 
either  countermanded  or  continued,  the   obligation  could  not  be 
got  rid  of  by  giving  another  notice  for  a  future  day  (e),  but  where  Where  no  sit- 
tho  notice  was  given  for  a  day  on  which  there  was  no  sitting,  and  ting  on  day  of 
the  plaintiff  without  countermanding  it  gave  another  which  was  J°*I2llt'^^*"^^ 
good,  it  was  holden  that  as  the  first  was  a  nullity  it  required  no 
countermand  (/).     But  the  Court  had  a  discretion  in  allowing  the  Discretion  of 
costs  of  the  day,  and,  where  by  the  refusal  of  the  defendant  without  Court  as  to 
any  reason  to  allow  a  cause  to  be  re-entered  after  the  plaintiff  had  ^^^^' 
withdrawn  the  record,  the  cause   was  not  tried,  the  Court  refused 
to  allow  him  his  costs  (g).     So  where  a  defendant  gave  a  consent 
to  a  Judge's  order  for  judgment,  attested  by  an  attorney,  but  not 
his  attorney  on  the  record,  and  on  the  evening  of  the  day  before 
the  day  for  trial  revoked  his  consent,  the  Court  refused  him  the 
costs  of  the  day  (h).    Where  neither  party  appeared  at  the  trial, 
and  the  cause  was  in  consequence  struck  out,  it  was  said  by 
Parke,  B.,  that  if  the  defendant  could  show  that  any  costs  had 
been  incurred  by  the  default  he  ought  to  have  them  (t),  but  where 
the  defendant  failed  to  appear,  and  the  plaintiff  who  appeared  did 
not  proceed  and  the  cause  was  struck  out,  the  Court  refused  the 
defendant  his  costs,  saying  it  was  his  own  fault  if  any  had  been 
uselessly  incurred,  as  he  might  have  attended  and  nonsuited  the 
plaintiff  (k),  and  so  where  he  did  appear  but  did  not  nonsuit  the 

(a)  Eifftjini  t.  Stuart,  Cooke  C.  P.  62. 
(h)  Fry  V.  Manny  1  D.  P.  C.  419. 
(c)  Patter9on  v.  PowtU,  9  Bing.  620. 

(cQ  See  Skinner  t.  The  London,  Brighton,  and  South  Coast  Itailway  Co.,  4 
Ex.  885. 

(e)  But  aee  Banger  t.  BUgh,  5  D.  P.  C.  235. 

(f)  FeU  T.  Tyne,  6  D.  P.  C.  246. 

(g)  Pope  T.  Pleming,  5  Bx.  249 ;  but  see  Cook  v.  Smith,  1  Dowl.  N.  8.  861. 
(A)  Samwl  v.  BaU,  28  L.  J.  Et,  89. 

<t)  AOoU  T.  Bearcroft,  4  D.  ft  L.  327 ;  see  Warner.  HUl,  7  C.  B.  N.  S.  730, 
per  Williams,  J. 

(f)  Morgan  t.  Femyhough,  11  Bx.  205. 


282 


"  SUPREME  COURT  OF  JUDICATURE  ACT"  1876  (Sched.  1). 


Bulks  of 
Court. 


What  costs 
Allowed. 


How  rule 
obtained. 


plaintifif  {a),  and  where  a  defendant  attended  and  nonsuited  the 
plaintiff  in  his  absence  but  omitted  to  have  the  jury  sworn,  and  on 
Ord.  36.  ^^6  plaintiff  subsequently  appearing  the  error  was  discovered,  and 
the  Judge,  after  some  delay  to  give  the  defendant  a  chance  of 
appearing,  ordered  the  cause  to  be  struck  out,  the  Court  refused 
him  the  costs  of  the  day,  as  it  was  his  own  fault  that  he  had 
not  obtained  a  valid  nonsuit  (6).  The  costs  allowed  were  only 
those  actually  incurred  on  the  day  on  which  the  default  was  made ; 
where  a  cause  was  made  a  remanet,  and  at  the  next  sittings  the 
plaintiff  withdrew  the  record,  it  was  held  that  the  defendant  was 
not  entitled  to  costs  for  the  first  sittings  (c). 

A  rule  for  costs  of  the  day  for  not  proceeding  to  trial,  pur- 
suant to  notice,  or  not  countermanding  in  sufficient  time,  might 
be  drawn  up  on  affidavit  without  motion  (d).  The  costs  of  the 
day  for  not  proceeding  to  trial  or  to  execute  a  writ  of  inquiry 
might  be  obtained  by  a  side  bar  rule  on  the  usual  affidavit  (e). 
The  affidavit  need  not  have  shown  that  costs  had  actually  been 
incurred,  it  was  sufficient  to  state  the  commencement  of  the  action, 
the  joinder  of  issue  and  notice  of  trial,  and  that  plaintiff  did  not 
proceed  to  trial  or  countermand  notice  (/).  If  the  rule  were 
obtained  the  course  was  for  the  plaintiff  to  move  to  dischaige  it  if 
he  had  grounds  for  so  doing  (g).  The  rule  was  not  drawn  up 
with  a  stay  of  proceedings  (h)  till  costs  were  paid.  If  hindered 
by  a  ne  recipiatur  from  trying  at  the  sittings  for  which  notice 
was  given,  the  plaintiff  had  to  give  a  fresh  notice  of  trial  (t). 


Effect  of 
affidavit. 


Plaintiff's 
course  where 
rule  obtained, 


Ten  days'  9.  Ten  days  notice  of  trial  shall  be  given,  unless  the  party 

uniMs  short  '  ^  whom  it  is  given  has  consented  to  take  short  notice  of 
noticeaccepted.  trial ;  and  shall  be  sufficient  in  all  cases,  unless  otherwise 
Short  notice     ordered  by  the  Court  or  a  Judge.     Short  notice  of  trial  shall 

four  days.  v     i.         j  x- 

be  four  days  notice. 


Fonnerly  short  A  notice  of  trial  defective  as  giving  too  short  a  time,  was  not 
^^•vedh  d  ^^''^^d  by  the  defendants  keeping  it  and  forbearing  to  object  (k\ 
fendant's  fail-  ftnd  a  trial  had  thereon  might  be  set  aside  in  ordinaiy  cases  at 

ing  to  object. 

(a)  Smith  v.  MarskaU,  33  L.  J.  Q.  B.  332. 

(6)  Wame  ▼.  nUl,  7  C.  B.  N.  a  726 ;  Haworth  t.  WhaJley,  1  C.  &  K.  686. 

(c)  BrtU  T.  Stone,  1  D.  &  L.  140 

(d)  16  &  16  Vict.  c.  76,  s.  99. 

(e)  R.  G.  H.  1868,  Eule  39. 

(/)  PowdL  T.  JamM,  12  M.  &  W.  100. 

{g)  See  Wame  ▼.  HUL,  7  0.  B.  N.  S.  726. 

{h)  SAoredieke  r.  GUJbard,  8  D.  P.  C.  296  ;  Aim  r.  C/Unnock,  8  D.  P.  C.  736; 
Friden  v.  Bray,  9  D.  P.  C.  329 ;  Rote  v.  Macgregor,  12  M.  &  W.  617. 

(i)  FUck  v.  Burton,  2  Dowl.  N.  8.  968. 

\h)  Dynam  y.  IhboUon,  3  M.  &  W.  431 ;  WardU  y.  Aclsland,  2  D.  P.  C.  28  ; 
Wood  v.  Harding,  3  0.  B.  968. 
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any  time  before  execution  (a).     Any  irregularity  in  mere  form  or     Bulbs  of 
deliyeiy  must  have  been  noticed  within  a  reoBonable  time  (6),  and       ^^^t- 


was  waived  by  any  subsequent  step  taken  by  the  defendant,  e.g,^  Ord.  36. 
by  an  application  to  the  Judge  to  strike  out  the  cause  (c),  or  by  irregularity  of 
appearing  ((/).     In  the  case  last  cited,  indeed,  imder  the  special  form  of  delWery 
circumstances  a  new  trial  was  granted.    If  the  trial  has  been  had  ^^^^^^♦*°^ 
on  the  irregular  notice,  motion  to  set  it  aside  must  have  been  step  taken  by 
made  within  the  time  limited  for  applying  generally  for  a  new  defendant 
trial  {e)y  but  now  this  is  provided  for,  post^  see  Rule  20,  in  cases 
where  one  party  has  not  appeared. 

10.  Notice  of  trial  shall  be  given  before  entering  the  Notice  of  trial 

««tion  for  trial.  ^f^retS^ring 

for  trial. 

11.  Notice  of  trial  for  London  or  Middlesex  shall  not  be  or  Notice  of  trial 
opei-ate  as  for  any  particular  sittings ;  but  shall  be  deemed  ^id^^^^not 
to  be  for  any  day  after  the  expiration  of  the  notice  on  which  to  operate  for 
the  action  may  come  on  for  trial  in  its  order  upon  the  list.      sUti^^^^*^ 

12.  Notice  of  trial  elsewhere  than  in  London  or  Middlesex  Notice  of  trial 
shall  be  deemed  to  be  for  the  first  day  of  the  then  next  ^for^'fiJ^IS^ 
assizes  at  the  place  for  which  notice  of  trial  is  given.  of  next  assizes 

at  place. 

Nothing  seems  in  these  Rules  to  be  provided  for  continuance  of 
notice,  which  probably  by  the  effect  of  the  Rules  may  be  deemed  to 
be  rendered  unnecessary.  It  is  with  diffidence  submitted  that  this 
is  the  effect  of  the  Rules^  and  therefore  it  is  unnecessary  to  touch  on 
the  practice  as  to  the  continuance  of  notice.  Every  postponement  of 
notice  must  now,  it  is  submitted,  be  proceeded  with  by  way  of 
countermand  of  notice  under  Rule  13  of  this  Order,  which  we  shall 
now  proceed  to  consider. 

13.  No  notice  of  trial  shall  be  countermanded,  except  by  No  counter- 
consent,  or  by  leave  of  the  Court  or  a  Judge,  which  leave  ^^^^^or 
may  be  given  subject  to  such  terms  as  to  costs,  or  otherwise^  by  leave. 

as  may  be  just. 

This  Rule,  which  allows  no  countermand  without  leave,  will,  by 
so  doing,  do  away  with  a  number  of  decisions  which  went  chiefly  to 
the  right  to  countermand,  and  whether  a  supposed  exertion  of 

(a)  Weight  t.  Carr^  2  Jar.  516 ;  ChUon  ▼.  Thompton^  5  Jar.  270  ;  NichdU  t. 
FvraxJl^  16  L.  J.  Q.  B.  208. 
(h)  See  Brown  t.  WUdbare.  llLkQ.  276. 
(cj  Yonffe  ▼.  Fiiher,  4  M.  &  Q.  814. 
(a)  Figg  t.  Wedderbume,  6  Jar.  218. 
(€)  SOabg  y.  Moon,  13  0.  B.  907. 
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Rules  op     such  right  were  valid  or  not,  as  everything  is  now  left  to  the  Court 
Court.       ^j.  j^^^jg^  ordering  or  allowmg  the  countermand,  it  is  submitted 


Ord.  36.  ^^^^  further  note  on  the  Rule  will  be  unnecessary. 

Party  giving  ]4.  If  the  party  giving  notice  of  trial  for  London  or 
don"or  Middle-  Middlesex  omits  to  enter  the  action  for  trial  on  the  day  or 
Bex  omitting  day  after  giving  notice  of  trial,  the  party  to  whom  notice  has 
tria°^rty  re-  ^^^^  given  may,  unless  the  notice  has  been  countermanded 
ceiving  notice   under  the  last  Rule,  within  four  days  enter  the  action  for 

may,  in  the       .    .   , 
absence  of  ^*  ^**** 

countermand, 

enter  the  action  The  old  Rules  for  entry  of  trial  at  London  or  Middlesex  are 
for  trial.  abrogated  by  the  operation  of  Order  36,  Rule  11,  as  they  all  refer 

to  entries  for  a  particular  sitting  in  London  or  Middlesex,  to  which 

the  notice  of  trial  does  not  in  future  refer. 


On  notice  else-  15.  K  notice  of  trial  is  given  for  elsewhere  than  in  London 
m^r^j  ^^  ^^  Middlesex,  either  party  may  enter  the  action  for  trial.  If 
enter  for  trial,  both  parties  enter  the  action  for  trial,  it  shall  be  tried  in  the 
trial  to  tSto^'   Order  of  the  plaintiflF's  entry. 

effect  on  plain- 
tiff's entry.  At  the  assizes  the  course  was  for  the  marshal  to  begin  to  receive 

Old  coarse  of  the  records,  and  enter  the  causes  immediately  after  the  commissions 
H^*  H'(f  11  ^^  ^®®^  opened,  and  by  Rule  H.  T.  14  Geo  II.,  as  to  which  there 
R.  ii.  H,  ISSs!  is  some  doubt  whether  it  be  not  repealed  by  R.  G.  H.  1853,  it  was 
ordered  by  all  the  Judges  that  no  record  of  nisi  prius  should  be 
received  at  the  assizes  in  any  county  in  England,  unless  it  should  be 
delivered  to  be  entered  with  the  marshal  before  the  first  sitting  of  the 
Coxui;  after  the  commission  day,  except  in  the  counties  of  York  and 
Norfolk,  and  there  the  records  should  be  delivered  to  and  entered 
with  the  marshal  before  the  first  sitting  of  the  Court  on  the 
second  day  after  the  commission  day,  otherwise  they  should  not  be 
received. 

And  that  every  cause  should  be  tried  in  the  order  in  which  it 
should  be  so  entered,  without  any  preference  or  delay,  unless  it 
should  be  made  out  to  the  satisfaction  of  the  Judge  in  open  Court 
that  it  was  impracticable  or  inconvenient  so  to  do,  who  thereupon 
should  make  such  order  for  the  trial  of  the  cause  so  put  off  as  to 
him  should  seem  just. 

That  a  list  of  the  causes  when  so  entei'ed  as  aforesaid  should  be 
made  by  the  marshal,  and  forthwith  fixed  up  in  some  public  place 
in  the  Nisi  Prius  Court,  there  to  remain  during  the  whole  time  of 
the  assizes. 

In  accordance  with  this  rule,  it  was  held  by  Bayley,  J,,  at  Wor- 
cester (a)  that  the  plaintiff  had  no  right  to  enter  his  cause,  nor  the 

(a)  Skeye  t.  Voyce^  8  Gamp.  365. 
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marshal  any  authority  to  receive  a  record  after  the  sitting  of  the     Kulss  of 

Court  on  the  day  after  the  commission  day  without  an  order  for ^o^^''-    ^ 

that  purpose.    But  this  rule  does  not  seem  to  be  adliered  to  on  all   Qrd.  36. 
circuits  (a).     If  the  record  were   withdrawn  on  account   of  the  j£  record  were 
supposed  absence  of  a  witness,  the  Judge  might,  if  no  ne  recipiatur  withdrawn 
had  been  entered  in  the  meantime,  allow  it  to  be  re-entered  if  he  ^^^^^  "^^o*^* 

&.1I0W  FG~6Iltl'V 

thought  proper  (6),  but  a  ne  recipiatur  might  be  entered  immediately,  if  ^o  n^  recipia- 

and  after  that  no  re-entry  could  be  allowed  (c).  tur  were  inean- 

Causes  entered  as  undefended  were  usually  taken  first,  and  if  *'™®  entered. 

sufficient  notice  had  been  given  to  the  defendant  in  a  cause  of  the  Undefended 

1 1    1  *  .  causes  taken 

intention  so  to  enter  it,  to  enable  him  to  give  a  counter  notice,  the  grst. 

trial  was  held  regular,  for  notwithstanding  the  above  Rule,  every 

cause,  strictly  speaking,  was  in  its  turn  after  the  commission 

day  (ct). 

16.  The  list  or  lists  of  actions  for  trial  at  the  sittiners  in  Lists  of  actions 
London  and  Middlesex  respectively  shall  be  prepared  and  London  and 
the  actions  shall  be  allotted  for  trial  without  reference  to  the  Middlesex tobe 
Division  of  the  High  Court  to  which  such  actions  may  be  out  reference  to 
attached,  ^[V^i^^^  ^ 

which  actions 
are  attached. 

17.  The  party  entering  the  action  for  trial  shall  deliver  to  Party  entering 
the  officer  a  copy  of  the  whole  of  the  pleadings  in  the  action*  *«  deliver  to 
for  the  use  of  the  Judge  at  the  trial.     Such  copy  shall  be  in  pleadings  for 
print,  except  as  to  such  parts,  if  any,  of  the  pleadings  as  are  "^"^^se. 

by  the  Rules  permitted  to  be  written. 

18.  If,  when  an  action  is  called  on  for  trial,  the  plaintiff  ^® J  *<^*^?!^ 
appears,  and  the  defendant  does  not  appear,  then  the  plain-  defendant  do 
tiff  may  prove  his  claim,  so  far  as  the  burden  of  proof  lies  °?*.^P2?*^• 

r   *  *  plaintiff  may 

upon  nim.  prove  his  case, 

where  onus  on 

1 9.  If,  when  an  action  is  called  on  for  trial,  the  defendant  ^""* 
appears,  and  the  plaintiff  does  not  appear,  the  defendant,  if  appear  and 
he  has  no  counter-claim,  shall  be  entitled  to  judgment  dis-  pl^ntiff  make 
missing  the  action,  but  if  he  has  a  counter-claim,  then  hejant,  if  he^ 
may  prove  such  claim  so  far  as  the  burden  of  proof  lies  upon  ^^®  ^^  ^^^^' 

•t'  .  ter-claim,  en- 

him.  titled  to  judgment,  but  if  he  have  counter-claim  he  may  prove  it  so  far  as  onus  on  bim. 

20.  Any  verdict  or  judgment  obtained  where  one  party  Judgment  ob- 

tained thus  on 
default  may  be 

(a)  See  1  C.  &  E.  894  for  practice  on  Oxford  circuit  set  aside  on 

(6)  Lean  v.  Smith,  2  Mo.  &  Rob.  126. 

(c)  Pope  V.  Fleming t  3  C.  &  K.  146. 

(d)  LeU  V.  Waikine,  27  L.  J.  Ex.  319. 
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BuLM  OF    does  not  appear  at  the  trial,  may  be  set  aside  by  the  Court 

- '- or  a  Judge  upon  such  terms  as  may  seem  fit,  upon  an  appli- 

Ord.  36.  cation  made  within  six  days  after  the  trial ;  such  application 
tcnM  on  appii-  ^j^y  ^^  made  either  at  the  assizes  or  in  Middlesex. 

cation  made  ■' 

within  six  days 

after  the  trial.  gl.  The  Judge  may,  if  he  think  it  expedient  for  the  in- 
poBt^nTor  terests  of  justice,  postpone  or  adjourn  the  trial  for  such  time, 
adjourn  trial,    giiid  upon  such  terms,  if  any,  as  he  shall  think  fit. 

Upon  trial  22.  Upon  the  trial  of  an  action,  the  Judge  may,  at  or  after 

or  a^rSiO*  ^^^^  *^^»  direct  that  judgment  be  entered  for  any  or  either 
direct  judg-  party,  as  he  is  by  law  entitled  to  upon  the  findings,  and 
Altered  for  either  with  or  without  leave  to  any  party  to  move  to  set 
either  party  or  aside  or  vary  the  same,  or  to  enter  any  other  judgment, 
ment^no^to  be  ^P^'^  ^"^^  terms,  if  any,  as  he  shall  think  fit  to  impose  ; 
entered  then,  or  he  may  direct  judgment  not  to  be  entered  then,  and 
to  move  fo?^  leave  any  party  to  move  for  judgment.  No  judgment  shall 
judgment.        be  entered  after  a  trial  without  the  order  of  a  CSourt  or 

No  judgment      ^   j 
to  be  entered     J  U<lge. 
without  order. 

At  assizes  or  at  23.  Upon  every  trial  at  the  assizes,  or  at  the  London  and 
London  and  Middlesex  sitting  of  the  Queen's  Bench,  Common  Fleas,  or 
tingson^een's  Exchequer  Division,  where  the  officer  present  at  the  trial  is 
Bench,  Com-  ^ot  the  officer  by  whom  judgments  ought  to  be  entered,  the 
Rxchequerdiyi-  associate  shall  enter  all  such  findings  of  fact,  as  the  Judge 
sions,  where  i^ay  direct  to  be  entered,  and  the  directions,  if  any,  of  the 
L  not  o^r  by  Judge  as  to  judgment,  and  the  certificates,  if  any,  granted  by 
whom  judg-     ii^Q  Judge,  in  a  book  to  be  kept  for  the  purpose. 

to  be  entered,  associate  to  enter  findings  of  fact,  as  Judge  shall  order,  in  book  kept  for  purpose. 

If  Jadee  direct  ^*'  ^^  ^^®  Judge  shall  direct  that  any  judgment  be  entered 
absolute  entiy  for  any  party  absolutely,  the  certificate  of  the  associate  to 
aoodat^s^r-  ^^^^  effect  shall  be  a  sufficient  authority  to  the  proper  officer 
tificate  suffi-  to  enter  judgment  accordingly.  The  certificate  may  be  in 
to  offi^lo^"^  the  Form  No.  15  in  Appendix  (B.)  hereto. 

enter  judgment  accordingly.    Form  of  certificate. 

If  Judge  direet  25.  If  the  Judge  shall  direct  that  any  judgment  be  entered 
entry  for  party  {qj.  ^j^j  party  subject  to  leave  to  move,  judgment  shall  be 
to  move,  ju^^  entered  accordingly  upon  the  production  of  the  associate's 
ment  to  be       certificate. 

entered  ac- 

ooidingly  on  production  of  asMciate's  certificate. 
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26.  The  Court  or  a  Judge  may,  if  it  shall  appear  desirable,     Buito  op 
direct  a  trial  without  a  jury  of  any  question  or  issue  of  fact,       ^^m- 


or  partly  of  fact  and  partly  of  law,  arising  in  any  cause  or  Ord.  36. 
matter  which  previously  to  the  passing  of  the  Act  could,  Court  or  Judge 
without  any  consent  of  parties,  be  tried  without  a  jury.  ^^out^}^^ 

any  question 

This  Rule  will  cover,  of  course,  every  cause  entered  in  the  Chan-  wWch  might, 
eery  Division,  and  all  matters  which,  by  virtue  of  the  Common  h^^°J^n\yj  a 
Law  Procedure  Act,  1854,  might  be  referred  to  arbitration  by  the  without  jury. 
Court  without  consent. 

27.  The  Court  or  a  Judge  may,  if  it  shall  appear  either  Court  or  Judge 
before  or  at  the  trial  that  any  issue  of  fact  can  be  more  con-  j^Jj-e^or^at 
veniently  tried  before  a  jury,  direct  that  such  issue  shall  be  trial, order  any 
tried  by  a  Judge  with  a  jury.  .  Z^^'^o'^ 

jury. 

28.  Trials  with  assessors  shall  take  place  in  such  manner  Trials  with 
and  upon  such  terms  as  the  Court  or  a  Judge  shall  direct. 


assessors. 


29.  In  any  cause  the  Court  or  a  Judge  of  the  division  to  Court  or  Judge 
which  the  cause  is  assigned  may,  at  any  time  or  from  time  J^^**,^/ 
to  time,  order  the  trial  and  determination  of  any  question  or  trials  by  com- 
issue  of  fact,  or  partly  of  fact  and  partly  of  law,  by  any  commis-  J^Jw  29th 
sioner  or  commissioners  appointed  in  pursuance  of  the  29th  section  of  Act 
section  of  the  said  Act,  or  at  the  sittings  to  be  held  iii  at  London  amT 
Middlesex  or  London,  and  such  question  or  issue  shall  be  Middlesex  sit- 
tried  and  determined  accordingly.  **^^* 

30.  Where  any  cause  or  matter,  or  any  question  in  any  When  matter 
cause  or  matter,  is  referred  to  a  Referee,  he  may,  subject  to  f^^^^^J^/*' 
the  order  of  the  Court  or  a  Judge,  hold  the  trial  at  or  adjouiD  and  adjourn- 
it  to  any  place  which  he  may  deem  most  convenient,  and  ™®^**- 
have  any  inspection  or  view,  either  by  himself  or  with  his 
assessors  (if  any),  which  he  may  deem  expedient  for  the 

better  disposal  of  the  controversy  before  him.  He  shall, 
unless  otherwise  directed  by  the  Court  or  a  Judge,  proceed 
with  the  trial  de  die  in  diem^  in  a  similar  manner  as  in 
actions  tried  by  a  jury. 

It  is  not  very  easy  to  understand  what  the  intention  as  to  trials 
before  referees  is ;  imder  this  Rule  the  trial  is  to  be  in  any  place 
convenient ;  this  is  easy  enough  to  understand,  and  would  seem  to 
include  any  room  which  a  special  referee  should  be  able  to  use  for 
the  purpose,  but  the  latter  part  of  the  clause  directs  that  he  shall 
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Rules  of  proceed  with  the  trial  in  open  Court,  de  die  in  diem,  and  thb  is 
Court.  hardly  consistent  with  holding  the  trial  in  a  private  room,  and 
Ord.  86.  ^^6^  ^6  1^0^  many  places  which  can  be  made  available  as  public 
or  open  Courts  for  holding  trials  in.  It  is  submitted  that  the 
intention  of  this  part  of  the  clause  is  merely  that  people  seeking 
entrance  are  not  to  be  excluded  causelessly,  and  that,  unless  when 
the  Court  has  made  directions  otherwise,  the  trial  is  to  proceed 
consecutively  from  beginning  to  end  without  unnecessary  interrup- 
tion. 

Subject  to  31.  Subject  to  any  order  to  be  made  by  the  Court  or  Judge 

order,  evidence  orderinff  the  same,  evidence  shall  be  taken  at  any  trial  before 

to  be  taken  o  »  ^  ^ 

before  Referee,  a  Referee,  and  the  attendance  of  witnesses  may  be  enforced 
^tSes^and  ^^  subpoena,  and  every  such  trial  shall  be  conducted  in  the 
trials  to  take    same  manner,  as  nearly  as  circumstances  will  admit,  as  trials 

t^Tgt  ^^°'^  ^^^^^  ^  *^^^g^  ^f  *^^  High  Court,  but  not  so  as  to  make  the 
tribunal  of  the  Referee  a  public  court  of  justice. 

Referee  to  have  32.  Subject  to  any  such  order  as  last  aforesaid,  the  Referee 
M  JadM\ndng  ^'^  ^^^e  the  Same  authority  in  the  conduct  of  any  reference 
cause.  or  trial  as  a  Judge  of  the  High  Court  when  presiding  at  any 

trial  before  him. 

Referee  not  to  33.  Nothing  in  these  Rules  contained  shall  authorise  any 
commit  or  en-  Referee  to  commit  any  person  to  prison  or  to  enforce  any 

force  order  by  -  . 

attachment.      Order  by  attachment  or  otherwise. 

Referee  may,  34.  The  Referee  may,  before  the  conclusion  of  any  trial 
Si!S^rt.l>efore  him,  or  by  his  report  under  the  reference  made  to 
submit  any  him,  submit  any  question  arising  therein  for  the  decision  of 
Comt,°or  sub-  tl^G  Court,  or  state  any  facts  specially,  with  power  to  the 
mit  facts  with  Couiii  to  draw  inferences  therefrom,  and  in  any  such  case  the 

DOwer  to  draw 

inferences;  Order  to  be  made  on  such  submission  or  statement  shall  be 

Court  may  entered  as  the  Court  may  direct ;  and  the  Court  shall  have 

nation  from  power  to  require  any  explanation  or  reasons  from  the  Referee, 

Referee,  and  ^^^  ^  remit  the  cause  or  matter,  or  any  part  thereof,  for 

may  remit  .  ,         .  ^ 

matter  or  part  re-trial  or  further  consideration  to  the  same  or  any  other 
1^^"*-*^*^°'   Referee. 

further  con- 
sideration to  ,      ^   ,       .,,     .  .  . 
same  or  other       This  Rule  will  give  great  convenience  m  many  respects  to  trials 

Referee.  \^j  reference,  but  may  cause  a  great  increase  in  the  expense  of 

trials,  by  making,  in  fact,  one  trial  into  many. 
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Rules  or 

ORDER    XXXVII.  _CouRT. 

Evidence  Generally.  Ord.  37. 

1.  In  the  absence  of  any  agreement  between  the  parties,  Witnesses 
and  subject  to  these  Rules,  the  witnesses  at  the  trial  of  any  f^^ne^^Ja 
action  or  at  any  assessment  of  damages,  shall  be  examined  ▼oce  in  open 
viva  voce  and  in  open  court,  but  the  Court  or  a  Judge  may  or'judge  may 
at  anytime  for  sufficient  reason  order  that  any  particular  order  any  point 
fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit  affidaTi™^or  '^ 
of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such  *^*  witness 

mav  be  ex.- 

conditions  as  the  Court  or  Judge  may  think  reasonable,  or  amined  on  in- 
that  any  witness  whose  attendance  in  court  ought  for  some  JeTogatories  or 

rn   -      .  X      1        !•  J       •••I      1  'IT-       before  commis- 

sumcient  cause  to  be  dispensed  with,  be  examined  by  m-  sioner. 
terrogatories  or  otherwise    before  a    commissioner  or  ex- 
aminer;  provided  that  where  it  appears  to  the  Court  or 
Judge  that  the  other  party  bond,  fide  desires  the  production  Restriction  on 
of  a  witness  for  cross-examination,  and  that  such  witness  can  p^^®^- 
be  produced,  an  order  shall  not  be  made  authorising  the 
evidence  of  such  witness  to  be  given  by  affidavit. 

The  alteration  of  the  practice  in  the  Court  of  Chancery  made  by  In  Chancery, 
this  rule  will  be  very  great,  the  regular  oourse^  being,  for  the  future,  ?**^  "^"^*  ^® 
examination  viv&  voce  in  open  Court ;  but  this  practice  will  in  a  exceptional 
very  short  time  have  to  be  abolished,  or  it  must  lead  to  a  very  made  the  regn- 
large  extension  of  the  staff  of  the  Court,  or,  as  we  must  now  call  ^  P«wJ*ice. 
it,  the  Division,  it  will  otherwise  be  simply  impossible  to  get 
through  the  work.     It  is  to  be  observed  that  the  mode  of  hearing, 
which  has  been  the  rule  in  fully  five-sixths  of  the  causes  in  Chan- 
cery since  it  has  become  possible,  viz.,  by  motion  for  decree,  seems 
by  this  Act  to  be  abolished,  and  formerly,  even  where  issue  was 
joined,  almost  all  the  evidence  in  chief  was  taken  out  of  Court 
either  by  affidavit  or  before  the  examiner.     It  was  a  very  rare  case 
that  the  time  of  the  Court  was  taken  up  in  taking  evidence,  which 
it  seems  to  be  now  intended  shall  be  done  in  almost  every  case,  and 
as  it  is  the  part  of  a  hearing  which  occupies  by  far  the  most  time, 
it  seems  reasonable  to  suppose  that  unless  the  business  is  very  much 
diminished  the  staff  must  be  largely  increased,  or  the  mode  of  takmg 
evidence  must  be  assimilated  to  what  it  has  hitherto  been.   Perhaps 
it  may  be  thought  motion  for  decree  is  retained,  and  then  next 
rule  will  make  an  escape  from  the  difficulty  in  a  great  degree. 

2.  Upon  any  motion,  petition,  or  summons  evidence  may  On  motion, 
be  given  by  affidavit ;  but  the  Court  or  a  Judge  may,  on  the  P«^»^oni  or  . 
application  of  either  party,  order  the  attendance  for  cross  dence  by  affida- 
examination  of  the  person  making  any  such  affidavit.  vit,  but  Court 

*  '^        •'  or  Judge  may 
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Rules  op         By  this  Rule  also,  if  much  weight  be  given  to  it  in  practice,  the 
^'^^^'  __  time  of  the  Court  will  be  somewhat  infringed  on.     Under  sect  40 
Ord.  37.  1^  *fc  16  Vict.  c.  S6f  and  Order  5th,  Febniary,  1861,  there  was  a 
order  attend-    power  to  cross-examine  in  Chancery  on  affidavits  filed  in  interlocu- 
ance  of  witness  tory  applications,   but    this    cross-examination   was    before    the 
examhStion      examiner  (a),  or  after  decree  on  affidavit  used  in  chambei-s  before 
Chief  Clerk  (b),  and,  so  far  as  we  know,  there  was  no  cross-exami- 
nation on  any  affidavit  on  an  interlocutory  application  in  any  of 
the  Common  Law  Courts. 

Affidavits  con-  3.  AflBdavits  shall  be  confined  to  such  facts  as  the  witness 
w^thin^^ow^"  is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
ledge  of  depo-  locutory  motions,  on  which  statements  as  to  his  belief,  with 
except^i^^c^sts  ^'^^  grounds  thereof,  may  be  admitted.  The  costs  of  every 
of  affidavits      aflSdavit  which  shall    unnecessarily  set    forth    matters   of 

containing  in-    ■%  •    x*  xx  •  i?  x       a 

aiimissibie  hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 
matter,  to  be    from  documents,  shall  be  paid  by  the  party  filing  the  same. 

Haid  by  party 

tiling  them.  xjpon  this  rule  see  also  Order  of  12th  August,  1875,  Order  G, 

special  allowances  and  general  provisions,  18-20. 
Consolidated         By  Order  40,  of  Consolidated  Orders  in  Chancery,  Rule  9.  Where 
Orders,  Order  upon  the  hearing  of  any  cause,  petition,  or  motion,  the  Court  is  of 
'    "  ®   '       opinion  that  any  pleading,  petition,  or  affidavit,  or  any  part  thei-eof, 
is  improper  or  of  unnecessary  length,  there,  unless  the  same  has 
been  referred  for  impertinence  under  the  practice  existing  before 
the  passing  of  statute  15  <fe  16  Vict.  c.  86,  the  Court  may  either 
declare  such  pleading,  petition,  or  affidavit,  or  any  part  thereof,  to 
be  improper  or  of  unnecessary  length,  or  may  direct  the  taxing 
master  to  look  into  such  pleading,  petition,  or  affidavit,  and  distin- 
guish what  part  thereof  is  improper  or  of  unnecessary  length,  and 
may  direct  the  taxing-master  to  ascertain  the  costs  occasioned  to 
any  party  by  such  part  thereof  as  in  the  one  case  may  have  been 
declared  to  be,  and  in  the  other  case  may  have  been  distinguished  as 
being  improper  or  of  unnecessary  length,  and  may  make  such  order 
as  is  just  for  the  payment,  set-off,  or  other  allowance  of  such  costs. 
Pir.ctice  of  Under  the  common  order  to  tax,  the  taxing-masters  were  not  in 

taxing-masters  the  habit  of  thus  distinguishing  unless  directed  to  do  so  (c),  though 
as  to  this.         .  ^  seems  that  before  the  passing  of  this  order  they  were  accustomed 
to  do  so  of  their  own  accord  (d).     For  form  of  the  direction  see  (e). 
The  direction  to  the  taxing-master  itself  operates  as  a  declaration  it 
would  seem  that  the  affidavit,  «fec.,  is  of  an  unnecessary  length  (/). 

(a)  Order  5th  Feb.,  Rules  7,  15. 
(6)  15  k  16  Vict.  c.  80,  s.  30. 
(c)  Be  Parington,  33  IJeav.  846. 
\d)  Moore  v.  Smith,  14  Beav.  896. 

(c)  Selon,  91,  92  ;  BwrfieUv.  Giles,  11  Beav.  34  ;  Woods  y.  WoodSj  5  Ha. 
229  ;  re  BedminHer  Cfianties,  12  Jiir.  665  ;  HansUpy.  KUton,  8  Jur.  N.  S.  835. 
(/)  Re  Skidnwre,  1  Jur.  N.  &  606. 
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The  new  rule  is  somewhat  more  specific  and  precise^  but  in  fact     Rules  of 
does  not  differ  from  the  old  one,  and  it  is  submitted  will  be  put  in       ^^^^t- 
operation  generally  in  much  the  same  fashion.  Ord.  37. 

4.  The  Court  or  a  Judge  may,  in  cause  or  matter  where  it  Court  or  Judgo 
shall  appear  necessary  for  the  purposes  of  justice,  make  any  ^f^a^^n  ^* 
order  for  the  examination  upon  oath  before  any  officer  of  the  before  any 
court,  or  any  other  person  or  persons,  and  at  any  place,  of  °®^®g^^^^^J*^^' 
any  witness  or  person,  and  may  order  any  deposition   so  amination  to 
taken  to  be  filed  in  the  court,  and  may  empower  any  party  e^jJerce.*'^ 
to  any  such  cause  or  matter  to  give  such  deposition  in 
evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a 
Judge  may  direct. 


ORDER    XXXVIII.  rN  ^    o« 

Ord.  38. 

Evidence  by  Affidavit. 

1.  Within    fourteen    days    after    a    consent    for  taking  ^it^»  ^o"r- 
evidence  by  affidavit  as    between  the    plaintiff   and    the  consent  to  t^ 
defendant  has  been  given,  or  within  such  time  as  the  parties  evidence  by 
may  agree  upon,  or  a  Judge  in  Chambera  may  allow,  the  within  time 
plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant  ^s^eed  piaintifr 

V  •         !•   •.  T  X  xT-  I*  to  file  affidavits 

or  nis  solicitor  a  list  tnereoi.  and  deliver  liat  to  defendant  or  his  solicitor. 

2.  The  defendant  within  fourteen  days  after  deliveiy  of  Defendant 
such  list,  or  within  such  time  as  the  pai-ties  mav  aerree  upon.  ^^*^»°  ^<>"'"- 
or  a  Judge  in  Chambers  may  allow,  shall  file  his  affidavits  time  agreed, 
and  deliver  to  the  plaintiff  or  his  solicitor  a  list  thereof.  P^^®*!^,^  ?° 

*-^  hiB  amdavits 

and  deliver  list  to  plaintiff  or  his  solicitor. 


3.  Within   seven  days   after  the   expiration  of  the  said  Within 


seven 


fourteen  days,  or  such  other  time  as  aforesaid,  the  plaintiff  J^"^**^*®^^^'^ 
shall  file  his  affidavits  in  reply,  which  affidavits  shall  be  or  other  time 
confined  to  matters  strictly  in  reply,  and  shall  deliver  to  the  ^  ^^^''^ff^^fii 
defendant  or  his  solicitor  a  list  thereof.  affidavits  in 

reply,  and  deliver  list  thereof. 

These  Rules  are  modelled  on  the  Consolidated  Orders,  Order  33,  Ck)n8olidated 
Uules  5,  6,  7,  and  are  nearly  in  the  same  words,  save  that  in  the  2o^S^  ^"i® 7 
Chancery  Rules  the  time  was  limited  expressly  in  the  Rules  with-     '  '  '  * 

out  the  alternatives  given  in  the  new  Rules,  aud  the  process  under 
motion  for  decree  required  no  consent  formerly  to  try  on  affidavits. 
The  7th  Rule  above  mentioned  in  Chancery  went  on  to  make  formal 
regulation  as  to  matter  inserted  in  an  affidavit  not  strictly  iu  reply 

u  2 
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RcLis  OT     to  the  defendaut's  affidavits,  Tvhich  is  omitted  iu  form  in  the  ucw 
^^^"'       Rule,  but  will  pi-obably  nevertheless  be  substantially  acted  on  by 
Ord.  38.  ^^®  Court  without  an  express  Rule  to  that  effect. 

Party  deBiring       4.  When  the  evidence  is  taken  by  affidavit,  any  party 
to  cross  ex-      desiring  to  cross-examine  a  deponent  who  has  made   an 

amine  on  am-  °  ,      *^  . 

ciavit  to  serve  affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
fiJS^it^wHh"  ^po^  *^G  pai'ty  by  wrhom  such  affidavit  has  been  filed,  a 
notice  to  pro-  notice  in  writing,  requiring  the  production  of  the  deponent 
at^SaL^otice  ^^^  cross-examination  before  the  Court  at  the  trial,  such 
to  be  served  notice  to  be  served  at  any  time  before  the  expiration  of 
tion  of  fomSen  fourteen  days  next  after  the  end  of  the  time  allowed  for 
days  after  time  filing  affidavits  in  reply,  or  within  such  time  as  in  any  case 
davite°in  reply,  ^^®  Court  or  a  Judge  may  specially  appoint ;  and  unless 
or  within  such  sucli  deponent  is  produced  accordingly,  his  affidavit  shall  not 
wTiited,*imd  ^  ^s®^  ^  evidence  unless  by  the  special  leave  of  the  Coui-t. 
unless  depo-  The  party  producing  such  deponent  for  cross  examination 
hL'^affida^t  to  shall  not  be  entitled  to  demand  the  expenses  thereof  in  the 
be  excluded,     first  instance  from  the  party  requiring  such  production. 

Party  produc- 
ing deponent  i^ot  entitled  in  the  first  instance  to  costs  of  producing  him. 

Compare  Order      The  foundation  of  this  Rule  seems  to  have  been  the  Order  in 

of  Feb.  6th,      Chanceiy  of  February  5th,  1861,  Rule  19,  which  is  substantially 

1861,  Rule  19.  directed  to  the  same  effect,  as  nearly  as  the  difference  in  the  former 

Clause  as  to      Practice  from  the  new  would  allow.     The  last  clause,  however,  in 

costs  of  pro-     that  Order,  as  to  the  expense  in  the  first  instance  of  producing  the 

duction altered,  witness  for  cross-examination,  which  it  was  by  that  Order  allowed 

to  the  party  producing  the  witness  to  call  for  from  the  party 

requiring  his  production,  has  been  found  productive  of  difficulties, 

and  has  been  altered  by  this  new  Ride. 

FaHy  noticed        5.  The  party  to  whom  such  notice  as  is  mentioned  in  the 
entitled  to       Yost  preceding  Rule  is  riven,  shall  be  entitled  to  compel  the 

compel  attend-  r  o  o  '  ... 

anceofdepo-    attendance  of  the  deponent  for  cross-examination  in  the 
nent  as  of        same  wav  as  he  might  compel  the  attendance  of  a  witness  to 

witness.  f  OX' 

be  examined. 

Order  Feb.  5th,      This  Corresponds  to  Chancery  Rule  Orders,  5th  February,  1861 , 
1861,  Rule  20.  Rule  20.    The  attendance  of  the  witnesses  was  hitherto  compelled 
witn^Ms^how  ^"  ®"^^  ^^^®  ^^  Chancery  by  subpoouas  ad  testificandum  or  sub- 
compelled,        poenas  duces  tecum  sued  out  at  the  Record  and  Writ  Clerks  Office, 
but  now  that  aU  the  Courts  are  made  only  divisions  of  one  great 
Court,  it  might  be  supposed  that  all  writs  should  issue  from  one 
office,  no  matter  in  what  Court  or  division  they  were  to  be  used ; 
such,  however,  does  not  seem  to  be  the  effect  of  the  Act,  see  ;>o*^, 
Order  60.     The  writs,  it  would  seem,  needful  in  the  divisions  of 
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the  Court  other  than  the  Chancery  divisiou,  will  be  issuable  as     Rules  or 
before  the  Act,  for  the  Court  represented  by  the  division  in  which       ^^^t. 


the  cause  stands.     With  regard  to  these  a  difficulty  may  arise  re-  Ord.  38. 
quiring  some  further  provision  by  Rule  from  the  abolition  of  terms  ; 
for  formerly  a  writ  of  subpoona  must  have  been  tested  in  term  time 
or  it  was  void  (a), 

.  6.  When  the  evidence  in  any  action  is  under  this  order  Evidence  by 
taken  by  affidavit,  such  evidence  shall  be  printed,  and  the  pJ^J^*.^ot^ 
notice  of  trial  shall  be  given  at  the  same  time  or  times  after  of  trial  at  samo 
the  close  of  the  evidence  as  in  other  cases  is  by  these  Rules  of™^d^^ce^^i^ 
provided  after  the  cFose  of  the  pleadings.  provided  afur 

close  of  plead- 

This  Rule  is  referred  to  in  Order,  August  12th,  1875,  Order  3,  »»g»- 
which  see. 


ORDER  XXXIX.  Ord.  39. 

Motion  for  New  Trial. 

1.  A  party  desirous  of  obtaining  a  new  trial  of  any  cause  Motiou  for  new 
tried  in  the  Queen's  Bench,  Common  Pleas,  or  Exchequer  ^^^  ^  f^ 
Divisions  on  which  a  verdict  has  been  found  by  a  jury,  or  by  show  cause  at 
a  Judge  without  a  jury,  must  apply  for  the  same  to  a  Divi-  dara°from*date 
sional  Court  by  motion  for  an  order  calling  upon  the  opposite  of  onicr,  why 
party  to  show  cause  at  the  expiration  of  eight  days  from  the  norb^^^te^^ 
date  of  the  order,  or  so  soon  after  as  the  case  can  be  heard, 

why  a  new  trial  should  not  be  directed.     Such  motion  shall  To  be  made 
be  made  within  four  days  after  the  trial,  if  the  Divisional  dajS^^r  trial 
Court  is  then  sitting,  or  within  the  first  four  days  after  the  or,  if  Divisional 
commencement  of  the  sitting  of  the  Divisional  Court  next  gittii^,  Uien* 
after  the  trial,  or  within  such  extended  time  as  the  Court  or  four  days  after 

_  T    J  11  commencemeut 

a  Judge  may  allow.  ^^  ^tting. 

This  Rule  is  founded  on  R.  G.  H.,  1853,  Rule  50.  The  order  is 
to  be  to  show  cause,  see  also  Order  40,  Rule  6. 

2.  A  copy  of  such  order  shall  be  seiTed  on  the  opposite  Copy  of  order 
party  within  four  days  from  the  time  of  the  same  being  ^jtWnT^^ 

made.  days  from  \U 

being  made. 

It  is  submitted  if  this  Rule  be  broken,  the  party  having  obtained 
the  verdict  will  be  entitled  to  hold  it  (6),  at  least  until  set  aside  by 
some  other  means  on  evidcuce  of  merits. 

(a)  EdgfU  ▼.  Curling,  7  M.  &  G.  959. 

(6)  See  i>oe  d.  Whitty  r.  Carr,  16  Q,  B.  117. 
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Rules  of 
Court. 

Ord.  39. 

New  trial  not 
to  be  granted 
on  misdirection 
or  improiKir 
admission  or 
rejection  of 
evidence,  unless 
the  Court  think 
substantial 
wrong  done 
thereby  in  the 
trial  ;  if  wrong 
only  affects  part 
of  controversy, 
Court  may  give 
final  judgment 
on  residue  and 
allow  new  trial 
as  to  part. 

Material  alte- 
ration of  law. 

Old  rule  where 
evidence  impro- 
perly rejected. 


Same  rule  as 
to  acceptance 
of  improper 
evidence. 


3.  A  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of 
evidence,  unless  in  the  opinion  of  the  Court  to  which  the 
application  is  made  some  substantial  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial  of  the  action  ;  and 
if  it  appear  to  such  Court  that  such  wrong  or  miscamage 
affects  part  only  of  the  matter  in  controversy,  the  Court 
may  give  final  judgment  as  to  part  thereof,  and  direct  a 
new  trial  as  to  the  other  part  only. 

This  Rule  materially  alters  the  law  on  this  head.  It  has  been 
laid  down  under  the  law  hitherto  existing,  that  where  evidence  has 
been  improperly  rejected,  the  Court  would  grant  a  new  trial  in 
every  case  unless  a  verdict  given  in  favour  of  the  party  offering 
the  rejected  evidence,  supposing  that  evidence  to  have  been  before 
the  jury,  would  clearly  have  been  set  aside  as  against  the  weight 
of  evidence  (a).  "  In  some  cases,*'  observed  Parke  B.'  in  delivering 
the  judgment  in  the  case  just  cited^  "  no  doubt  the  Court  may  re- 
fuse a  new  trial  when  the  witness  has  been  improperly  rejected,  as 
where  the  fact  which  such  evidence  was  to  establish  was  proved  by 
another  witness  and  not  disputed  (b),  or  where,  assuming  the  re- 
jected evidence  to  have  been  received,  a  verdict  in  favour  of  the 
party  for  whom  it  was  offered,  would  have  been  clearly  and  mani- 
festly against  the  weight  of  evidence,  and  certainly  set  aside  upon 
application  to  the  Court  as  an  improper  verdict.  We  cannot  say, 
however  strong  our  opinion  may  be  on  the  propriety  of  the  present 
verdict,  that  if  the  lease  bad  been  received,  it  would  have  had  no 
effect  with  the  jury ;  nor  that  it  is  clear  beyond  all  doubt  if  the 
verdict  had  been  for  the  defendant,  that  it  would  have  been  set 
aside  as  improper,  and  therefore  there  must  be  a  new  trial."(c).  So 
it  has  been  held  as  to  the  acceptance  of  improper  evidence.  Where 
some  parts  of  the  evidence  received  are  inadmissible,  and  others  ad- 
missible, the  Court  has  not  the  means  of  referring  the  verdict  to 
those  parts  only  which  were  properly  admitted  (cQ,  and  therefore 
unless  it  were  clear  beyond  a  doubt  that  such  evidence  did  not 
weigh  with  the  jury  in  forming  their  opinion,  or  that  the  verdict 
if  given  for  the  opposite  party,  must  have  been  set  aside  as  against 
evidence,  a  new  trial  would  have  been  granted  {e).  So,  as  to  mis- 
direction, as  the  jury  are  bound  to  take  their  law  from  the  Court, 
the  presumption  is  that  they  hhve  done  so,  and  unless  it  be  quite 


(a)  Crfa^  v.  JBarrdt,  1  C.  M.  &  B.  919. 
(6)  Edtcardt  t.  Evans,  8  East,  451. 
{€)  1  C.  M.  &  R.  933. 

(d)  Hex  y.  Suiton,  4  M.  &  S.  544. 

(e)  Baron  de  RuUtn  ▼.  Parr,  4  Ad.  &  £.  53  ;  Doe  t.  WrvjlU,  6  N.  ft  M.  132, 
7  Ad.  &  E.  313  ;  see  Htnman  y.  LetUr,  12  C.  B.  N.  S.  789 ;  31  L.  J.  C.  P.  370. 
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clear  that  the  result  must  have  been  the  same  if  the  proper  ques-     Rules  op 
tions  had  been  put  or  the  law  rightly  stated,  a  new  trial  was  —    ^^^^' 


granted  for  misdirection,  though  the  Court  might  think  the  ver-  Ord.  39. 
diet  was  quite  correct. 

Hitherto  where  a  new  trial  was  granted  on  a  motion  instead  of  Hitherto  no 
a  venire  de  novo  on  a  bill  of  exceptions,  e.g,  on  the  i^round  of  the  ?^"***  ^  inquliy 

.     ..  ly  .1  J. •  r  •  ^   -J  ^  ID  second  tnal, 

rejection  of  proper,  or  the  reception  of  improper  Evidence,  or  of  the  rule  was 

misdh'ection,  which  are  the  grounds  dealt  with  by  this  order,  the  general. 

Court  would  not  limit  the  inquiry  on  a  second  trial,  but  the  rule 

for  a  new  trial  was  general  (a).     There  were,  however,  grounds  for 

a  new  trial  in  which  the  Coiul  could  limit  the  question  to  be 

tried  (6),  but  except  where  the  limitation  was  express,  the  trial 

was  unlimited,  and  was  open  on  the  whole  record. 

4.  A  new  trial  may  be  ordeied  on  any  question  in  an  New  trial  may 
action,  whatever  be  the  gi-ounds  for  the  new  trial,  without  any  question^ 
interfering  with  the  finding   or  decision   upon  any  other  '^^  action  with- 

..  X  ^  ^y^  interfering 

question.  ^^ith  finding 

on  any  other 

5.  An  order  to  show  cause  shall  be  a  stay  of  proceedings  question. 

in  the  action,  unless  the  Court  shall  order  that  it  shall  not  ^'^^^  ^^  f,^^'^ 

,  ,     ,  r   1  .  •  cause  shall 

be  80  as  to  the  whole  or  any  part  of  the  action.  stay  proceed- 

ings. 
It  is  submitted  that  this  will  be  held  to  operate  as  a  stay  on 

the  other  party  only  after  service  of  the  order,  or  at  least  only 

conditionally  on  due  service  of  it  within  the  four  days,  but  this  is 

no  more  than  a  bare  suggestion. 

ORDER  XL.  Ord.  40. 

Motion  for  Judgment. 

1.  Except  where  by  the  Act  or  by  these  Rules  it  is  pro-  Judgment  to 
vided  that  judgment  may  be  obtained  in  any  other  manner,  moSo^ foi^  *^^ 
the  judgment  of  the  Court  shall  be  obtained  by  motion  for  judgment. 
judgment. 

This  alters  the  mode  of  obtaining  judgment  entirely.  It  is 
now  almost  in  every  case  to  be  the  result  of  a  motion  in  Court  to 
which  the  other  proceedings  have  only  led  up,  and  for  which  they 
shall  have  established  grounds. 

2.  Where  at  the  trial  of  an  action  the  Judge  or  a  Referee  Where  order 
has  ordered  that  any  judgment  be  entered  subiect  to  leave  v^*^*^^*^".' 

•'  "      °  •*  be  entered  sub* 

(a)  BemoMcani  v.  Farebrother,  3  B.  &  Ad.  872  ;  Mahony  r.  Frater,  1  D.  P.  ^^^  *^^  ^^'"® 
C.  708;  lord  MaccU^field  t.  BradUy,  7  M.  &  W.  570. 

(6)  See  Gibbe,  J.,  in  HiUchinson  r.  Piper,  4  Taun.  656  ;  B<ywer  t.  HtU.  5  D. 
P.  0.  188  ;  Thwait€9  r.  Saintbury,  7  Ring.  437. 
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Rules  of  to  move,  the  pai'ty  to  whom  leave  has  been  reserved  shall 
f  ^'^''^•_  set  down  the  action  on  motion  for  judgment,  and  give  notice 
Ord.  40.  thereof  to  the  other  parties  within  the  time  limited  by  the 
to  move,  party  Judge  in  reserving  leave,  or  if  no  time  has  been  limited, 
Bhaii"setXwn  within  ten  days  after  the  trial.  The  notice  of  motion  shall 
action  on  mo-  state  the  giounds  of  the  motion,  and  the  relief  sought,  and 
ment  ^and  ^    *^*^  ^^®  motion  is  pursuant  to  leave  reserved. 

give  notice  of  motion  within  time  limited,  or  vithin  ten  days  after  trial.  Notice  to  state  grounds  of 
motion,  relief  sought,  and  that  motion  is  pursuant  to  leave. 

direcUon^for  ^'  ^^^^^  ^^  ^^^  ***^^^  ^f  ^^  actiou  the  Judge  or  Referee 
entry  of  judg-  abstains  from  directing  any  judgment  to  be  entered,  the 
to^^t  down**  plaintiff  may  set  down  the  action  on  motion  for  judgment. 
action  on  mo-  If  he  does  not  so  set  it  down  and  rive  notice  thereof  to  the 
faifto  set  down  <^^her  parties  within  ten  days  after  the  trial,  any  defendant 
and  give  notice  may  Set  down  the  action  on  motion  for  judgment,  and  give 

of  motion  with-        ,•        .i  r  x     xi.        i.t_  _i.* 

in  ten  days       noticc  thereoi  to  the  other  parties. 

after  trial,  any  defendant  may  set  down  and  giro  notice  of  motion  for  judgment. 

Imperfection  This  rule  may  in  cases  where  there  are  many  parties,  and  where 
of  rule.  ^Yx^  verdict  is  unfavourable  to  the  plaintiff,  cause  costs  by  leaving 

it  open  to  all  the  defendants  to  give  notice  and  move  simultane- 
.  ously,  and  if  they  do  there  seems  no  means  of  fixing  all  but  one 
with  costs  for  doing  what  the  rule  expressly  allows  them  to  do. 
Even  if  served  with  notice  of  motion  for  judgment  by  another 
defendant,  there  is  nothing  to  prevent  a  second  defendant  serving 
another  notice  of  motion  under  this  rule,  in  which  it  appears  the 
rule  has  made  an  omission. 

Where  Judge  4.  Where  at  the  trial  of  an  action  before  a  jury  the  Judge 
ent  ^  of^d  ^^  directed  that  any  judgment  be  entered,  any  party  may,, 
ment,  any  without  any  leave  reserved,  move  to  set  aside  such  judgment, 
^thmiUwive  ^^^  enter  any  other  judgment,  on  the  ground  that  the 
move  to  set  judgment  directed  to  be  entered  is  wrong  by  reason  of  the 
judlnnent*  and  J^^o®  having  caused  the  finding  to  be  entered  wrongly,  with 
enter  any  other  reference  to  the  finding  of  the  jury  upon  the  question  or 
Kenf  *^*  questions  submitted  to  them. 

wrong  by  reason  of  judge  having  caused  finding  to  be  entered  wrongly  wit^  reference  to  finding  of  jury. 

Similar  objcc-       In  this  rule  a  similar  slip  seems  to  have  been  made,  though 

nde  not  so       ^^^®  ^^  ^^^  ^^  doubt  more  difficult  to  guard  against,  for  though  a 

easily  reme-     judgment  once  solemnly  made  by  the  Court  must  bind  permanently 

died.  j^nd  at  once  every  party  to  a  suit,  it  does  not  follow  that  a  refusal 

at  the  instance  of  one  party  to  set  aside  a  judgment  entered  is 

necessarily  a  refusal  to  set  the  same  judgment  aside  at  the  instance 

of  another  and  on  another  ground.     Some  rule  ought,  however, 

to  have  been  made  that  a  second  defendant  moving  on  the  same 
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grounds  which  had  akeady  been  urged  by  another  for  setting  aside     Rules  of 

a  judgment,  should  be  charged  with  the  costs  of  his  motion,  for,  as ^^^^'f- 

the  rule  stands,  it  expressly  gives  leave  to  any  defendant  to  move  Ord.  40 » 
for  this  purpose. 

This  Rule  is  not  very  intelligible  in  the  matter  of  the  ground  of  Meaning  of 
the  motion,  which  is  expressed  thus  :  that  the  judgment  directed  to  ^°^®  "^*  ^^^^^" 
be  entered  is  wrong  by  reason  of  the  Judge  having  caused  the 
Jimling  to  be  entered  wrongly  with  reference  to  the  finding  of  the 
jury  upon  the  question  or  questions  submitted  to  them.  We  confess 
we  are  not  able  clearly  to  apprehend  how  2k  finding  can  be  entered 
wrongly  with  reference  to  the  finding,  &c.  Does  it  mean  entered 
wrongly  with  reference  to  itself,  and  what  is  the  meaning  of  this  ? 

5.  Where  at  the  trial  of  an  action  the  Judge  or  a  Referee  Or  on  ground 
has  directed  that  any  judgment  be  entered,  any  party  may,  Jng*M^^'ierea' 
without  any  leave  reserved,  move  to  set  aside  such  judgment,  judgment  is 
and  to  enter  any  other  judgment,  on  the  ground  that  upon  ^^"^°8- 

the  finding  as  entered  the  judgment  so  directed  is  wrong. 

Similar  remarks  to  the  earlier  on  the  last  foregoing  Rule  are 
open  on  this.  It  seems  this  is  meant  to  differ  from  the  last  in 
this  respect  that  the  motion  in  the  4th  Rule  is  to  be  on  the  ground 
of  a  wrong  entry  of  the  finding,  in  this  on  the  ground  of  a  wrong 
judgment  upon  the  finding  as  entered. 

6.  On  every  motion  made  under  either  of  the  last  two  pre-  ^^^^r  on  cither 
ceeding  Rules,  the  order  shall  be  an  order  to  show  cause,  and  last  Rules 
shall  be  returnable  in  eight  days.     The  motion  shall  be  made  ^^  ^^^^ 
within  four  days  after  the  trial  if  the  Divisional  Court  is  then  in  eigbt^days,*^ 
sitting,  or  within  the  first  four  days  after  the  commencement  ^  motion  to 
of  the  sitting  of  the  Divisional  Court  next  after  the  trial,  four  days  from 
or  within  such  extended  time  as  a  Court  or  Judge  may  ^'f^^' °J^jf  ^" 

°  ■'  Yisional  Court 

allow.  not  then  sit- 

ting, within 

This  Rule  merely  extends  to  motions  under  the  two  last  foregoing  four  days  fron> 
Rules,  the  same  practice  as  applies  under  the  Rule  1  of  Order  39.   commencement 

'  ^  ^^  of  sitting. 

7.  Where  issues  have  been  ordered  to  be  tried,  or  issues  Wl^ere  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  the  dered  to  ije 
plaintiff  may  set  down  the  action  on  motion  for  judgment  as  ^^^  ^^  o*^®"^* 
soon  as  such  issues  or  questions  have  been  determined.    If  he  mined,  plaintiff 
does  not  so  set  it  down,  and  give  notice  thereof  to  the  other  ^^1  *®*  ^^""^ 
parties  within  ten  days  after  his  right  so  to  do  has  arisen,  tion  for  judg- 
then  after  the  expiration  of  such  ten  days  any  defendant  may  "*^°'  *®  ^°° 

,  .*  ./.-ii.  .•'as  issues  deter- 

set  down  the  action  on  motion  for  judgment,  and  give  notice  mined,    if  he 
thereof  to  the  other  parties.  ^^^  f  ^  "^l  ^^^ 

■^  ten  days  after 

bis  right  accrued,  then  any  defendant  may  set  down  action  and  gire  noti:c  of  motion  for  judgment. 
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Rules  of         This  Rule  appears  to  include  Rule  3,  which  seems  merely  a  case  of 
^^"-       it,  except  that  this  Rule  may  be  held  to  apply  to  cases  only  in  which 


Ord.  40.  there  has  been  a  special  order  directing  a  trial  of  fact,  while  Rule 
3  refers  to  cases  where  the  trial  comes  on  in  the  ordinary  course. 

yniere  issues  8.  Where  issues  have  been  ordered  to  be  tried,  or  issues 
ordered  to  be    ^^  questions  of  fact  to  be  determined  in  any  manner,  and 

tried  or  other-  *  .  ,  .    , 

wise  deter-  some  only  of  such  issues  or  questions  of  fact  have  been  tried 
mined,  and^  ^j^  determined,  any  party  who  considers  that  the  result  of 
l^Uul  have  such  trial  or  determination  renders  the  trial  or  determination 
mhi^d  ^party  ^^  ^^®  Others  of  them  unnecessary,  or  renders  it  desirable 
considering  that  the  trial  or  detefmination  thereof  should  be  postponed, 
termination^  may  apply  to  the  Court  or  a  Judge  for  leave  to  set  down  the 
renderd  further  action  on  motion  for  judgment,  without  waiting  for  such  trial 
n^^^o^  or  determination.  And  the  Court  or  Judge  may,  if  satisfied 
renders  it  de-   of  the  expediency  thereof,  give  such  leave,  upon  such  terms, 

iTshouid  be  ^^  ^^7»  ^  ^^^^  appear  just,  and  may  give  any  directions 
postponed, may  which  may  appear  desirable  as  to  postponing  the  trial  of  the 

apply  for  leave      .  i  .  •  r  r     j. 

to^t  downac-  Other  questions  of  fact. 

tion  on  motion  for  judgment,  and  Court  or  Judge  may  give  leave  and  such  direction  as  shall  be  right. 

No  action  shall  9.  No  action  shall,  except  by  leave  of  the  Court  or  a  Judge, 
moUon^for^  ^^  ^®  ^^^  down  on  motion  for  judgment  after  the  expiration  of 
judgment  aft«r  one  year  from  the  time  when  the  party  seeking  to  set  down 
time^wten  ™  *^®  same  first  became  entitled  so  to  do. 

party  seeking  to  set  down  first,  became  entitled  so  to  do,  but  by  leave. 

On  motion  for       10.  Upon  a  motion  for  judgment,  or  for  a  new  trial,  the 

lor^w"tS,  ^^^  ^^y*  ^^  satisfied  that  it  has  before  it  all  the  materials 
Court,  if  satis-  necessary  for  finally  determining  the  questions  in  dispute,  or 
nutterials'be-  ^^J  ^^  them,  or  for  awarding  any  relief  sought,  give  judgment 
fore  it  for  final  accordingly,  or  may,  if  it  shall  be  of  opinion  that  it  has  not 
fflvefinaHudg^  sujficient  materials  before  it  to  enable  it  to  give  judgment, 
ment,  or  if  it  direct  the  motion  to  stand  over  for  further  consideration,  and 
cient  materials  direct  such  issues  or  questions  to  be  tried  or  determined,  and 
may  direct  mo-  such  accounts  and  inquiries  to  be  taken  and  made  as  it  may 

tion  to  stand      .,•   i    o. 

over  and  direct  tnmit  Hi. 

questions  to  be  determined,  and  accounts  and  inquiries  to  be  taken  and  made. 

Any  party  at        n.  Any  party  to  an  action  may  at  any  stage  thereof  apply 

^on^y  ^0  ^^^  Court  or  a  Judge  for  such  order  as  he  may,  upon  any 

apply  for  such  admissions  of  fact  in  the  pleadings,  be  entitled  to,  without 

admL^ns'in  waiting  for  the  determination  of  any  other  question  between 

pleading  he  the  parties.     The  foregoing  Rules  of  this  Order  shall  not 

without  wait-  apply  to  such  applications,  but  any  such  application  may  be 

j^«  ^^  ^^^'  made  by  motion,  so  soon  as  the  right  of  the  party  applying  to 
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the  relief  claimed  has  appeared  from  the  pleadings.      The     Rules  op 
Court  or  a  Judge  may,  on  any  such  application,  give  such 


relief,  subject  to  such  terms,  if  any,  as  such  Court  or  Judge  Ord.  40. 
may  think  fit.  '  other  ques- 

•^  ^  tions.  Foregoing 

Rules  not  to  apply  in  snch  case,  but  application  may  bo  made  by  motion  so  soon  as  the  right  of  the 
party  applying  appears  from  pleadings.  Goiu-t  may  make  order  on  such  terms  as  shall  seem  right. 

ORDER  XLI.  Ord.  41. 

Entry  of  Judgment. 

1.  Every  judgment  shall  be  entered  by  the  proper  officer  Judgment  to  be 
in  the  book  to  be  kept  for  the  purpose.   The  party  entering  the  ^r^officeHn'^^ 
judgment  shall  deliver  to  the  officer  a  copy  of  the  whole  of  book.    Party 
the  pleadings  in  the  action  other  than  any  petition  or  sum-  deliver  to*^ 
mons  ;  such  copy  shall  be  in  print,  except  such  parts  (if  any)  of  officer  copy  of 
the  pleadings  as  are  by  these  Rules  permitted  to  be  written  :  j^g^  otheTthan 
Provided  that  no  copy  need  be  delivered  of  any  pleading  a  petition  or 

/»i«vii  IT  J  «•  •         summons. 

copy  of  which  has  been  delivered  on  entering  any  previous  ^^py  ^  ^  j^ 
judgment  in  such  action.     The  fonns  in  Appendix  (D.)  hereto  print  except  as 
maybe  used  with  such  variations  as  circumstances  may  require.  Jjo  co^)  of 

pleading  need  be  delivered  whereof  copy  already  delivered  on  entering  previous  judgment.    Forms. 

2.  Where  any  judgment  is  pronounced  by  the  Court  or  a  Whero  judg- 
Judge  in  Court,  the  entry  of  the  judgment  shall  be  dated  as  ™^nj^J^' 

of  the  day  on  which  such  judgment  is  pronounced,  and  the  court,  entry  to 
judgment  shall  take  eflfect  from  that  date.  K^tic?/ 

judgment  pronounced,  and  judgment  to  take  effect  from  that  date. 

3.  In  all  cases  not  within  the  last  preceding  Rule,  the  In  all  other 
entry  of  judgment  shall  be  dated  as  of  the  day  on  w^ich  the  ^ayonwiach 
requisite  documents  are  left  with  the  proper  officer  for  the  requisite  docu- 
purpose  of  such  entry,  and  the  judgment  shsill  take  effect  ^i^h  officer,and 
from  that  date.  judgment  to 

take  effect 

4..  Where  under  the  Act  or  these  Rules,  or  otherwise,  it  is  J^ccordingiy. 
provided  that  any  judgment  may  be  entered  or  signed  upon  J^^Tthat 
the  filing  of  any  affidavit  or  production  of  any  document,  the  judgment  may 
officer  shall  examine  the  affidavit  or  document  produced,  and  ^  «*»*«red  or 

*  '  signed  on  filing 

if  the  same  be  regular  and  contain  all  that  is  by  law  required,  any  affidavit  or 
he  shall  enter  judgment  accordingly.  document  *°^ 

officer  to  examine  affidavit  or  document,  and,  if  correct,  enter  judgment  accordingly. 

5.  Where  by  the  Act  or  these  Rules,  or  otherwise,  any  Where  judg- 
judgment  may  be  entered  pursuant  to  any  order  or  certificate,  ^^Jjdpur^ 
or  return  to  any  writ,  the  production  of  such  order  or  certifi-  suant  to  any 
cate  sealed  with  the  seal  of  the  Court,  or  of  such  return,  shall  ^^^^t^n 
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Rules  op    be  a  sufficient  authontv  to  the  officer  to  enter  judgment  ac- 

Court.  j«      i 

cordingly. 

to  any  writ|  production  of  snch  order  or  certificate,  sealed  with  seal  of  Court  or  of 
snch  return,  shall  be  authority  to  officer  to  enter  judgment. 

6.  Any  judgment  of  nonsuit,  unless  the  Court  or  a  Judge 
otheinirise  directs,  shall  have  the  same  effect  as  a  judgment 
upon  the  merits  for  the  defendant ;  but  in  any  case  of 
mistake,  surprise,  or  accident,  any  judgment  of  nonsuit  may 
be  set  aside  on  snch  terms,  as  to  payment  of  costs  and  other- 
wise,  as  to  the  Court  or  a  Judge  shall  seem  just. 

ORDER  XLII. 
Execution. 

1.  A  judgment  for  the  recovery  by  or  payment  to  any 
person  of  money  may  be  enforced  by  any  of  the  modes  by 
which  a  judgment  or  decree  for  the  payment  of  money  of  any 
Court  whose  jurisdiction  is  transferred  by  the  said  Act  might 
have  been  enforced  at  the  time  of  the  passing  thereof. 

The  object  of  this  Rule  seems  to  be  to  give  to  every  one  obtain- 
ing judgment  in  a  cause  in  any  division  of  the  High  Court,  all  the 
remedies  for  carrying  his  judgment  into  effect,  which  were  in  use 
in  any  of  the  Courts  formerly,  whether  of  Common  Law  or  Equity. 
The  procedure  at  Common  Law  was  by  writ  of  execution — ^that  is 
to  say,  fi.  fa.,  ca.  s&,  elegit,  or  levari  &cias,  which  last  was  used  in 
the  case  of  a  beneficed  cleigyman,  and  was  a  writ  to  the  bishop 
enabling  him  to  seize  the  profits  of  the  benefice.  In  Chanoeiy  the 
ordinary  and  old  remedy  of  the  Court  was  by  attachment  and 
sequestration,  but  stat.  1  <&  2  Vict.  110,  gave  to  the  Court  of 
Chancery  the  writs  of  fi.  fa.,  elegit,  and  the  writ  ancillary  to  fi.  fa., 
venditioni  exponas,  and  writs  of  fi.  fa.  de  bonis  ecclesiasticis  and 
sequestrari  facias  de  bonis  ecclesiasticis,  adapted  to  the  case  of  in- 
cumbents who  have  no  goods  and  chattels  or  lay  fee  in  the  bailiwick, 
and  by  this  Act  all  interlocutory  decrees,  whether  Rules  at  Com- 
mon Law  or  Equity  for  the  payment  of  money,  oostB,  charges,  or 
expenses,  are  enforceable  as  judgments.  Interlocutory  orders  of 
the  Common  Law  Courts  were  always  enforceable  by  attachment. 

.  ,       ^  ^  2.  A  iudgment  for  the  payment  of  money  into  Court  may 

Judgment  for  jo  ^  r  */  ^  ^     j  ^  ^  j 

payment  into    be  enforced  by  writ  of  sequestration,  or  m  cases  in  which  at- 
cnforeea  b'      tachment  is  authorised  by  law,  by  attachment 

sequestration  or  by  attachment  where  ahready  justified. 

Doubt  as  to  The  foim  of  this  Rule  gives  rise  to  a  doubt  whether  sequestration 

effect  of  rule,    ^^^j  attachment,  where  it  is  legally  available,  are  not  now  made 


Ord.  41. 


Judgment  of 
nonsuit,  unless 
othent'ise 
ordered,  to 
have  effect  of 
judgment  for 
defendant  on 
merits,  but 
may  be  set 
aside  as  shall 
seem  just. 

Ord.  42. 


Judgment  for 
money  to  be 
enforced  by  any 
mode  in  which 
a  judgment  or 
decree  of  any 
Court  whose 
jurisdiction  is 
transferred, 
might  have 
been  cnforceil 
at  passing^  of 
Act  of  1873. 

Extends  to  aU 
Courts  every 
remedy  of  each. 
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merely  alternative  remedies  for  enforcing  payment  of  money  into     Rules  or 
court,  instead  of  being  as  formerly  successive  remedies  in  general,         ^^^^' 
as  they  were  under  Consolidated  Orders  28,  Rule  3,  in  which  the  Ord.  42. 
defaulting  party  was  in  general  first  attached,  and  on  this  process 
being  ineffectual  then  recourse  was  had  to  sequestration,  which 
might  also  have  been  had  where  non  est  inventus  was  returned  to 
the  writ  of  attachment.   It  is,  however,  apprehended  that  the  effect 
of  the  Rule  will  be  held  to  be  to  render  the  previous  attachment 
unnecessary,  but  not  to  deprive  a  person  who  has  proceeded  by 
attachment  from  resorting  to  a  sequestration  if  it  be  found  desirable. 
See  however  post,  Rule  24  of  this  Order. 

3.  A  judgment  for  the  recovery  or  for  the  delivery  of  the  judgment  for 
possession  of  land  may  be  enforced  by  writ  of  possession.         recovery  of  land 

4.  A  judgment  for  the  recovery  of  any  property  other  than  ^"*  °^  i^osses- 
land  or  money  may  be  enforced :  v  e 

^         ^  ,  For  recovery*  of 

By  writ  for  delivery  of  the  property :  other  property 

By  writ  of  attachment :  ^^}^^  ""' 

J  money. 

By  writ  of  sequestration. 

5.  A  judgment  requiring  any  person  to  do  any  act  other  Judgment  re- 
than  the  payment  of  money,  or  to  abstain  from  doing  any-  to  drfny^act" 
thing,  may  be  enforced  by  writ  of  attachment,  or  by  com-  o<^^er  than  pay 

...    I  money  or  to 

^Iti^-  abstain  from 

any  act,  enforceable  by  attachment  or  committal. 

6.  In  these  Rules  the  term  "  writ  of  execution  "  shall  in-  Meaning  of 
elude  writs  of  fieri  facias,  capias,  elegit,  sequestration,  and  cution''*and^of 
attachment,  and  all  subsequent  wiits  that  may  issue  for  "issuing  exc- 
giving  effect  thereto.     And  the  term  "issuing  execution^"     * 
against  any  party "  shall  mean  the  issuing  of  any  such  pro- 
cess against  his  person  or  property  as  under  the  preceding 

Rules  of  this  Order  shall  be  applicable  to  the  case. 

7.  Where  a  judgment  is  to  the  effect  that  any  party  is  en-  where  judg- 
titled  to  any  relief  subject  to  or  upon  the  fulfilment  of  any  "*e°*  i»  ^^r 
condition  or  contingency,  the  party  so  entitled  may,  upon  ditionaiiy, 
the  fulfilment  of  the  condition  or  contingency,  and  demand  party  entitled 
made  upon  the  party  against  whom  he  is  entitled  to  relief,  contUtion  and 
apply  to  the  Court  or  a  Judo:e  for  leave  to  issue  execution  °^  Remand 

*  •*■  •'  "  ,  ,  made  on  party 

against  such  party.   And  the  Court  or  Judge  may,  if  satisfied  liable,  may 
that  the  right  to  relief  has  arisen  according  to  the  terms  ^f  co^ot  Jnd'r 
the  judgment,  order  that  execution  issue  accordingly,  or  maj*  for  leave  to 
direct  that  any  issue  or  question  necessary  for  the  def^r- J^J  Cwirt^OT  °' 

Judge  may  order  accordiiigly  or  direct  any  qnestion  arising  as  to  rights  of  parties  to  be  tried. 
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Rules  op     mination  of  the  rights  of  the  parties  be  tried  in  any  of  the 
-  ways  in  which  questions  arising  in  an  action  may  be  tried. 


Ord.  42. 

Jnagment  8.  Where  a  judgment  is  against  partners  in  the  name  of 

against  part-     i]^q  firm,  exccution  may  issue  in  manner  following : 
of  firni  how  (<■(■')  Against  any  property  of  the  partnei*s  as  such  : 

execution  may       (j/^  Against  any  person  who  has  admitted  on  the  plead- 
ings  that  he   is,   or  has  been   adjudged   to   be   a 
partner : 
(c.)  Against  any  person  who  has  been  served,  as  a  partner, 
with  the  writ  of  summons,  and  has  failed  to  appear. 
If  party  having  If  the  partv  who  has  obtained  judgment  claims  to  be  entitled 
menr^h  to    ^^   ^^^^^   cxecution  against   any  other  person   as  being   a 
issue  execution  member  of  the  firm,  he  may  apply  to  the  Court  or  a  Judge 
othCTpe^n  as  ^^^  leave  SO  to  do ;  and  the  Court  or  Judge  may  give  such 
memberof  firm,  leave  if  the  liability  be  not  disputed,  or  if  such  liability  be 
leavef  Jnd^      disputed,  may  order  that  the  liability  of  such  person  be  tried 
Court,  if  lia-     and  determined  in  any  manner  in  which  any  issue  or  ques- 
may^order"it  to  ^lou  in  an  actiou  may  be  tried  and  determined. 

be  tried. 

No  writ  of  ex-  9.  No  writ  of  execution  shall  be  issued  without  the  pro- 
W(Without  Auction  to  the  officer  by  whom  the  same  should  be  issued,  of 
production  to    the  judgment  upon  which  the  writ  of  execution  is  to  issue, 

^^om'it^shouid  ^^  ^^  ^^^  ^^Py  ^^^^^^^*  showing  the  date  of  entry.  And 
be  iBsned,  of  the  officer  shall  be  satisfied  that  the  proper  time  has  elapsed 
offi<^(»pV^     to  entitle  the  judgment  creditor  to  execution. 

showing  date  of  entry.    Officer  to  be  satisfied  that  proper  time  has  elapsed. 

No  writ  of  ex-       10.  No  writ  of  execution  shall  be  issued  without  the  party 

^dthont  mlng**  issuing  it,  or  his  solicitor,  filing  a  praecipe  for  that  pui-pose. 

praecipe  for  it.  The  praecipe  shall  contain  the  title  of  the  action,  the  refer- 

Contents  of      ^^^q  ^  ^ji^  record,  the  date  of  the  judgment,  and  of  the 

order,  if  any,  directing  the  execution  to  be  issued,  the  names 

of  the  parties  against  whom,  or  of  the  firms  against  whose 

goods,  the  execution  is  to  be  issued  ;  and  shall  be  signed  by 

the  solicitor  of  the  party  issuing  it,  or  by  the  party  issuing 

Form  of  it,  if  he  do  so  in  person.     The  forms  in  Appendix  (K)  here- 

pracipe.  ^^  ^^y  ^^q  used,  with  such  variations  as  circumstances  may 

require. 

These  Rules  are  substituted  for  R  0.  H.,  1853,  Rule  71,  and 
are  somewhat  fuller  iu  detail,  but  much  to  the  same  effect. 

Kverywritof        n,  Evcry  writ  of  execution  shall  be  indorsed  with  the 

execution  to  be 
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name  and  place  of  abode  or  office  of  business  of  the  solicitor     Rules  of 

actually  suing  out  the  same,  and  when  the  solicitor  actually      ^^^'^'^' 

suing  out  the   writ  shall  sue  out  the  same  as  agent  for  Ord.  42. 
another  solicitor,  the  name  and  place  of  abode  of  such  other  indorsed  with 
solicitor  shall  also  be  indorsed  upon  the  writ ;  and  in  case  ^Xde  or  ^^ 
no  solicitor  shall  be  employed  to  issue  the  writ,  then  it  shall  officeof  solicitor 
be  indorsed  with  a  memorandum  expressing  that  the  same  Hoift,  ^a*"^' 
has  been  sued  out  by  the  plaintiff  or  defendant  in  person,  as  ^^®^  ^®  ^ 
the  case  may  be,  mentioning  the  city,  town,  or  parish,  and  name  and  place 
also  the  name  of  the  hamlet,  street,  and  number  of  the  house  o^a^<ie  of    . 
of  such  plaintiff's  or  defendant's  residence,  if  any  such  there  be.  tor  also,  and  if 

no  solicitor  be 
employed,  then  with  memorandum  that  it  has  been  sued  oat-  by  plaintiff  or  defendant  in 
person,  mentioning  address  as  in  order. 

This  is  nearly  in  terms  a  re-enactment  of  R.  G.  H.,  1853,  Rule  73. 

12.  Every  writ  of  execution  shall  bear  date  of  the  day  on  To  bear  date 
which  it  is  issued.  The  forms  in  Appendix  (F.)  hereto  may  *^  °  *^"®' 
1>e  used,  with  such  variations  as  circumstances  may  require. 

Tliis  is  substituted  for  R.  G.  H.,  1853,  Rule  72. 

13.  In  every  case  of  execution  the  party  entitled  to  execu-  in  execution 
tion  may  levy  the  poundage,  fees,  and  expenses  of  execution,  poundage  fees 

«     «  •  1  and  expenses 

over  and  above  the  sum  recovered.  of  execution 

may  ])e  levied  in  addition  to  sum  recoveredL 

14.  Every  wiit  of  execution  for  the  recovery  of  money  Writ  of  execu- 
shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other  cov^ryof  money 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  *<>.  ^  indoraed 

money  really  due  and  payable  and  sought  to  be  recovered  J^ sheriff  or""^ 
under  the  judgment,  stating  the  amount,  and  also  to  levy  o^cer  *<>  ^i^om 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of  U.  levy  money 
per  cent,  per  annum  from  the  time  when  the  judgment  was  ^^^jy  <^"« 
entered  up,  provided  that  in  cases  where  there  is  an  agree-  and^ini^^.'^if 
ment  between  the  parties  that  more  than  41.  per  cent,  in-  «>"gl»*»  at  4^. 
terest  shall  be  secured  by  the  judgment,  then  the  indorse-  annum,  from 
ment  may  be  accordingly  to  levy  the  amount  of  interest  so  *^™®  ^^^^ 

J      •'  *=>  •'  •'  judgment  en- 

agreed,  tered,  or  larger 

interest  if 

thU  is  the  same  as  R.  G.  H.,  1853,  Rule  76,  save  that  it  is  in  J^"^ 
terms  limited  to  writs  of  execution  for  the  recovery  of  money, 
while  the  old  Rule  in  terms  extended  to  all  writs  of  execution,  and 
in  the  old  Rule  was  contained  a  provision  as  to  writs  entered  up 
before  October  1,  1838,  none  of  which  it  is  supposed  now  exist  in 
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RuLBs  OF     force,  wherefore  it  is  supposed  the  provision   is  omitted  m  the 

^^^^^*       new  Rule.    It  was  said  formerly  that  if  too  much  were  indorsed 

Ord*  42.  01^  ^^6  ^^^^  ^y  mistake  and  levied,  the  excess  should  be  ordered 

If  too  much      ^  ^  refunded  and  with  costs,  but  it  seems  the  writ  was  not 

in  lorsecl  on      irregular  (a)  :  if  too  little,  the  defendant  would  be  compelled  by 

l7to  rttl        ^^^^  ^^  P^^  *^®  difference,  or  in  default  the  plaintiff  was  allowed 

to  issue  a  new  writ  (6),  but  it  would  seem  not  after  airest  on  a  ca. 

sa.  for  the  less  amount  (c). 

Every  one  to         ^5    Every  person  to  whom  any  sum  of  money  or  any  costs 

whom  any  i  •  .  . 

money  or  costs  shall  be  payable  under  a  judgment,  shall  immediately  after 
under^^ud^^^^^  the  time  when  the  judgment  was  duly  entered,  be  entitled 
ment,  imme-    to  sue  out  One  or  more  writ  or  writs  of  fieri  facias,  or  one  or 

entry^en^^Ied  ^^^^  ^^^^^  ^^  writs  of  elegit,  to  enforce  payment  thereof, 
to  fieri  facias    subject  nevertheless  as  follows  : 

jecfaf  follows-  ^^0  ^^  the  judgment  is  for  payment  within  a  period  therein 
If  judgment  is  mentioned,  no  such  writ  as  aforesaid  shall  be  issued 

for  payment  ^ntil  after  the  expii-ation  of  such  period. 

withiD  pcnod  .  . 

mentioned,  no  (6.)  The  Court  or  Judge  at  the  time  of  giving  judgment,  or 

cx^  !red  ^"°^  ^^^  Court  Or  a  Judge  afterwards,  may  give  leave  to 

Court  or  Judge  iss\ie  execution  before,  or  may  stay  execution  until 

attimeof  judg-  any  time  after  the  expiration  of  the  periods  herein- 

ment,  or  Judge  -i     /.  -i      i 

afterwards,  before  prescribed. 

may  give  leave  to  issue  execution  before,  or  stay  execution  until  any  time  after  period  described. 

Replaces  R.  G.  This  stands  instead  of  R  G.  H.,  1853,  Rule  57,  which  is  some- 
H.,  1853,  ^i^j^ij  varied  by  it.  The  old  Rule  was  as  follows  :  "  When  a  plaintiff 
or  defendant  has  obtained  a  verdict  in  term,  or  in  case  a  plaintiff 
has  been  nonsuited  at  the  trial  in  or  out  of  term,  judgment  may 
be  signed  and  execution  issued  thereon  in  fourteen  days,  unless 
the  Judge  who  tries  the  cause,  or  some  other  Judge,  or  the  Com-t, 
shall  order  execution  to  issue  at  an  earlier  or  later  period,  with  or 
without  terms."  This  Rule  was  held  to  apply  where  a  verdict 
was  taken  subject  to  a  reference,  though  the  reference  included 
all  matters  in  difference  (d,) 

Writ  of  execu-  16.  A  writ  of  execution  if  unexecuted  shall  remain  in  force 
forcelwy^"'  for  one  year  only  from  its  issue,  unless  renewed  in  the  manner 
from  issue.  herein-after  provided ;  but  such  Avrit  may,  at  any  time  before 
byT^vrb^fore  ^^^  expiration,  by  leave  of  the  Court  or  a  Judge,  be  renewed, 
expiration  for   by  the  party  issuing  it,  for  one  year  from  the  date  of  such 

year  from  re- 
newal, and  80  ^^)  ggg  j^Q^j  ^  2ett,  16  East,  163. 

(6)  Hunt  V.  Paaamore,  2  D.  P.  C.  Hi. 

(c)  Smith  V.  DickiMon,  5  Q.  B.  602. 

<rf)  O'TooU  V.  Pott,  7  E.  &  B.  102. 
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renewal,  and  so  on  from  time  to  time  during  the  continuance     Rules  of 
of  the  renewed  writ,  either  by  being  marked  with  a  seal  of      ^''"- 


the  Court  bearing  the  date  of  the  day,  month,  and  year  of  O'd-  43. 
such  renewal,  or  by  such  party  giving  a  wiitten  iiotice  of  ^^^^^^^"^^ 
renewal  to  the  sheriff,  signed  by  the  party  or  his  attorney.  Court  bearing 
and  bearing  the  like  seal  of  the  Court ;  and  a  writ  of  execu-  q^^  SSm*'' 
tion  so  renewed  shall  have  effect,  and  be  entitled  to  priority,  notice  of  re- 
according  to  the  time  of  the  original  delivery  thereof.  ^^ed  by^party 

or  his  attorney,  and  bearing  like  seal  of  Court,  writ  to  haye  effect  and  priority  from  original  delivery. 

This  is  almost  in  terms  and  entirely  in  effect  the  same  as  the 
Common  Law  Procedure  Act,  1852,  sect.  124. 

17.  The  production  of  a  writ  of  execution,  or  of  the  notice  Production  of 
renewinff  the  same,  purporting  to  be  marked  with  such  seal  ^*  or  notice 

o  '  r     r  o         ^  sealedfOvidenca 

as  in  the  last  preceding  Rule  mentioned,  showing  the  same  to  of  renewal. 
have  been  renewed,  shall  be  sufficient  evidence  of  its  having 
been  so  renewed. 

This  also  is  the  same  as  the  Common  Law  Procedure  Act,  1852^ 
sect.  125. 

18.  As  between  the  original  parties  to  a  judgment,  execu-  Between  par- 
tion  may  issue  at  any  time  within  six  years  from  the  recovery  *»««  execution 

_        •'  _  may  issue  with- 

Of  the  judgment.  in  six  years  of 

judgment. 

This  rule  does  not  seem  to  change  the  law  as  it  at  present 
exists,  but  it  is  expressed  now  in  clearer  and  more  comprehensive 
terms  than  hitherto.     The  mode  in  which  substantially  the  same 
was  before  enacted  was  as  follows  in  15  <&  16  Vict  c.76,  s.128: —  15&16  Vict. 
"  During  the  lives  of  the  parties  to  a  judgment,  or  those  of  them  ^'  7^»  *•  ^28. 
during  whose  lives  execution  may  at  present  issue  within  a  year 
and  a  day  without  a  scire  facias,  and  within  six  years  from  the 
recovery  of  the  judgment,  execution  may  issue  without  a  revival  of 
the  judgment.    Before  this  enactment,  unless  execution  had  been  Formerly  must 
suspended  by  agreement  (a),  it  must  have  been  issued  within  a  inue  within 
year  and  a  day  after  judgment  was  signed ;  after  that  time,  if  no  ^^^       ^' 
writ  had  been  issued,  and  there  was  no  agreement  dispensing  with 
a  scire  facias  (6),  the  judgment  was  presmned  to  have  been  satisfied, 
and  no  execution  could  ever  after  have  been  issued  thereon,  but  a  otherwise  scu 
scire  facias  must  have  been  sued  out  and  a  fresh  judgment  obtained,  ^^  necessary. 
on  which  alone  the  execution  must  have  been  levied  (c).    A  writ 

(a)  Bucock$  r,  Kemp,  ^  kd.kBl.  676  ;  DoUinff  r,  WhiU^  BaU  Ct  Ca.  L.  &  M. 
170  ;  22  L.  J.  Q.  B.  827. 

(6)  Morgan  v.  Burgt9$^  1  Dowl.  N.  S.  850. 

\e)  Even  though  the  scire  facias  was  issued  without  necessity,  Davit  r.  Norton, 
1  Bing.  133. 

z 
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Rules  op 

Court. 

Ord.  42. 

If  writ  issued 
within  yeiir 
and  day,  it 
might  have 
been  executc<l 
later,  or  new 
writ  of  dif- 
ferent kind 
might  have 
issued  after 
year  and  day. 
Stay  of  execu- 
tion by  error 
and  bail  or 
injunction. 

After  six  years 
or  change  in 
parties,  party 
claiming  exe- 
cution to  apply 
for  leave. 
Court  to  make 
order  for  exe- 
cution or  for 
determining 
rights  of  par- 
ties, &c 


Pormer  prac- 
tice in  such 
case. 


after  the  year  and  day  on  the  old  judgment,  unless  there  was  an 
agreement  waiving  scire  facias,  was  irregular,  and  the  execution 
might  be  set  aside,  or  the  opposite  party  might  bring  error,  but 
it  was  not  void  (a).  But  if  the  writ  issued  before  the  expiration 
of  the  year  and  day  it  might  have  been  executed  aftervrards,  even 
more  than  a  year  after  it  issued,  and  without  any  return  or  entry 
on  the  roll  (6),  and  if  unexecuted,  another  writ  of  a  different  kind 
might  have  been  issued  after  the  year  and  day  (c).  Under  the 
practice  immediately  preceding  the  present  Act,  however,  if  pro- 
ceedings in  error  have  been  taken  and  bail  been  put  in  where 
necessary  (d),  or  proceedings  have  been  stayed  by  injunction  (e), 
execution  could  not  have  issued,  and  it  is  submitted  that  the  law 
in  these  cases  is  not  altered  by  the  rule. 

19.  Where  six  yeara  have  elapsed  since  the  judgment,  or 
any  change  has  taken  place  by  death  or  otherwise  in  the 
parties  entitled  or  liable  to  execution,  the  party  alleging 
himself  to  be  entitled  to  execution  niay  apply  to  the  Court  or 
a  Judge  for  leave  to  issue  execution  accordingly.  And  such 
Court  or  Judge  may,  if  satisfied  that  the  party  so  applying  is 
entitled  to  issue  execution,  make  an  order  to  that  effect,  or 
may  order  that  any  issue  or  question  necessaiy  to  determine 
the  rights  of  the  parties,  shall  be  tried  in  any  of  the  ways  in 
which  any  question  in  an  action  may  be  tried.  And  in 
either  case  such  Court  or  Judge  may  impose  such  terms,  as  to 
costs  or  otherwise,  as  shall  seem  just. 

By  the  former  law  in  the  circumstances  provided  for  by  this  rule 
the  party  alleging  himself  entitled  to  execution  might  either  sue 
out  a  writ  of  revivor  in  the  form  mentioned  thereafter,  or  apply  te 
the  Court  or  a  Judge  for  leave  to  enter  a  suggestion  upon  the  roll 
to  the  effect  that  it  manifestly  appeared  to  the  Court  that  he  was 
entitled  to  have  execution  of  the  judgment  and  to  issue  execution 
thereon,  which  leave  was  granted  by  the  Court  or  Judge  upon  a 
rule  to  show  cause,  or  a  summons  to  be  served  according  to  the 
heretofore  existing  practice,  or  in  such  manner  as  such  Court  or 
Judge  should  direct  (/)  in  the  form  thereafter  given  (g)^  and  upon 


(a)  BlaTichway  ▼.  Burt,  4  Q.  B.  707 ;  overroling  Mortimer  v.  Ptffgot,  4  A.  &  EL 
863  XL 

(6)  Simp9<m  y.  ffeath,  5  M.  &  W.  631 ;  Oreenthiddi  v.  JTamt,  9  M.  &  W. 
774. 

(c)  FraniKn  t.  Uodghinton,  8  D.  &  L.  554. 

(d)  Levy  v.  Price,  2  M.  &  W.  533  ;  SempU  t.  Turner,  6  M.  &  W.  162. 

(f)  15  &  16  Vict.  c.  76,  B.  226 ;  secus  formerly,  Porman  ▼.  /eyet,  5  B.  &  Ad.  835 
(/)  15  &  16  Vict.  0.  76,  8.  129. 
ig)  SchedL  A,  Ko.  7,  to  same  Act 
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such  application,  iii  case  it  manifestly  appeared  that  the  party     Rules  of 
making  application  was  entitled  to  execution,  the  Court  or  Judge       ^o^^'^' 
allowed  such  suggestion  to  be  entered  in  the  form  given  (a),  or  to  Qrd    42. 
the  like  effect,  and  execution  thereupon,  and  made  order  whether 
or  not  the  costs  of  such  application  should  be  paid  to  the  party 
making  it ;  and  in  case  it  should  not  manifestly  so  appear,  the 
Court  or  Judge  discharged  the  rule  or  dismissed  the  summons, 
with  or  without  costs ;  but,  nevertheless,  in  the  last-mentioned 
case  the  party  making  the  application  was  at  liberty  to  proceed  by 
writ  of  revivor  or  action  on  the  judgment  (6).     The  full  details  of 
the  proceedings  in  such  case  can  be  found  by  reference  to  the 
sections  before  cited  and  the  succeeding  sections  (c). 

20.  Every  order  of  the  Court  or  a  Judge,  whether  in  an  Eveiy  order 
action,  cause,  or  matter,  may  be  enforced  in  the  same  manner  enforceable  as 
as  a  judgment  to  the  same  effect. 

Hitherto  no  order  made  by  a  single  Judge  at  chambers  could  Former 
be  enforced,  if  not  obeyed,  until  it  was  first  by  motion  made  a  pi^acticc. 
rule  of  Court  (d),  but  then  it  might,  if  for  payment  of  money,  or 
costs,  be  enforced  either  by  attachment  or  by  execution  (e),  but 
not  by  action  (/),  if  otherwise  by  attachment  only,  this  motion, 
by  the  present  rule,  becomes  unnecessary. 

21.  In  cases  other  than  those  mentioned  in  Rule  18  any  Person  not 
person  not  being  a  party  in  an  action,  who  obtains  any  order  1^?  ^'^  w°" 
or  in  whose  favour  any  order  is  made,  shall  be  entitled  to  ed  order  to  be 
enforce  obedience  to  such  or  by  the  same  process  as  if  he^'^^t^"?^ 

.  ,  •'  -^    ,    .  party  to  action, 

were  a  party  to  the  action  ;  and  any  person  not  being  a  party  and  person  not 
in  an  action,  against  whom  obedience  to  any  judgment  or  ^hom^*«r* 
order  may  be  enforced,  shall  be  liable  to  the  same  process  made,  liable  aa 
for  enforcing  obedience  to  such  judgment  or  order  as  if  he  P^rty****^^*^^'^ 
were  a  party  to  the  action. 

This  rule  seems  to  introduce  a  practice  altogether  new  at 
Common  Law,  but  in  Chancery  orders  made  on  petition  against 
respondents  were  enforceable  as  if  the  respondents  were  parties  to 
a  suit. 

22.  No  proceeding  by  audita  querela  shall  hereafter  be  '^fJ^J'^*"^ 
used ;  but  any  party  against  whom  judgment  has  been  given  party  against 

whom  jadg- 
(a)  Sched.  A,  No.  8,  to  same  Act.  ment  giren 

ib)  15  &  16  Vict.  c.  76,  8.  180.  may  apply  to 

(c)  15  &  16  Vict,  c  76,  ss.  128  to  184  mdnsiTe, 
{d)  1  Tidd's  Fr.,  9th  ed.  511. 
(e)  See  Badman  t.  Puffh,  5  M.  ft  G.  881. 
(/)  HitdkjpayUm  v.  BimcU^  10  Ex.  24. 

X  2 
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RcLw  or    may  apply  to  the  Court  or  a  Judge  for  a  stay  of  execution  or 

.      '^^^'       other  relief  againsl  such  judgment,  upon  the  ground  of  facts 

Ord.  42.  v.hich  have  arisen  too  late  to  be  pleaded ;  and  the  Court  or 

irtay  execution  Judge  may  give  such  relief  and  upon  such  terms  as  may  be  just. 

arising  too  Ute 

to  be  pieade*L  23.  Nothing  in  any  of  the  Rules  of  this  Order  shall  take 
Former  ri^ta  away  or  Curtail  any  right  heretofore  existing  to  enforce  or  give 
jod^'eot,"  not  effect  to  any  judgment  or  order  in  any  manner  or  against  any 
c^ii^^^        person  or  property  whatsoever. 

Onier  in  which  24.  Nothing  in  this  Order  shall  affect  the  order  in  which 
imt»  of  exc-     ^rits  of  execution  may  be  issued. 

cntion  urfiued  *' 

not  affected. 


Ord.  43.  ORDER  XLIH. 

Writs  of  Fieri  Facias  and  Elegit. 

Writii  of  fi.  Ik.       1,  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same 
Mbcfwe  Act.  force  and  effect  as  the  like  writs  have  heretofore  had,  and 

shall  be  executed  in  the  same  manner  in  which  the  like  writs 

have  heretofore  been  executed. 

Write  of  Ten-  2.    Writs  of  venditioni    exponas,  distringas  nuper  vice 

BiM^Sit^^  comitem,  fieri  facias  de  bonis  ecclesiasticis,  sequestrari  facias 

nnper  vice  oo-  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of  a  writ  of 

de braiaa^-  ^^^  fecias  or  of  elegit,  may  be  issued  and  executed  in  the 

Biaaticis,  Ac.,  same  cases  and  in  the  same  manner  as  heretofore. 

to  be  M  here- 
tofore. 


Ord.  44. 


ORDER   XLIV. 
Attachment. 


Writof  Attacli-  1.  A  writ  of  attachment  shall  have  the  same  effect  as  a 
aTpneent  **  writ  of  attachment  issued  out  of  the  Court  of  Chancery  has 
iMoed  out  of    heretofore  had. 

ChADoery. 

unied  withoat  2.  No  writ  of  attachment  shall  be  issued  without  the  leave 
^^y^t^  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice  to  the 
be  anpSed  for  party  against  whom  the  attachment  is  to  be  issued. 

on  notice. 
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Rules  of 
Court. 

ORDER    XLV. 


Attachment  of  Debts. 

1.  Where  a  judgment  is  for  the  recovery  by  or  payment  to  Party  having 
any  person  of  money,  the  party  entitled  to  enforce  it  may  app^oraliy  to 
apply  to  the  Court  or  a  Judge  for  an  order  that  the  judg- examine  debtor 
ment  debtor  be  orally  examined  as  to  whether  any  and  what  due  to  him.  *^ 
debts  are  owing  to  him,  before  an  officer  of  the  Court,  or 
such  other  person  as  the  Court  or  Judge  shall  appoint ;  and 
the  Court  or  Judge  may  make  an  order  for  the  examination 
of  such  judgment  debtor,  and  for  the  production  of  any  books 
or  documents. 

This  rule  is  almost  in  terms  the  60th  section  of  the  Common  Law  17  &  IS  Vict. 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  The  only  difference  is  «•  ^25,  s.  60. 
in  the  wording,  the  old  clause  being :  It  shall  be  lawful  for  any 
creditor  who  has  obtained  a  judgment  in  any  of  the  superior  Courts, 
to  apply,  <feo.,  the  words  "an  officer"  of  the  Court  being  in  the  old 
clause  "  a  master  "  of  the  Court,  and  the  clause  is  continued  in  the 
following  words,  "  and  the  examination  shall  be  conducted  in  the 
same  manner  as  in  the  case  of  an  oral  examination  of  an  opposite 
party  before  a  master  under  this  Act." 

Under  the  former  law  it  was  provided  that  the  Judge  might  in 
bis  discretion  refuse  to  interfere  where  from  the  smallness  of  the 
amount  to  be  recovered,  or  of  the  debt  sought  to  be  attached,  or 
otherwise,  the  remedy  sought  would  be  worthless  or  vexatious  (a). 
This  clause,  however,  seems  deliberately  to  be  omitted  now,  as  the  Apparent  omis- 
section  immediately  succeeding  it  is  re-enacted,  and  it  must,  it  ^tionwv^'^' 
would  therefore  seem,  be  intended  to  repeal  it  unless  it  be  deemed  clanse  of'  C.  L. 
to  have  been  of  no  effect  and  unnecessary.     It  was  held,  however,  !*•  Act,  i860. 
that  an  executor  could  not  avail  himself  of  this  proceeding  on  a  ^♦^^'^I®'^  ^?^^^ 
judgment  obtained  by  his  testator  without  making  himself  a  party  clause  without 
to  the  record  by  suggestion  or  writ  of  revivor  under  the  former  fi"*  making 
practice  (6).     Probably  now  an  application  should  in  such  case  be  "^""*"  v^xty. 
made  under  Order  42,  Rule  19.     The  creditor  entitled  to  apply 
tmder  the  enactment.  Common  Law  Procedure  Act  1854,  sect.  60, 
must  have  been  one  entitled  to  enforce  immediate  payment ;  and  Hol^«r  of  bond 
therefore  the  holder  of  the  bond  of  a  corporation  containing  a  con-  that  holden 
dition  that  all  bondholders  should  be  paid,  pari  passu,  was  held  should  be  paid 
not  to  be  such  a  creditor,  since  an  attachment  would  have  given  ^♦Sdto*  ^^^ 
him  priority  over  other  bondholders  (c),  and  there  is  no  reason  to  attachment. 

(«)  28  h  24  Vict.  c.  126,  s.  2S. 

<&)  Baifnard  r.  Simnums,  5  B.  &  B.  59. 

(«>  Kennct  r.  Wettminster  JmprowmetU  Oommiiiiancn,  11  Ex.  849. 
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Rules  of     suppose  that  the  law  is  in  anywise  altered  in  this  respect.     A 
°^*''        party  to  an  interpleader  issue,  who  had  obtained  an  order  for  his 


Ord.  46.  costs,  was  held  a  judgment  creditor  under  the  old  clause  (a),  and 
would  without  doubt  be  entitled  to  apply  under  the  new  rule. 

Court  or  Judge  2.  The  Court  or  a  Judge  may,  upon  the  ex  parte  applica- 
S^LS^rof  ^i^^  of  such  judgment  creditor,  either  before  or  aft^r  such 
DebtB,  oral    examination,   and   upon  affidavit  by  himself   or   his 

solicitor  stating  that  judgment  has  been  recovered,  and  that 
it  is  still  unsatisfied,  and  to  what  amount,  and  that  any 
other  person  is  indebted  to  the  judgment  debtor,  and  is 
within  the  jurisdiction,  order  that  all  debts  owing  or  accruing 
from  such  thiid  person  (herein-after  called  the  garnishee)  to 
the  judgment  debtor  shall  be  attached  to  answer  the 
judgment  debt ;  and  by  the  same  or  any  subsequent  order 
it  may  be  ordered  that  the  garnishee  shall  appear  before  the 
Court  or  a  Judge  or  an  officer  of  the  Court,  as  such  Court 
or  Judge  shall  appoint,  to  show  cause  why  he  should  not 
pay  the  judgment  creditor  the  debt  due  from  him  to  the 
judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt.- 

17  &  18  Vict.        This  is  in  tei*ms  the  same  as  the  Common  Law  Procedure  Act, 
c.  125,  8.  61.    1854,  sect.  61,  save  that  in  that  section  a  Judge  only  was  men- 
tioned in  every  case,  in  which  now  "the  Court  or  a  Judge" 
stands,  and  where  now  the  words  "  an  officer  "  of  the  Court  stand, 
the  words  were  formerly  "  a  master  "  of  the  Court. 

No  attftchment  1^  ^^  ^^^^  ^^^^  i^  ^'  ^*  ^^  issued  on  a  judgment^  no  attach- 
after  ca.  sa.  ment  could  afterwards  issue  under  this  procedure  (6).  Nothing 
Nothing  could  ^o^^d  be  attached  but  an  actual  debt ;  no  mere  gratuity  (c),  nor 
be  attached  but  legacy  (d),  nor  claim  for  unliquidated  damages,  as  on  a  bond  for 
liquidated  debt,  indemnity  (tf),  nor  the  amount  of  a  verdict  in  an  action  for 
unliquidated  damages  before  signing  of  judgment  (/) ;  but  rent 
Debt  must  be  '^^  attachable  under  the  Act  (j) ;  the  debt  also  must  be  due  to 
due  to  judg-     the  judgment  debtor  himself.     So  an  annuity  granted  to  his  wife, 

reraon^*'^*^'^ ""  ^^^  ^^^^  ^^^^  ^^^  ^  attached  (A),  but  a  debt  due  to  one  of  joint 
debtors  might  hz  attached  (t),  and  so  might  a  debt  due  to  a 


(a)  HarOey  r.  Shemivdl,  1  B.  &  S.  1. 

{b)  Jauraldt  v.  Parker,  6  H.  &  N.  431. 

(c)  Innes  v.  East  India  Co,,  17  C.  B.  351. 

{d)  Macdonald  v.  IloUiHer,  3  W.  R.  522. 

(e)  Johnton  y.  Diamond,  11  Ex.  73. 

(/)  Janes  y.  Thompson,  E.  B.  &  E.  63 ;  Dresser  v.  Johns,  6  C.  B.  N.  S.  429. 

(g)  MUehdL  v.  Lee,  L.  R.  2  Q.  B.  259. 

Q)  Dingley  r.  JRobinson,  26  L.  J.  Ex.  55. 

(»)  MiUer  r.  ifynn,  1  E.  &  E.  1075. 
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testator's  estate  on  a  judgment  against  his  executor  as  such,  not-     Rules  or 

withstanding  a  decree  for  administration  of  the  estate  (a).    The  __z^^^'. 

debt  should  be  one  which  the  judgment  debtor  would  have  a  right  Qrcl.  46. 
to  apply  in  dischcu'ge  of  the  judgment ;  so  a  debt  which  has  been  -^^^^  assigned 
assigned,  cannot  be  attached  (6).     It  has  been  held  that  money  in  could  not  be 
the  hands  of  an  official  manager,  under  a  winding  up  order,  may  attacbcd. 
be  attached  (c),  but  not  money  paid  into  the  Court  of  Admiralty, 
as  the  proceeds  of  the  sale  of  a  ship  {d).     Nor  could  a  creditor  by  Creditor  by 
order  ,of  a  Court  of  Equity  levy  thi»  debt  by  attachment  under  order  in  Chan- 
this  clause  (tf);  the  right  was  only  in  a  judgment  creditor  at  ^J^^*^ 
common  law. 


3.  Service  of  an  order  that  debts  due  or  accruing  to  the  Order  for 

atta^hmeo 
bind  debts. 


judgment  debtor  shall  be  attached,  or  notice  thereof  to  the  '^*<-'^'i»'°«n*  ^ 


garnishee,  in  such  manner  as  the  Court  or  Judge  shall  dij'ect, 
shall  bind  such  debts  in  his  hands. 

This  is  identical  with  sect.  62  of  the  Common  Law  Procedure  Act,  17  &  is  vict. 
1854,  with  the  same  substitution  of  Court  or  Judge  for  Judge  c.  125,  a.  62. 
alone,  as  before  noted. 

If  the  judgment  debtor  became  bankrupt  before  payment,  how-  If  judgmcn*. 
-ever,  the  debts  were  not  bound  by  this  procedure  as  against  his  ^^^ni^Tbe^* 
assignees  (/).    See,  however,  since  Bankruptcy  Act,  1869  (^),         fore  payment, 

query  debts 
attached  rh 

4.  If  the  garnishee  does  not  forthwith  pay  into  Court  the  against 
amount  due  from  him  to  the  judgment  debtor,  or  an  amount  "^^^g''®*^. 
«qual  to  the  ludement  debt,  and  does  not  dispute  the  debt  Proceedings  to 

levy  amount 

due  or  claimed  to  be  due  from  him  to  the  judgment  debtor,  due  fromgar- 
or  if  he  does  not  appear  upon  summons,  then  the  Court  or  "^"^'^ra^tA"**^* 
Judge  may  order  execution  to  issue,  and  it  may  issue  accord- 
ingly, without  any  previous  wiit  or  process,  to  levy  the 
timount  due  from  such  garnishee,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  judgment  debt 

This  is  the  same  as  sect  63  of  the  Common  Law  Procedure  Act,  17  &  is  VicL 
1854,  with  the  same  difference  as  above  noted,  save  that  in  this  <^'  ^^^i  >•  ^3- 
order  the  words  "  it  may  issue  accordingly  *'  are  in  the  former 

(a)  Burton  y.  RcherU,  6  H.  &  N.  93. 

<6)  Hirteh  v.  CoaUi,  18  C.  B.  757. 

(c)  Ex  ParU  Turner,  30  L.  J.  Cb.  92. 

id)  Tht  Wild  Ranger,  2  N.  R.  402. 

(e)  Re  Financial  Corporatum,  Limitedy  Price,  Judgment  DAtor,  L.  & 
4  C.  P.  155. 

(/)  Ilolmet  T.  TutUm,  5  B.  &  B.  65 ;  Turner  ▼.  Jonet,  1  H.  Jc  N.  878 ;  Tilburg 
T.  Brown,  80  L.  J.  Q.  B.  46. 

(g)  Emanud  r.  Bridger,  L  B.  9  Q.  B.  286. 
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Bulks  of  section,  "  it  may  be  sued  forth  accordingly,"  and  the  words  "  or  sa 
^^^'  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt,** 
Ord.  46.  ^^  supplied  at  the  end  of  the  order,  which  seem  by  mistake  to 
have  been  omitted  before.  Attachment  under  these  orders  re- 
sembles  actual  seizure  by  sheriff,  and  gives  the  creditor  who  has 
obtained  a  garnishee  order  absolute  security  within  the  Bankruptcy 
Act,  1869,  sect.  12,  Order  2  (a). 

Court  or  Judge  5.  If  the  garnishee  disputes  his  liability,  the  Court  or 
^  ^vxc  -  ^^^S^»  instead  of  making  an  order  that  execution  shall  issue, 
ditor  to  sue  may  Order  that  any  issue  or  question  necessary  for  deter- 
gamis  ee.        mining  his  liability  be  tried  or  determined  in  any  manner  in 

which  any  issue  or  question  in  an  action  may  be  tried  or 

determined. 

17  &  18  Vict  ^^^  object  to  be  effected  by  this  rule  is  substantially  the  same 
c.  125,  8.  64.  as  by  sect.  64  of  the  Common  Law  Procedure  Act,  18o4,  but  the 
Former  power  Baachinery  is  somewhat  changed.  The  former  power  of  the  judge 
of  Judge  dis-  under  that  section  was  held  t^  be  discretionary  (&)  and  not  ex  debito. 
cretionary.  jf  ^j^^  judgment  creditor  declines  to  proceed,  the  garnishee  was 
entitled  to  have  the  ex  parte  order  dismissed  with  costs  (r).  If  he 
proceed,  the  successful  party  recovered  his  costs,  though  nothing 
Writ  was  not  ^^  ^^^  ^^  them  in  the  section  (d).  To  entitle  the  garnishee  to  a 
granted  with-  writ  under  sect.  64  formerly  he  must  satisfy  the  Court  or  Judge 
out  some  ij^^t  he  had  real  reason  for  disputing  his  liability  (e). 

Froceedin  ^*  ^i^®^®^®^  ^^  proceedings  to  obtain  an  attachment  of 

where  third      debts  it  is  Suggested  by  the  garnishee  that  the  debt  sought 

Senonuledebt.  ^  ^  attached  belongs  to  some  third  pereon,  or  that  any 

third  person  has  a  lien  or  charge  upon  it,  the  Court  or  Judge 

may  order  such  third  person  to  appear,  and  state  the  nature 

and  particulars  of  his  claim  upon  such  debt. 

23  &  24  Yict.       ^^^  ^^  almost  identical  with  the  Common  Law  Procedure  Act, 
c.  126,  8.  29.    1860,23&24yict.c.l26,8.29,theonlydifferencebeingthatthewoids 
"  or  that  any  third  person  has,"  &c.,  are  in  the  former  Act  sub- 
stituted by  the  words  **  who  has,'*  <bo.,  and  that  the  Judge  takes 
the  place  of  the  Court  or  Judge. 

Co  rt  J  di»  *^'  -^^^^  hearing  the  allegations  of  such  third  person 
may  bar  claim  imder  such  Order,  and  of  any  other  person  whom  by  the 
andn^^^****"  Same  or  any  subsequent  order  the  Court  or  Judge  may  order 

*^^"**  (a)  Emmanud  y.  Bridffer,  L.  B.  9  Q.  B.  286. 

(b)  Wise  y.  Birkenthaw,  29  L.  J.  Bx.  240. 
(r)  WintU  v.  Wiaiam$,  S  H.  &  N.  288. 

(d)  Johnton  r.  Diamond,  11  Bx.  481. 

(e)  Newman  y.  Hook,  i  C.  B.  N.  S.  484. 
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to  appear,  or  in  case  of  such  third  person  not  appearing     Rui.m  of 
when  ordered,  the  Court  or  Judge  may  order  execution  to  -  -^ — 

issue  to  levy  the  amount  due  from  such  garnishee,  or  any  Ord.  46. 
issue  or  question  to  be  tried  or  determined  according  to  the 
preceding  Rules  of  this  Order,  and  may  bar  the  claim  of 
such  third  person,  or  make  such  other  order  as  such  Court  or 
Judge  shall  think  fit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  any)  of  such  tliird  person, 
and  to  costs,  as  the  Coui*t  or  Judge  shall  think  just  and 
reasonable. 

This  is  also  identical  with  the  Common  Law  Procedure  Act,  18G0,  23  &  24  Vict, 
sect.  30,  the  diiferences  introduced  by  Rule  5  into  the  practice  being  ^-  ^^^>  *•  ^^- 
ex  necessitate  rei  observed  and  continued  in  this  rule  accordingly. 

8.  Payment    made    by  or    execution    levied    upon    the  Garnishee 
garnishee  under  any  such  proceeding  as  aforesaid  shall  be  a  d^^^««<^- 
valid  discharge  to  him  as  against  the  judgment  debtor,  to 

the  amount  paid  or  levied,  although  such  proceeding  may  be 
set  aside,  or  the  judgment  reversed. 

This  is  the  same  as  the  Common  Law  Procedure  Act,  1854,  sect.  65.  17  &  18  Vict. 
The  payment,  to  be  a  discharge,  should  be  under  an  actual  order  to  !^^^*,.'*'  ^^' 
pay  and  not  under  a  mere  ex  parte  attachment,  and  it  must  be  an  charge, 
actual  payment  in  money,  not  by  bills,  unless  they  be  accepted  as 
payment  (or). 

9.  There  shall  be  kept  by  the  proper  officer  a  debt  attach-  Attachment 
ment  book,  and  in  such  book  entries  shall  be  made  of  the  ^^^^  ^®^^ 
attachment  and  proceedings  thereon,  with  names,  dates,  and 
statements  of  the  amount    recovered,  and  otherwise ;    and 

copies  of  any  entries  made  therein  may  be  taken  by  any 
person  upon  application  to  the  proper  officer. 

This  is  the  same  as  the  Common  Law  Procedure  Act,  1854, 17  &  is  Vict, 
sect.  06 ;  but  the  wording  is  slightly  altered,  the  old  Rule  ordering  c  125,  b.  66. 
that "  in  each  of  the  superior  Courts  there  shoidd  be  kept,  at  the 
master's  office,  &c.,"  and  the  words  "  any  master'*  being  used  in- 
stead of  "  the  proper  officer  "  at  the  end- 

10.  The  costs  of  any  application  for  an  attachment  of  Costs  of  appli- 
debts  and  of  any  proceedings  arising  from  or  incidental  to  ^*'**°* 

(a)  Turner  r.  J(me$,  1  H.  &  N.  878. 
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KuiBs  OF     such  application,  shall  be  in  the  discretion  of  the  Court  or  a 

Court.         t    j 
Judge. 


Ord.  46. 

17  &  18  Vict.    ^^ 
c.  125,  s,  67.     G7. 


This  is  the  same  as  the  Common  Law  Procedure  Act,  1854,  sect. 


Ord.  46.  ORDER  XLVI. 

Charging  of  Stock  or  Shares  and  Distringas. 

Order  charging  1.  An  Order  charging  stock  or  shares  may  be  made  by  any 
"^^^^kT  ^^T^  Divisional  Court  or  by  any  Judge,  and  the  proceedings  for 
by  Court  or  obtaining  such  order  shall  be  such  as  are  directed,  and  the 
Judge.  eflfect  shall  be  such  as  is  provided  by  1  &  2  Vict.  c.  110,  ss. 

14  and  15,  and  3  &  4  Vict.  c.  82,  s.  1. 

Distringas  of  2.  Any  person  claiming  to  be  interested  in  any  stock 
stock.  transferable  at  the  Bank  of  England  standing  in  the  name  of 

any  other  person  may  sue  out  a  writ  of  distringas  pursuant  to 
the. statute  5  Vict.  c.  8,  as  heretofore.  Such  writ  to  be 
issued  out  of  any  ofl3ce  of  the  High  Court  in  London,  where 
writs  of  summons  are  issued. 

Consolidated  There  seems  to  be  an  error  in  the  print  in  this  rule :  5  Vict.  c.  8, 
Orders,  Order  ig  printed,  it  would  soem,  for  5  Vict.  c.  5.  The  rule  seems  to 
27,  Rule  1.       g^g^jj^  fQj.  Consolidated- Order,  27,  Rule  1. 

Under  that  rule,  or  one  in  the  same  terms,  it  was  held  that  a 
party  who  had  obtained  a  distringas  under  the  dth  section  of 
5  Vict.  c.  5,  might  nevertheless  also  obtain  an  iuj unction  under 
the  4th  section  of  the  same  act  (a),  but  the  order  would  not  be 
indefinitely  continued  if  no  bill  were  filed  (6),  though  the  filing  of 
a  bill  did  not  necessarily  discharge  the  writ  (c). 


Ord.  47.  ORDER  XLVIL 

Writ  of  Sequestration. 

Where  person  Where  any  person  is  by  any  judgment  directed  to  pay 
neglects  to  fui-  money  into  Court  or  to  do  any  other  act  in  a  limited  time. 
Court  within    ^^^  ^®^  ^"®  scrvicc  of  such  judgment  refuses  or  neglects  to 

(a)  JU  Marquis  of  Itertford,  1  Ph.  129 ;  see  also  Ex  parte  Amy<4,  cited  in 
notes  to  that  case,  130. 
(6)  S.  a,l  Ha.  684. 
(c)  S.C.,l  Ph.  203. 
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obey  the  same  according  to  the  exigency  thereof,  the  person     Rules  of 
prosecuting  such  judgment  shall  at  the   expiration  of  the  - 


time  limited  for  the  perfonnance  thereof,  be  entitled,  without  Ord.  47. 
obtaining  any  order  for  that  purpose,  to  issue  a  writ   of  *i™e  ordered 

fiif'tiei'  due  8er> 

sequestration  against  the  estate  and  effects  of  such  disobe-  vice  of  order, 
dient  person.     Such  writ  of  sequestration  shall   have  the  p^y  prosecut- 
same  effect  as  a  writ  of  sequestration  in  Chancery  has  hereto-  have  writ  of  ^ 
fore  had,  and  the  proceeds  of  such  sequestration  may  be  sequestration 
dealt  with  in  the  same  manner  as  the  proceeds  of  writs  of  similar  to 
sequestration  have  heretofore  been  dealt  with  by  the  Court  former  writ  cf 

*„  ''  sequestration 

of  Chancery.  in  chancery. 

The  rule  which  this  most  nearly  resembles  was  the  Consolidated  Consolidated 
Order  29,  Rule  3,  which  gave  first  a  writ  of  attachment,  next,  on  that  ^^^^\  ^3^*^^ 
being  inefficacious  to  compel  performance  of  the  order  disobeyed,  a     ' 
commission  of  sequestration,  and  in  case  the  attachment  had  a 
return  of  non  est  inventus  made  to  it,  then  giving  the  party  suing 
it  out  the  option  of  a  commission  of  sequestration,  or  an  order  for 
the  serjeant-at-arms,  and  such  other  process  as  he  was  formerly 
entitled  to  upon  a  return  non  est  inventus  made  by  commissioners 
named  in  a  commission  of  rebellion  issued  for  non-performance  of 
a  decree  or  order.     See  as  to  sequence  of  one  writ  after  the  other. 
Order  42,  Rule  24. 

ORDER  XLVIIL  Ord.  48. 

Writ  of  Possession. 

1.  A  judgment  that  a  party  do  recover  possession  of  any  writ  of  posses- 
land  maybe  enforced  by  writ  of  possession  in  manner  hereto-  ^"^^^  ^  recover 
fore  used  in  actions  of  ejectment  in  the  Superior  Couits  of  ^  ' 
Common  Law. 

The  writ  of  possession  was  made  returnable  immediately  after  Description  of 
execution  thereof  (a),  or  on  a  day  certain  in  term  (6).     The  writ  \^^  recovere<l 
must,  like  all  other  writs  of  execution,  have  been  conformable  to  ***  ^"*  ^'  ^*°*' 
the  judgment,  and  therefore  if  by  default  it  must  describe  the 
premises  as  they  were  described  in  the  writ ;  if  upon  verdict,  as 
they  are  found  by  the  jury.     The  claimant  was  entitled  to  the 
writ,  though  his  title  had  expired  at  the  time  of  the  trial,  imless 
the  defendant  had  shown  he  was  not  entitled  (c). 

The  duty  of  the  sheriff  in  executing  such  a  writ  is  to  deliver  Duty  of  sheriff, 
complete  possession  of  every  parcel,  and  for  this  purpose  he  may 

(a)  Dot  d.  Iludwn  y.  Itce,  18  Q.  B.  806  ;  3  &  4  W.  4,  c.  67,  s.  2. 

(h)  E.  G.  H.  1868,  Rule  72. 

(c)  Gibbin$  y.  BucHand,  1  H.  &  0.  736. 
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Rules  op     enter  by  force  if  necessary.     If  an  undivided  portion  only  is  re- 

Court.       covered,  he  is  to  put  the  claimant  in  possession  of  such  portion 

Ord.  48.  o^^V  ('0*  ^^^  claimant,  or  some  person  on  his  behalf,  must  attend 
How  Court  to  receive  possession  and  to  point  out  the  particular  premises.  If 
regulates  exe-  the  claimant  take  more  than  he  has  recovered,  the  Court  will  on 
writ  °  "  motion  order  him  to  restore  it  (6) ;  so  if  the  execution  be  set  aside 
he  will  be  ordered  to  restore  possession  (c).  If,  on  the  other  hand 
the  defendant,  or  perhaps  any  one  else  at  his  instance  (d),  forcibly  re- 
enter, they  will  order  him  to  vacate,  or  direct  a  fresh  writ  or  writ 
of  restitution  to  issue  (e).  In  the  last  cited  case  a  second  writ  of 
possession  was  granted,  though  re-entry  was  not  made  till  some 
days  after  possession  had  been  delivered  ;  but  it  had  formerly  been 
held  that  no  second  writ  could  be  granted  after  the  firat  had  been 
completely  executed  (/),  whether  that  had  been  actually  returned 
or  not  ((/),  nor  can  a  writ  of  restitution  issue  for  the  defendant  while 
the  judgment  for  the  claimant  remains  (A).  Any  order  to  restore 
possession  should  be  directed  to  a  party  by  name,  otherwise  no  at- 
tachment can  issue  for  disobedience  to  it  (i) ;  and  no  order  would 
formerly  be  made  upon  a  stranger  to  the  action  (k),  unless  perhaps 
in  the  cases  above  mentioned,  but  it  is  doubtful  how  far  this  laat 
restriction  would  now  hold. 

menT party  if       2.  Where  by  any  judgment  any  pei-son  therein  named  is 
directed  to  de-  directed  to  deliver  up  possession  of  any  lands  to  some  other 

liver  possession  .,  ..  i     •    j  x    i.    n        -xl       x 

of  lands  to  an-  peison,  the  person  prosecuting  such  judgment  shall,  without 
other,  the  party  any  Order  for  that  purpose,  be  entitled  to  sue  out  a  writ  of 

prosecuting  the  .  a.,.  h^j'x'L'j  •ri. 

judgment  en-    possession  On  filing  an  atfadavit  showing  due  service  of  such 
titled  to  v-Tit    judgment  and  that  the  same  has  not  been  obeyed. 

on  showing  ser-  "^      *=* 
vice  of  judg- 
ment and  dis- 
obedience  to  it.      .  ORDER  '  XLIX. 

Ord.  49.  _  _ 

Writ  of  Delivery. 

Writ  of  de-  A  writ  for  delivery  of  any  property  other  than  land  or 

pr^Un^use  ^^ney  may  be  issued  and  enforced  in  the  manner  heretofoi-e 
in  actions  of     in  use  in  actions  of  detinue  in  the  Superior  Courts  of 
e  inue.  Common  Law. 

(a)  Per  Parire,  B.,  in  Doe  ▼.  Kinff,  6  Ex.  793. 
(6)  Jtoe  d.  Savl  v.  Dawaon,  8  WilB.  49. 
(c)  Doc  d.  Stephent  v.  Lord,  7  A.  &  E.  610. 
(c^)  See  Doe  d.  Thompton  v.  Mirehoute,  2  D.  P.  C.  200. 
(f)  Doe  d.  Pitcher  v.  Roe,  9  D.  P.  C.  971 ;  Doe  d.  Lhydv,  Roe,  2  DowL  N.  S. 
407. 
(/)  See  Upton  and  WelU*t  Cote,  1  Leon.  145 ;  Ca.  ocii. 
ig)  Doe  d.  Pate  r.  Roe,  1  Taun.  65. 
(A)  Doe  d.  Stepheni  r.  Lord,  7  A.  &  B.  610. 
(ft)  Doe  d.  Lewis  T.  EUia,  9  D.  P.  C.  944. 
{k)  Ibid. 
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Rules  of 

ORDER    L.  ^°""- 


Change  of  Parties  by  Death,  &c.  Ord.  60. 

1.  An  action  shall  not*  become  abated  by  reason  of  the  ^^^  hfrnar- 
mamage,  death,  or  bankruptcy  of  any  of  the  parties,  if  the  nage,  death,  or 
cause  of  action  survive  or  continue,  and  shall  not  become  pj^y  jf^cauro 
defective  by  the  assignment,  creation,  or  devolution  of  any  of  action  con- 
estate  or  title  pendente  lite.  to^bwome  de- 
fective by  assignment,  creation,  or  devolution  of  estate. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolu- 1?  case  of  mar- 
tion  of  estate  by  operation  of  law,  of  any  party  to  an  action,  bw^ptey,'  or 
the  Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  the  devolution  of 

6fitft.tA  or  u&rtv 

complete  settlement  of  all  the  questions  involved  in  the  court  or  Judge 
action,  order  that    the    husband,   personal    representative,  °^y  °''.<^®T  ^^^' 

m  ..  •/*  f        1  1      cessor  in  in- 

trustee,  or  other  successor  in  interest,  if  any,  of  such  party  be  terest  to  be 
made  a  party  to  the  action,  or  be  served  with  notice  thereof  °^®  P*^y* 
in  such  manner  and  form  as  herein-after  prescribed,  and  on 
such  terms  as  the  Court  or  Judge  shall  think  just,  and  shall 
make  such  order  for  the  disposal  of  the  action  as  may  be 
just. 

3.  In  case  of  an  assignment,  creation,  or  devolution  of  any  ^?  ^^^  °^  ^^ 

,  ITT  •  1  •         t         signmcnt,  crea- 

estate  or  title  pendente  lite,  the  action  may  be  continued  by  tion,  or  devo- 
or  against  the  person  to  or  upon  whom  such  estate  or  title  ^^^^^J^  °^  ^i?® 

°  J        1      J  pendente  lite, 

has  come  or  devolved.  action  may  be 

continued 

By  the  Common  Law  Procedure  Act  1852,  15  &  16  Vict.  c.  76,  against  person  . 
s.  141,  the  marriage  of  a  woman,  plaintiff  or  defendant,  shall  not  t^^t  hw^'' 
cause  the  action  to  abate,  but  the  action  may  notwithstanding  be  devolved. 
proceeded  with  to  judgment ;  and  such  judgment  piay  be  executed  15  k  16  Vict. 
against  the  wife  alone,  or  by  suggestion  or  writ  of  revivor  pur-  ^-  ^^»  »•  141. 
Buant  to  this  Act,  judgment  may  be  obtained  against  the  hus- 
band and  wife  and  execution  issue  thereon,  and  in  case  of  a 
judgment  for  the  wife,  execution  may  be  issued  thereon  by  the 
authority  of  the  husband  without  any  writ  of  revivor  or  sugges- 
tion ;  and  if  in  any  such  action  the  wife  shall  sue  or  defend  by 
attorney  appointed  by  her  when  sole,  such  attorney  shall  have 
authority  to  continue  the  action  or  defence,  unless  such  authority 
be  countermanded  by  the  husband,  and  the  attorney  changed 
according  to  the  practice  of  the  Court 

At  the  common  law  the  death  of  a  sole  plaintiff  or  sole  sur- 
viving plaintiff  before  judgment  formerly  abated  the  suit,  but  by 
the  Common  Law  Procedure  Act,  1852,  sect.  135,  it  is  provided  in  Sect.  135. 
such  case  that  the  action  shall  not  abate,  but  the  legal  representa- 
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Rules  of     tive  of  the  plaintiff  may,  by  leave  of  the  Court  or  a  Judge,  enter  a 
^^'''^*^'       suggestion  of  the  death,  and  that  he  is  such  legal  representative. 


Ord,  60.  ^^^  ^^®  action  shall  thereupon  proceed,  and  if  such  suggestiou 
be  made  before  trial,  the  truth  of  the  suggestion  shall  be  tried 
thereat  together  with  the  title  of  the  deceased  plaintiff ;  and  such 
judgment  shall  follow  upon  the  verdict  in  favour  of  or  against  the 
person  making  such  suggestion,  as  if  such  person  were  originally 
the  plaintiff.     This  clause  has  been  held  to  apply  only  to  cases 
Only  in  case      w  here  before  the  Act  the  cause  of  action  would  have  survived  to 
hav°'*iirvlv^d   *^^  representative ;  so  in  an  action  for  personal  injuiy  by  negligence 
to  representa-   no  suggestion  could  be  ipade  (a).     It  was  also  by  the  same  Act, 
tiTe.  sect.  140,  enacted  that  '^If  the  plaintiff  in  any  action  happen  to 

Sect.  140.        die  after  an  interlocutory,  and  before  a  final  judgment  obtained 
therein,  the  said  action  shall  not  abate  by  reason  thereof,  if  such 
action  might  be  originally  prosecuted  or  maintained  by  the  executor 
or  administrator  of  such  plaintiff,"  and  the  executor  might  pro- 
ceed to  judgment  by  writ  of  revivor.     But  it  was  held  the  executor 
Not  in  action     could  not,  in  an  action  for  libel  by  the  testator  where  special 
of  libel  where    damage  was  not  laid,  proceed  to  final  judgment  (b).     If  the  death 
damMe  laid,     l^appe^od  before  a  writ  of  inquiry  was  executed,  the  writ  of  revivor 
Fonn  of  writ  of  must  have  been  to  show  cause  why  the  damages  should  not  be 
revivor,  &c.      assessed  and  recovered  (c)  if  afterwards,  why  the  damages  assessed 
should  not  be  recovered  (d),  and  judgment  was  for  the  executor 
not  the  original  plaintiff  (e).     If  the  plaintiff,  or  indeed  the  defen- 
dant, either  die  after  verdict  and  before  judgment,  the  death  could 
not  be  alleged  for  error,  so  as  the  judgment  were  entered  within 
two  months  after  verdict  (/),  and  though  the  death  happened  before 
Death  before     ^^®  verdict  was  actually  given  on  the  cause  tried,  if  it  were  after 
verdict  actually  the  firat  day  of  the  sittings  (g),  on  the  commission  day  of  the 
&^e^  assizes  (h),  it  was  within  the  statute;  for  the  sittings,  or  the  assizes 

were  but  one  day  in  law,  but  each  sittings  in  term  are  distinct,  and 
it  is  supposed  that  this  will  not  now  be  so,  as  the  sittings  are  to  be 
now  continued  (t). '  This  statute  (k)  was  not  confined  to  the  case 
Not  confined  to  ^^  actions  whose  cause  survived  to  the  executor,  and  therefore  the 
cases  where  ^  executor  might  under  it  enter  up  judgment  in  an  action  for  libel  {I) ; 
and  the  entry  was  good  if  the  judgment  were  signed,  though  the 

(a)  Flinn  v.  Perkins,  82  L  J.  Q.  B.  10. 

(6)  Irdand  v.  Champneys,  4  Taunt.  884. 

(c)  Smith  V.  Harmon,  1  Solk.  815. 

id)  Ocldswcrthy  v.  SouihcoU,  1  Wils.  243 ;  Executors  of  Wright  v.  Kutt. 
1  T.  R.  888. 

(e)  Weston  v.  James,  1  Salk.  42. 

(/)  17  Ch.  2,  c.  8,  B.  1 ;  15  &  16  Yict.  c  76,  8.  139,  re-enacting  former  stat. 
of  Ch.  2. 

(a)  Jacobs  v.  Miniconi,  7  T.  R.  81  ;  Cheetham  v.  Stwrievant,  1  D.  ft  L.  631. 

(A)  Anon.,  1  Salk.  8  ;  7  T.  R.  82  n.;  Plommer  v.  Webb,  2  Raym.  1415  n. 

(«)  Johnson  v.  Budge,  8  Dowl.  207  ;  Taylor  v.  Harris,  8  K  &  P.  549. 

(k)  17  Ch.  2,  c.  8,  8.  1,  re-enacted  by  15  k  16  Yict.  c.  76,  s.  139. 

(0  Palmer,  v.  Cohen,  2  B.  &  Ad.  966. 


action  gnryiye(^ 


Sched.  1.]  CHANGE  OF  PARTIES  BY  DEATH.  319 

costs  were  not  taxed  (a),  but  to  bring  the  statute  into  operation     Rules  op 
there  must  have  been  a  verdict,  a  nonsuit  was  insufficient  (6) ;  but         ^^^^' 


verdict  entered  up  pursuant  to  leave  reserved  at  the  trial  was  Ord.  60. 

within  the  statute,  and  if  the  party  having  the  leave  died  before  the  Verdict  waa 

motion  could  be  made,  it  might  be  made  by  the  executor  (c).     A  neccsairy,  non- 

verdict  subject  to  a  reference  was  also  within  the  Rule  (c?),  and  ^^^^^  ^°* 

application  might  be  made  within  two  months  after  the  award,  to 

enter  judgment  nunc  pro  twnc.    The  judgment  in  these  cases  was  Formof  judg- 

entered  for  the  original  plaintiff,  but  the  executor  must  have  sued  n^®^*  ^  *^es6 

out  a  writ  of  revivor  or  entered  a  suggestion  to  have  execution  {e),  ^^**^ 

If  the  judgment  were  signed  and  execution  issued  on  the  day  of 

the  plaintiff's  death  they  would  be  regular,  as  they  relate  to  the 

first  instance  of  the  day  when  the  plaintiff  was  still  alive  (/). 

By  the  Common  Law  Procedure  Act,  1852,  s.  136  :  If  there  be  15  &  16  Vict. 
two  or  more  plaintiffs  and  one  or  more  of  them  should  die,  if  the  ^*  '^»  »•  ^^6. 
cause  of  action  shall  survive  to  the  surviving  plaintiff  or  plaintiffs, 
the  action  shall  not  be  thereby  abated,  but  such  death  being 
suggested  upon  the  record,  the  action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plaintiffs. 

Where  but  for  the  Common  Law  Procedure  Act,  1852,  an  17  &  is  Vict. 
action  would  have  abated  by  reason  of  the  death  of  either  party,  c.  125,  s,  92. 
e.g.y  in  case  of  plaintiffs  on  the  death  of  a  sole  plaintiff  before 
verdict,  or  interlocutoiy  judgment,  and  in  which  the  proceedings 
might  be  revived  and  continued  under  that  Act,  the  defendant  or 
person  against  whom  the  action  might  be  so  continued  might  apply 
by  summons  to  compel  the  plaintiff,  or  person  entitled  to  proceed 
with  the  action  in  the  room  of  the  plaintiff,  to  proceed  according  to 
the  provisions  of  the  said  Act  within  such  time  as  the  Judge  should 
order,  and  in  default  of  such  proceeding,  the  defendant  or  other  person 
against  whom  the  action  might  be  so  continued  as  aforesaid,  was 
entitled  to  enter  a  suggestion  of  such  default,  and  of  the  represen- 
tative character  of  the  person  by  or  against  whom  the  action  might 
be  proceeded  with,  as  the  case  might  be,  and  to  have  judgment  for 
the  costs  of  the  action  and  suggestion  against  the  plaintiff,  or  against 
the  person  entitled  to  proceed  in  his  room,  as  the  case  might  be,  and 
in  the  lattercase  to  be  levied  of  the  goodsof  thetestatororintestate(^). 

The  death  of  a  sole  defendant  before  judgment  was  at  common  15  ^  iq  w^^ 
law  an  abatement  of  the  action  commenced  against  him,  but  this  c.  76,  b.  135. 
was  amended  by  the  135th  section  of  the  Common  Law  Procedure 
Act,  1852,  before  mentioned,  which  applied  equally  to  defendants  as 

(o)  Fewina  v.  Lethhridge,  4  H.  &  N.  413  ;  28  L,  J.  Ex.  243,  sub  nom.  Fractn 
V.  Lethbridge. 

(h)  J>owbiggin  v.  Harriwn,  10  R  &  C.  480. 
(c)  Freeman  v.  Hosher,  13  Q.  B.  780. 
{d)  HtalhcoU  V.  Wing,  11  Ex.  355. 
(«)  Earl  V.  Bnwny  1  Wils.  302. 
(/)  WrigH  V.  MUU,  4  H.  &  N.  488. 
(y)  17  &  18  Vict.  c.  125,  a.  92. 
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RuLBs  or     to  plaintiffs.     Leaying  the  course  of  practice  in  the  different  cases 

^^*^' to  be  defined  by  the  succeeding  sections,  of  which  the  138th  was 

Ord.  60.  ^^^^^^^  ^^  ^^®  ^^^^^  ^^  ^^^  defendants,  it  went  on  to  provide,  "In 
15  ft  16  Vict  ^^^^^  ^^  ^^^  death  of  a  sole  defendant,  or  sole  snnriving  defendant, 
c.  76,  8.  138.  where  the  action  survives,  the  plaintiff  may  make  a  suggestion  either 
Proceeding  in  in  any  of  the  pleadings,  if  the  cause  has  not  anived  at  issue,  or  in  a 
case  of  d«fcth  copy  gf  the  issue  if  it  has  so  arrived,  of  the  death,  and  that  a  person 
viYing  de-  '  1^^^°^^  therein  is  the  executor  or  administrator  of  the  deceased,  and 
fendant  may  thereupon  serve  such  executor  or  administrator  with  a  copy  of 

the  writ  and  suggestion,  and  with  a  notice  signed  by  tiie  plaintiff 
or  his  attorney,  requiring  such  executor  or  administrator  to  appear 
within  eight  days  after  service  of  the  notice,  indusive  of  the  day  of 
such  service,  and  that  in  default  of  his  so  doing,  the  plaintiff  may 
sign  judgment  against  him  as  such  executor  or  administrator ;  and 
the  same  proceeding  may  be  had  and  taken  in  casa  of  nonappear- 
ance after  such  notice^  as  upon  a  writ  against  such  executor  or 
administrator  in  respect  of  the  cause  for  which  the  action  was 
brought ;  and  in  case  no  pleadings  have  taken  place  before  the 
death,  the  suggestion  shall  form  part  of  the  d^aration  (a),  and  the 
declaration  and  suggestion  may  be  served  together,  and  the  new 
defendant  shall  plead  thereto  at  the  same  time ;  and  in  case  the 
plaintiff  shall  have  declared,  but  the  defendant  shall  not  have 
pleaded  before  the  death,  the  new  defendant  shall  plead  at  the 
same  time  to  the  declaration  and  suggestion,  and  in  case  the 
defendant  shall  have  pleaded  before  the  death,  the  new  defendant 
shall  have  liberty  to  plead  to  the  suggestion  only  by  way  of  denial, 
or  such  plea  as  may  be  appropriate  to  and  rendered  necessary  by 
his  character  of  executor  or  administrator,  unless  by  leave  of  the 
Court  or  a  Judge  he  shoidd  be  permitted  to  plead  fresh  matter  in 
answer  to  the  declaration  ;  and  in  case  the  defendant  shall  have 
pleaded  before  the  death,  but  the  pleadings  shall  not  have  arrived 
at  issue,  the  new  defendant  besides  pleading  to  the  suggestion  shall 
continue  the  pleadings  to  issue  in  the  same  manner  as  the 
deceased  might  have  done,  and  the  pleadings  upon  the  declaration 
and  the  pleadings  upon  the  suggestion  shall  be  tried  together ;  and 
in  case  the  plaintiff  shall  recover,  he  shall  be  entitled  to  the  like 
judgment  in  respect  of  the  debt  or  sum  sought  to  be  recovered, 
and  in  respect  of  the  costs  prior  to  the  suggestion,  and  in  respect 
of  the  costs  of  the  suggestion  and  subsequent  thereto,  he  shall  be 
entitled  to  the  like  judgment  as  in  an  action  originally  commenced 
against  the  executor  or  administrator."  The  bankruptcy  of  a 
^b^S*^  ^^  plaintiff  in  an  action  vested  of  course  the  interest  of  the  bankrupt 
^  plaintiff  in  his  assignees  or  now  his  trustee,  and  by  thus  making  a 

complete  devolution  of  his  interest,  caused  an  imperfection  in  the 

(a)  If  the  enactment  he  not  yirtually  repealed  this  mtut  in  f atnre  be   read 
**  statement." 
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suit,  unless  the  bankrupt  were  a  mere  trustee,  and  suing  as  such,     Bulks  of 
in  which  case  his  bankruptcy  had  no  effect  upon  the  suit.  ^^^' 


By  the  Common  Law  Procedure  Act,  1852,  sect.  142,  "The  Ord.  60. 
bankruptcy  or  insolvency  of  the  plaintiff  in  any  action  which  the  15  &  16  Vict 
assignees  might  maintain  for  the  benefit  of  the  creditors  shall  not  ^-  7^»  ^'  ^^2. 
be  pleaded  in  bar  to  such  action  unless  the  assignees  shall  decline  J^^fruptcy 
to  continue  and  give  security  for  the  costs  thereof  upon  a  Judge's  of  pUintiff 
order,  to  be  obtained  for  that  purpose  within  such  reasonable  time  ^^eJ»  not  to 
as  the  Judge  may  order,  but  the  proceedings  may  be  stayed  until  *       action- 
such  election  is  made,  and  in  case  the  assiguees  neglect  or  refuse 
to  continue  the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may  within  eight  days  after 
such  neglect  or  refusal  plead  the  bankruptcy.*'     This  only  applies 
in  cases  where  the  bankruptcy  occurs  pendente  lite  (a),  and  though 
the  section  only  in  terms  mentions  bankruptcy,  yet  insolvency  Kxtent  of 
might  be  pleaded  under  the  like  circumstances  (6)  and  the  plaintiff  ®'*^*°*®'^*- 
confessing  the  plea  was  entitled  to  his  costs  (c).     A  plea  of  the 
bankruptcy  of  a  sole  plaintiff  was  an  issuable  plea  (d)  secus  where 
the  bankruptcy  of  one  of  several  plaintiffs  was  pleaded  (^),  though 
in  such  case  the  plea  was  in  bar  (/)  if  the  bankruptcy  were  before 
action  brought. 

The  bankruptcy  alone  of  a  defendant  formed  no  defence  to  an  Bankruptcy 
action,  nor  did  it  abate  the  suit;  but  by  the  12th  section  of  the  alone  formerly 
Bankruptcy  Act,  1869,  it  was  enacted,  that  where  a  debtor  shall  ^^^  °^* 
be  adjudicated  a  bankrupt  no  creditor  to  whom  the  bankrupt  is  Act  of  186P 
indebted  in  respect  of  any  debt  provable  in  the  bankruptcy  shall ».  12. 
have  any  remedy  against  the  property  or  person  of  the  bankrupt 
in  respect  of  such  debt  except  in  manner  directed  by  this  Act, 
and  then  follows  an  exception  allowing  secured  creditors  to  realize 
their  securities. 

Formerly  the  fact  of  a  plaintiff  having  proved  his  debt,  which  Formerly  proof 
used  to  be  an  election  on  his  part  of  the  bankruptcy  proceedings,  in  bankruptcy 
could  not  be  pleaded,  but  was  ground  for  a  motion  to  Court  to  p^^f^^of^ 
stay  proceedings  in  the  action  (^),  and  it  was  held  that  no  sugges-  motion  to  stay 
lion  of  the  plaintiff's  proof  in  bankruptcy  could  be  entered  on  the  proceedings, 
roll  of  the  action  (h) ;  but  it  is  very  doubtful  whether,  since  the  Act  oHseo?^ 
of  1869,  a  plea  of  the  defendant's  bankruptcy  would  not  be  a  good 
plea  under  the  section  just  mentioned,  and  our  opinion  is  that  if 
pleaded  it  would  have  been  so  held. 

In  Chancery,  by  15  &  16  Vict  c.  86,  sect  52,  it  was  provided 

(a)  Stanton  y.  CoKter,  8  B.  &  B.  274. 

(6)  Swann  t.  SutUm,  10  A.  &  B.  623  ;  Plummer  y.  Hedge,  24  L.  J.  Q.  B.  21* 

(<;)  Plummer  y.  Hedge,  24  L.  J.  Q.  B.  24. 

(d)  WmU  y.  Allen,  7  8c.  474  ;  6  B.  N.  C.  465,  sub  nom.  IftMw  y.  HaUeU. 

(«)  StapUe  y.  HoldsworUi,  4  B.  N.  C.  144 ;  5  Be.  482. 

(/)  Marlar  y.  Hartley,  4  Doug.  22  n. 

{g)  HarUy  y.  Oreenwaod,  5  B.  Jc  A.  95. 

{h)  Sainter  y.  Ferguton,  8  C.  B.  619. 

Y 
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RuLKs  OF     that  "  upon  any  suit  in  the  said  Court  becoming  abated  by  death, 
marriage,  or  otherwise,  or  defective  by  reason  of  some  change  or 


Ord.  60.  transmission  of  interest  or  liability,  it  shall  not  be  necessary  to 

15  k  16  Vict,  exhibit  any  bill  of  revivor  or  supplemental  bill  in  order  to  obtain 

c  86,  8.  52.  the  usual  order  to  revive  such  suit,  or  the  usual  or  necessary 

In  case  of  decree  or  order  to  carry  on  the  proceedings,  but  an  order  to  the 

of  suH  order  '  ©^^c*  0^  ^h®  usual  order  to  revive,  or  of  thp  usual  supplemental 

may  be  made  decree  may  be  obtained,  as  of  course  upon  an  allegation  of  the 

which  shall  abatement  of  such  suit  or  of  the  same  having  become  defective, 

nave  the  same         ^      »    -i        i  .     .  «  .  •*»  ^  -*• 

effect  as  a  bill  ^^^d  of  the  change  or  transmission  of  interest  or  liabmty  and  an 
ofreviYor.  order  so  obtained  when  served  upon  the  party  or  parties,  who, 
according  to  the  present  practice  of  the  said  Court,  would  be 
defendant  or  defendants  to  the  bill  of  revivor  or  supplemental 
bill,  shall  from  the  time  of  such  service  be  binding  on  such  party 
or  parties  in  the  same  manner  in  every  respect  as  if  such  order 
had  been  regularly  obtained  according  to  the  existing  practice  of 
the  said  Court,  and  such  party  or  parties  shall  thenceforth  become 
a  party  or  parties  to  the  suit,  and  shall  be  bound  to  enter  an 
appearance  thereto  in  the  office  of  the  clerks  of  records  and  writs 
within  such  time  and  in  like  manner  as  if  he  or  they  had  been 
duly  served  with  process  to  appear  to  a  bill  of  revivor  or  supple- 
mental bill  filed  against  him ;  provided  that  it  shall  be  open  to 
the  party  or  parties  so  served  within  such  time  after  service  as 
shall  be  in  that  behalf  prescribed  by  any  general  order  of  the 
Lord  Chancellor  to  apply  to  the  Court  by  motion  or  petition  to 
discharge  such  order  on  any  ground  that  would  have  been  open  to 
him  on  a  bill  of  revivor  or  supplemental  bill  stating  the  previous 
proceedings  in  the  suit^  and  the  alleged  change  or  transmission  of 
interest  or  liability,  and  praying  the  usual  relief  consequent 
thereon ;  provided  also,  that  if  any  party  so  served  shall  be  under 
any  disability  other  than  coverture,  such  order  shall  be  of  no  force 
or  effect  as  against  such  party  until  a  guardian  or  guardians  ad 
litem  shall  have  been  duly  appointed  for  such  party,  and  such 
time  shall  have  been  elapsed  thereafter  as  shall  be  prescribed  by 
any  general  order  of  the  Lord  Chancellor  in  that  behalf." 
What  proceed-  '^^^  section  was  held  to  apply  to  suits  commenced  before  the 
ings  conld  be  Act  in  which  it  was  contained  came  into  force  (a),  and  even  where 
reriyed  under  ^^  abatement  occurred  before  the  passing  of  the  Act  (6),  a  special 
case  was  held  within  it  (c),  and  petitions  also  (d) ;  so  a  reference  for 
taxation  of  a  solicitor's  bill  (e)  might  be  revived.     The  party 

(a)  Lowet  v.  Lowes^  1  W.  R.  14 ;  oomp.  Jonet  t.  Woods,  20  L.  T.  50. 
(6)  Ibid. 

(c)  WiUon  y.  Whatdey,  1  J.  &  H.  831 ;  oomp.  Ainstoorth  r,  Alman,  14 
Beay.  597  ;  lU  Brown,  29  Beay.  401. 

{d)  Be  NichoUon,  29  Beay.  665  ;  Be  Wavgh,  i5.,  666  ;  Be  Starfgda,  15  W. 

(e)  Be  WhaUey,  20  Beay.  576  ;  Be  NichoUon,  29  Beay.  665  ;  Be  Waugk,  ib., 
666  ;  see  Bobertion  y.  Souih^fate,  7  Ha.  109  ;  Seton,  Decrees,  852. 
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against  whose  representatives  the  suit  is  sought  to  be  revived     Bulks  of 
must  have  appeared,  or  the  suit  cannot  be  re\'ived  (a) :  as  to  Statute       ^^^^''' 


of  Limitations  with  regard  to  right  of  revivor,  see  (6).     When  a  Ord,  60. 

decree  for  accoimt  has  been  made  the  Court  may  refuse  an  order  yrhen  reyivor 

of  revivor  on  the  ground  of  laches,  but  will  not  do  so  unless  the  barred  by 

laches  has  been  gross  (c).     This  section  was  held  to  apply  t<>A^^?*i  v^f 

abatement  whether  before  or  after  decree  (cQ.     When  the  abatement  or  after  decree. 

was  before  decree,  only  the  plaintiff  could  obtain  the  order  (e),  Who  should 

the  defendants  or  representatives  of  a  deceased  defendant  could  ^^^^^* 

only  have  an  order  that  in  de&ult  of  revivor  the  bill  might  be 

dismissed.     But  a  creditor  who  had  proved  his  debt  in  a  creditor's 

suit  was  held  a  plaintiff  for  the  purpose  of  reviving  (/),  though  the 

certificate  allowing  his  debt  was  not  signed  (g).    After  decree  any 

defendant  interested  had  a  right  to  revive  if  the  plaintiff  neglected 

to  do  so ;  but  if  he  desired  not  only  to  revive  but  to  take  the 

conduct  of  the  cause  he  must  have  given  notice  of  his  motion  (h). 

On  abatement  between  hearing  and  decree  judgment  might  be 

given  without  revivor  (i),  and  where  an  issue  was  directed  and 

the  plaintiff  died  before  it  had  been  tried,  but  his  death  was  not 

known  when  it  was  tried,  the  death  was  held  no  ground  for  a  new 

issue.     So  a  decree  was  allowed  to  be  drawn  up  after  an  abate* 

ment  since  its  pronouncement  (k).     In  the  case  last  undermen* 

tioned  the  Court  issued  a  statement  that  it  proceeded  in  the 

absence  of  a  personal  representative  :  see  section  44  of  15  <&  16 

Vict  a  86. 

No  abatement  was  held  to  take  place  by  the  death  of  one  What  consti- 
plaintiff  where  he  was  only  one  of  a  class  under  section  42  of  the  *"*®^  ^  *^*®' 
same  Act  (^),  and  where  the  plaintiff  in  an  administration  suit 
who  was  beneficially  interested  died,  and  the  estate  was  known  to 
be  insolvent  so  that  his  representatives  would  take  no  benefit,  an 
order  for  revivor  was  made  dispensing  conditionally  with  the 
presence  of  the  plaintiff's  i*epresentatives  (m). 


(a)  Croufoot  ▼.  Mander,  9  Sim.  896  ;   Bland  y.  DavUonf  21  Bear.   312 ; 
Williams  ▼.  Jacb^m,  7  W.  R.  104. 

(6)  Bland  t.  Iktviton,  21  Bear.  812  ;  Dunne  t.  DoyU,  10  Ir.  Ch.  602. 

(c)  AUop  y.  Bdl,  24  Bear.  451  ;  Higgka  v.  ShaWy  2  Br.  &  War.  356. 

((Q  10  Ha.  App.  Ixxii.,  correcting  iUd.,  xxzi. 

(e)  Order  82,  Rule  4. 

(/)  Englitk  t.  Haymmij  9  Ha.  App.  Izzxyiii. ;  Lowa  t.  Lowe9y  2  B.  11  fc 
G.  784. 

ig)  IneUey  t.  AUopy  9  W.  R.  649. 

{h)  NobU  T.  SUntf,  80  Beav.  612 ;  Stratford  v.  Baker,  W.  N.,  1867,  148. 

(i)  CoUimon  y.  LUier,  20  Beav.  856 ;  BoueicavU  y.  Ddafidd,  12  W.  R.  8"; 
JBeUfum  y.  Pereivaly  8  Ha.  167. 

(h)  WiUimott  y.  Ogilby,  Seton,  1189  ;  see  BUdker  y.  Scholefiddy  1  N.  R.  180. 

(I)  Hinde  y.  Mwrton,  2  H.  &  M.  868,  diBsenting  from  Htdl  y.  Clive,  20  Beay. 
575  ;  Smith  y.  HorrfaUy  24  Beav.  831 ;  Urt  y.  Xord,  2  Dr.  &  8m.  268 ;  18  W. 
B.  41. 

(m)  Leycetter  y.  Norris,  18  W.  R.  201 ;  see  sect  44,  before  mentioned. 

Y  2 
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Bulks  of         The  following  changes  of  interest  were  within  the  section,  1  : — 
ouRT^^^  Where  the  interest  of  a  party  having  appeared  in  the  suit  is  trans- 
Ord.  60.  ferred  by  operation  of  law,  e,g,^  on  marriage  of  female  plaintiff  or 
ChftngeK  of       defendant  (a) :  in  the  first  case  cited  a  protecting  order  under 
interest  within  20  &  21  Yict.  c.  85,  had  been  obtained  by  a  married  woman  on 
fi€ction.  ^1^^  ground  of  her  husband's  desertion,  and  thereafter  she  was 

made  a  defendant  as  a  femme  sole  to  a  suit  for  the  administration 
of  the  estate  of  a  testator  who  had  bequeathed  her  an  interest 
in  his  property,  the  order  was  afterwards  set  aside  at  the  instance 
of  the  husband,  who  denied  the  desertion,  and  thereupon  the 
plaintiff  in  the  suit  applied  for  a  supplemental  order  under  this 
section  to  bring  the  husband  into  Court,  which  was  held  to  be 
the  proper  order  under  the  circumstances.  Also  on  the  death  of 
a  party  and  consequent  transmission  of  his  interest  to  his  legal 
representative  (6).  Where  the  intestate]  was  sole  plaintiff  in  a 
supplemental  suit  a  bill  was  held  necessary  (c).  Where  the  party 
reviving  the  suit  against  executors  sought  not  only  to  cure  the 
abatement,  but  to  get  the  benefit  of  accounts  directed  against  the 
deceased  and  to  continue  them  against  his  representative,  an  order 
might  be  made  under  the  section  that  the  executors  ^should  admit 
assets,  or  in  default  that  an  account  should  be  taken  (</).  But 
where  the  original  bill  was  for  specific  performance,  it  was  con- 
sidered that  a  supplemental  bill  was  proper  against  the  executors 
of  a  deceased  defendant  (f). 

So  on  the  bankruptcy  of  any  party  to  the  suit^  bankruptcy 
being  a  transmission  of  the  interest  of  the  bankrupt  by  act  of 
the  law,  and  common  order  to  revive  against  his  assignees  was 
obtainable  (/),  and  on  the  bankruptcy  being  annulled  the  suit 
might  be  revived  by  common  order  against  the  late  bankrupt  (^). 
No  order  was  necessary  on  the  change  of  the  assignees  of  a  bank- 
rupt plaintiff  under  the  Bankrupt  Law  Consolidation  Act,  1849, 
sect.  157  Qi) ;  but  that  Act  is  now  repealed,  and  no  clause  seems  to 
Effect  of  Act  of  have  been  re-enacted  in  the  Act  of  1869  for  this  special  purpose  ; 

1869  as  to        Ym^  i,y  g^^t.  83,  Bubsect  7,  of  that  Act,  it  is  provided  that  the 
change  of  truB-  ,."'-,;         ^  ,,  ■!,.,«.., 

teeof  ijankrnpt.  trustee  of  a  bankrupt  may  sue  and  be  sued  by  the  official  name  of 

(a)  See  Rudgt  v.  Wetdon^  4  D.  G.  &  J.  216,  rerersing  S,  C.  7  W.  R.  893  ; 
TrtuvatU  y.  BrougJUon,  5  W.  R.  517  ;  see  Powell  y.  Heather,  1  L.  T.  N.  S.  479. 

(6)  Ward  ▼.  Shakeskaft,  1  Dr.  &  Sm.  607  ;  FlocHon  t.  SUe,  7  W.  R.  893  ; 
Fane  ▼.  Hichards,  11  W.  R.  524  ;  sec  Barber  y.  Walker,  15  W.  R.  728  ;  Joyce 
▼.  JtawliM,  14  W.  R.  785  ;  but  see  WrvjlU  ▼.  WUkin,  11  W.  R.  851. 

(c)  Brooke  y.  Brooke,  9  W.  R.  804. 

{d)  Edwards  y.  Batley,  19  Beay.  457  ;  Cartwnyht  y.  Shepheardf  20  Tow. 
122 ;  oyerruling  Dean  and  Chapter  of  Ely  y.  Edtcards,  22  L.  J.  Ch.  629. 

(e)  CoUard  v.  Roe,  1  Qif.  311. 

(/)  Macdonald  r.  Marfariane,  6  W.  R.  245  ;  Lash  y.  J/i7<r,  4  D.  II.  Sc  Q. 
841  ;  Kitchin  y.  BimbUj  10  W.  R.  686  ;  Jackson  y.  Bi(/a  Railtvay  Co.,  28  Beay. 
75  ;  Cochrane  y.  PhiHipt,  8  W.  R.  461. 

{g)  Mogtyn  y.  Emmanud,  5  N.  R.  4C4. 

{h)  Cordon  y.  Jetton,  16  Beay.  440  ;  Mann  v.  Rickctt^,  1  Ph.  CI 7. 
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"  the  trustee  of  the  property  of  a  bankrupt,"  and     Rules  of 

it  would  seem  from  this  to  be  the  intention  that  the  change  of °^'  _ 

the  person  should  not  abate  fLuy  suit  in  which  the  person  holding  Ord.  60. 
the  same  official  name  formerly  was  as  such  engaged. 

Where  a  plaintiff  assigned    his  property  for  the   benefit  of  Assignment  for 
creditors,  a  common  order  to  make  the  inspectors  parties  under  ^^cfi*  o^ 
the  section  was  made,  as  it  was  held  that  such  a  transmission  of 
interest  was  equivalent  to  a  transmission  by  operation  of  law  (a). 
So  on  lunacy  of  plaintiff,  his  committee  might  revive  by  a  common  Lunacy, 
order  (b).     But  u  suit  could  not  be  revived  under  this  section 
against  a  curator  in  whom  a  plaintiff's  estate  was  vested  by  the  Foreign 
law  of  a  foreign  country  (c).  curator. 

(2.)  Where  a  change  in  interest  had  taken  place  by  a  necessary  New  party 
party  coming  into  existence  pending  the  suit  (cQ.  coming  in  esse. 

(3.)  Where  there  had  been  an  assignment  of  interest  by  a  party,  Anignmentnot 
not  being  an  assignment  by  the  sole  plaintiff  of  his  entire  interest,  ^?g  9^,^^^ 
as  on  a  devise  by  a  defendant,  in  which  case,  under  the  old  practice,  ^^  intcreet. 
a  plaintiff  might  bontinue  the  suit  by  a  supplemental  bill  simply 
putting  in   issue   the  assignment.     So  in  Zoioe  v.   Watson  (e), 
defendant  in  a  creditoi'^s  suit  died,  being  heir-at-law  to  the  testator, 
devising  the  real  estate  to  his  son  on  trust  to  sell,  and  out  of  the 
proceeds  to  pay  a  legacy  to  his  executors,  the  plaintiff  was  held 
entitled  to  the  common  order  to  revive  against  the  devisee  and 
executors  of  the  heir-at-law  under  the  statute ;  so  on  a  settlement 
on  the  marriage  of  female  plaintiff  the  trustees  were  made  parties 
by  the  common  order  (/) ;  so  where  a  plaintiff  trustee  retired 
from  the  trust  after  decree,  and  new  trustees  were  appointed,  on 
further  considerations  the  suit  was  revived  on  the  motion  of  the 
continuing  trustees,  who  were  defendants,  that  they  should  cany 
on  the  suit  as  plaintiffs  (^) ;  so  on  a  mortgage  by  any  party  to  the 
fiuit,  the  mortgagee  might  be  brought  before  the  Court  by  the 
common  order  (A).    But  the  common  order  might  be  refused  Where  form  of 
where  the  revivor  would  alter  the  frame  of  the  suit,  e,g,y  where  it  *^*  altered. 
TTOuld  place  a  oo-plidntiff  in  a  position  that  he  ought  to  be  a 

(a)  Cronkey  ▼.  European  Steam  Co,^  W.  N.  1866,  23  &  70 ;  see  ako  Overman 
T.  Ovtrman,  12  Jur.  N.S.  ^26. 

(6)  Dangar  v.  StewaH,  9  W.  R.  266  ;  Timpson  v.  London  A  N,  W,  RaUvoay 
Co.,  11  W.  R.  658. 

(e)  OuUhn  v.  Rotch,  1  Dr.  &  Sm.  621. 

{d)  FuUerton  v.  Martin,  1  Drew.  238  ;  Phippen  r.  Brown,  1  Jur.  N.  S.  698 ; 
Pvckford  y.  Broum^  1  E.  &  J.  643 ;  Cremeell  r.  Bateman,  6  W.  R.  220  ;  see 
JM  ▼.  Tvgwdl,  20  Beav.  461 ;  comp.  BarreU  ▼.  WJitle,  3  W.  R.  526 ;  NoUey 
T.  Palmer,  ibid,,  201 ;  GarreU  t.  Lanr^ld,  11 W.  R.  869.  For  form  of  order  in 
case  of  in&nt,  see  Seton,  1166,  Form  9. 

(e)  1  Sm.  &  aif.  123  :  see  also  HaU  v.  aire,  20  Bear.  575. 

(/)  AOdnton  v.  Parker,  2  D.  M.  &  Q.  221. 

<^)   WiUiamwn  y.  Jefferya,  12  W.  R.  403. 

(A)  Brandon  y.  Brandon,  8  N.  R.  287  ;  see  Freeman  v.  Pennington,  8  .  G. 
P.  k  a.  295. 
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BcLu  07  defendant  (a),  in  which  case  a  supplemental  bill  was  held  necessaij, 
.  .  f-*^l  80  where  one  of  two  creditors,  plaintifib  in  a  creditor's  administra- 
Ord,  60.  ^^^^  ^^  upon  an  abatement  by  the  death  of  an  executor  of  the 
testator,  obtained  letters  of  administration  de  bonis  non  to  the 
testator's  estate,  it  was  held  that  the  suit  could  not  be  reriTed 
against  him  under  this  section  (6).  Where,  however,  there  was  a 
sole  plaintiff  and  sole  defendant,  and  the  defendant  died,  having 
appointed  the  plaintiff  his  executor,  the  latter  was  held  entitled 
to  revive  the  suit  against  the  persons  beneficially  interested,  who 
had  been  summoned  to  attend  the  proceeding  in  chambers  (c). 
The  Court  was  in  the  habit  of  exercising  its  discretion  in  cases  of 
this  kind,  and  sometimes  after  decree  or  where  the  rights  of  parties 
had  been  ascertained,  an  order  under  the  section  was  permitted, 
but  the  £act  of  a  decree  having  been  made  was  not  of  itself 
sufficient  ground  for  the  order  (d);  so  where  an  administration  bill 
was  filed  by  the  plaintiffs  believing  themselves  to  be  next  of  kin  of 
deceased,  but  after  decree  it  turned  out  that  another  person  was 
next  of  kin,  it  was  held  that  the  suits  could  not  be  continued,  and 
the  conduct  of  the  cause  given  to  the  new  plaintiffs  without  a 
fresh  bUl  (e). 

The  result  of  the  authorities  on  this  section  comes  to  this,  that 
it  applies  to  all  cases  of  revivor  in  which  a  supplemental  bill  is  not 
requisite  (/). 
Where  it  did        It  l^^s  been  held  generally  not  to  apply  to  cases  where  the 
not  apply.         interest  of  a  sole  plaintiff  has  wholly  determined  by  devise,  assign- 
of  w^  'wntiff  ^^^^  ^^'  ^^*  ^^^  Courts  have  lately  leant  to  extending  it  even  to 
determined.      cases  of  this  kind  where  it  was  possible.     A  supplemental  bill  was 
held  necessaxy  to  revive  a  suit  where  the  sole  plaintiff  died  devising 
his  whole  interest,  because  the  devisees'  title  was  open  to  litigation 
in  the  Court  of  Chancery,  so  that  he  must  establish  it  by  bill  in 
order  to  entitle  him  to  the  benefit  of  the  former  prooeedllngs  (^). 
So,    where  a  sole   plaintiff  assigned    his    interest    inter   vivos. 
Wood,  V.  C,  remarked  that  the  assignees'  title  might  be  liti- 
gated in  that  very  suit,  and  that  he  must  therefore  file  a  bill  in 
order  to  revive  (A).     In  like  manner,  where  the  sole  plaintiff's 
interest  determined  by  death  or  otherwise,  as  the  person  succeeding 

{a)  Jervoiu  v.  C7arl*,  2  W.  R.  887 ;  comp.  Mont^re  v.  Gwdalla,  8  W.  R.  53 ; 
Foiter  v.  Bonner,  83  L.  J.  Ch.  884. 

(6)  TaU  V.  Leilhead,  9  Ha.  App.  11. ;  but  see  Cresstcell  r.  Bateman,  6  W.  R. 
220. 

(c)  Pedder  ▼.  PeiUkr^  8  W.  R.  15  ;  but  see  Dob»m  v.  FaUhwaite,  10  W.  R.  29. 

(d)  TaU  ▼.  Lcitheady  9  Ha.  App.  IL 
(f)  Laicrtnce  v.  Maule,  8  N.  R.  289. 

(/)  Iffoth  V.  aiapman,  1  W.  R.  844 ;  Heath  v.  Lewis,  18  Bear.  527.  See 
CommertU  v.  //ott,  2  Drew.  194. 

(^)  Bendy  v.  Bendy,  5  W.  R.  221  ;  Wmiam  v.  TFtKuuw,  9  W.  R.  296 ; 
Laurie  ▼.  CruMh,  82  IVeav.  117. 

{h)  Oreenhalgh  v.  llximney,  5  N.  R.  468. 
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would  have  an  entirely  new  right  of  action,  and  the  defendant     Rllbs  of 
might  raise  a  new  defence  (a),  the  new  plaintiff  was  put  to  his  bill;        G<i^'^'r.   ^ 
80  a  bill  was  necessary  where  an  ecclesiastical  person  succeeded  to   Ord.  60. 
a  benefice,  or  a  remainderman  became  entitled  on  the  death  of  a 
tenant  for  life  in  a  settlement  (5),  but  a  remainderman  coming  in  Remainderman 
on  the  determination  of  an  estate  tail  was  held  always  within  the  ^^^  ^*^*®  **^^ 
section,  because  the  plaiuti£f  tenant  in  tail  represented  sufficiently  tion. 
the  inheritance  (c). 

Of  late,  however,  the  older  rule  has  been  relaxed  and  the  Relaxatiou  of 
common  order  has  been  made  even  in  cases  where  the  sole^'^^®* 
plaintifiTs  entire  interest  has  determined,  subject  to  the  right  of  any 
one  contesting  the  successor's  title,  to  move  for  the  discharge  of  the 
order  (cQ.  So  sole  plaintiff  having  died  before  answer,  his  heir  and 
executors  were  held  entitled  to  revive,  and  the  time  for  answering 
having  expired,  the  Court  ordered  also  that  the  defendant  should 
within  28  days  answer  the  interrogatories  administered  by  deceased 
plaintiff  (e).  Where  sole  defendant's  interest  determined  by  his 
death,  the  common  order  was  made  against  his  devisee  (/). 

Where  a  supplemental  bill  is  necessary  it  is  sometimes  a  matter 
of  some  nicety  who  should  be  parties  to  it :  see  Wilkinson  v. 
Fowkes  {g), 

Whera  some  proceedings  had  been  taken  in  ignorance  of  an  Whereproceed- 
abatement,  an  order  might  still  be  obtained  directing  that  future  |°s*  **^®'*  ^^ 
proceedings  should  be  carried  on  against  the  new  parties  {h).  sSitement! 

Where  defendant  had  appeared  but  not  answered,  and  became 
bankrupt)  an  order  to  revive  was  made  against  his  assignees  without 
prejudice  to  their  putting  in  an  answer  (t). 

The  Court  might  also  in  such  cases  bind  the  new  parties  by  past 
proceedings  (^),  but  would  only  do  so  where  the  new  parties 
consented  (I)  to  the  order,  or  where,  in  the  case  of  infants,  the 
Court  found  it  was  for  their  benefit  that  they  should  be  bound. 
If  the  common  order  were  made  in  such  a  case,  liberty  was 
reserved  to  the  new  party  to  discharge  it  if  objectionable  (m). 

(a)  Towerul  v.  Toher,  14  W.  R.  300. 

(6)  WaUs  V.    Watts,  Johns.    631 ;    Bohtan  v.   FaithwaiU,  20  Beay.   228 ; 
WtyrdwHyrth  v.  Parhin$,  12  W.  R.  120. 

(c)  Uoyd  y.  /o/ifie«,  9  Yes.  58.    See  StdhJU  v.  WinJUr,  3  W.  R.  580. 

\d)  Eyre  ▼.  BreU,  34  Beav.  441  ;  Colyer  v.  Colyer,  1  L.  R  Ch.  482  ;  MaUock 
▼.  Stm,  15  W.  R.  293 ;  Bobson  v.  Skearwood,  15  W.  R.  887. 

(e)  Earl  Beauchamp  v.  Winn,  2  L.  B.  Eq.  802. 

(/)  Ea/rl  Burham  v,  Legard,  34  Beav.  442  ;  Bedford  t.  Bedford,  cited  in 
note  thereto. 

{g)  9  Ha.  193. 
.  (A)  See  Freeman  r.  Pennington,  3  D.  F.  &  J.  295,  overraling   WUson    y 
Auckterloney,  1  W.  R.  34. 

(i)  KUchin  v.  Himhle,  10  W.  R.  686.     See  Beauchamp  y.  Winn,  2  L.  B. 
Eq.  302. 

{k)  Houston  y.  Briscoe,  7  W.  K.  894. 

{1}  Ibid.;  Smith  y.  fforrfaU,  24  Beay.  331. 

(m)  Fenton  y.  Hawkins,  4  N.  R.  54. 
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RuLss  OF         Generally  there  was  no  revivor  for  costs  after  an  abatement  bj 
CouKT.       ^^^^^  ^^j^  whether  that  of  the  party  to  pay,  or  of  the  party  to 


Ord.  60.  receive,  the  costs  (b),  nor  was  this  rule  afifected  by  the  fact  that 
No  revivor  for  ^^  defendants  were  a  corporation  (c),  nor  that  the  bill  specially 
costs  after        prayed  costs  (cf),  nor  that  the  case  occurred  since  1  &  2  Vict. 
^  a    110,  sect.    18,  giving    an  order  for  costs,  the   effect  of   a 

judgment  (e),  nor  that  the  party  who  had  died  without  paying 
costs  was  one  of  several  defendants  (/).  Where  the  party  to 
Norfortaxa-  whom  costs  were  payable  died  before  taxation,  the  Court,  no 
tion  of  costs,  revivor  being  obtained,  refused,  with  costs,  a  motion,  that  the 
master  might  proceed  with  the  taxation  (g),  fint  the  survivors 
of  several  defendants  against  whom  a  bill  had  been  dismissed  with 
costs,  to  be  taxed  and  paid  by  the  plaintiff,  were  entitled  to  pro- 
ceed with  the  taxation  of  their  costs,  notwithstanding  the  death  of 
one  defendant,  without  a  revivor,  although  the  surviving  defend- 
ants and  the  deceased  in  his  lifetime  had  carried  in  for  taxation  a 
joint  bill  of  costs  (h). 

But  there  are  certain  exceptions  to  the  rule. 
Sxoeptions.  First,  where  the  costs  have  been  taxed  before  abatement,  there 

may  be  a  revivor  for  the  purpose  of  payment  merely  (t),  or  if  the 
taxation  has  been  postponed  on  an  undertaking  that  the  delay 
shall  be  without  prejudice  (k). 

Next,  where  costs  are  directed  to  be  paid  out  of  the  estate  (/) 
or  any  particular  fund  (m).  But  in  Malins  v.  Greenway  (n)  a 
trustee  who  would  have  been  entitled  to  his  costs  out  of  a  fund 
in  Court,  dying  before  decree  on  further  directions,  was  held  to 
have  no  lien  on  the  fund  for  his  costs;  but  here  the  Vice- 
chancellor  held  that  the  costs  incurred,  which  were  not  mere 
trustee's  costs,  but  were  incurred  separately  from  his  co-trustee  by 
a  separate  appearance  in  answer  to  specific  charges  against  him^ 
ought  to  have  been  provided  for  by  his  application  at  the  hearing 
for  the  dismissal  of  that  part  of  the  bill  against  him  with  costs, 
and  if  that  had  been  done  there  would  have  been  no  need  for  any 
more  separate  costs. 

(a)  Morgan  t.  Scudamore,  2  Yes.  jr.  313 ;  Andrewi  v.  Lockicood,  15  Sim. 
153  :  2  Fb.  399. 

(b)  Jupp  ▼.  Oeering,  5  Mad.  375. 

(c)  UmpUhy  ▼.  Waveney  Valley  Railway  Co,,  1  J.  &  H.  254. 
(rf)  Jbid. 

(c)  Jbid,  ;  R6btrt9on  v.  SouthgaU,  7  Ha.  109. 

SBoxcytr  t.  Beamith,  2  Jo.  &  Lat.  228. 
Robertson  v.  SovthgaU,  7  Ha.  109. 

{k)  Hunter  v.  Danid,  7  Ha.  281 ;  but  see  Malins  r.  Greenway,  7  Ha.  391  ; 
Morgan  Sc  Barej  on  Costs,  884  :  Daniell,  1396. 

(t)  Loitien  r.  Mayor  of  Cokheiter,  2  Mer.  113,  OTermliDg  OlenJium  v.  SHut^ 
vreU,  Dick.  14. 

(k)  Tucker  v.  WUkins,  7  Sim.  349. 

(0  Jenour  t.  Jenour,  10  Yes.  562. 

(m)  Kemp  ▼.  Machrell,  2  Yes.  Sr.  579. 

<f»)  7  Ha.  391. 
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Thirdly,  where  an  obligation  imposed  on  the  party  liable  for     Rules  op 
costs  remains  to  be  executed  (a).  Court. 

Fourthly,  where  costs  are  ordered  to  be  paid  by  an  ofi&cer  of  the  Qrd.  60. 
Court,  e,g,,  a  receiyer  in  the  cause  (6). 

There  may  be  now  a  revivor  for  costs  after  the  bankruptcy  of  ^«^^^^i'^<^'^ 
the  party  liable  to  pay  them  (c).  bS^ptey. 

The  common  order  to  revive  was  obtained  by  motion  or  petition  Common  and 
of  course  (cZ),  nor  did  the  allegation  referred  to  in  the  section  need  specuil  order 
to  be  proved  (e)  ;  but  where  special  circumstances  arose  out  of  the  ^  '*^*^'®* 
case,  a  special  application  was  deemed  necessary  (/).     If  the  order 
were  obtained  ex  parte,  it  might  of  course  be  objected  to  by  any 
party  (^),  and  if  obtained  on  a  false  statement  of  facts,  would  be 
dischaxiged  as  irregular  (A). 

Service  of  the  order  should  have  been  on  the  defendants  Service  of 
personally ;  but  where  a  defendant  was  out  of  the  jurisdiction,  an  °f^®^  °^  ^' 
order  might  be  obtained  to  substitute  service  on  his  solicitor  (i). 
So  where  defendants  were  very  numerous,  service  on  their  solicitors 
in  the  original  suit  was  ordered  {k\  but  for  leave  to  substitute 
service,  application  must  be  made  to  Court.  The  bankruptcy  of  a 
defendant^  after  service  of  a  subpoena  to  hqar  judgment,  did  not 
make  a  new  subpoena  necessary  against  his  assignees,  against  whom 
the  suit  was  revived  (I),  Where  an  estate  was  vested  in  trustees  for 
sale,  the  Court  held  service  on  the  trustees  sufficient,  without  service 
on  the  parties  beneficially  interested  in  the  purchase  monies  (m). 

It  has  been  held  that  it  is  unnecessary  in  any  case  to  have  an  No  appcamrcc 
appearance  entered  to  an  order  of  revivor  (n),  but  in  Hanbttr^  v.  ^«eded  to  order 
Ward  (o),  a  different  opinion  seems  to  have  prevailed,  and  in  Cross  v.  ^  '®^^^^' 
Tlumias  (p),  and  Foster  v.  Menzies  (q\  leave  was  given  to  enter  an 
appearance  for  a  defendant  who  had  not  yet  appeared. 

Executors  against  whom  an  order  had  been  obtained  under  this 

(a)  Bowyer  r.  BeamiA,  2  J.  &  Lat.  240;  Morgan  ▼.  Scudamore^  2  Ves.  Jr.  813 ; 
Johnson  v.  Peek,  2  Ves.  sr.  465  ;  Kemp  v.  Mackrdl,  2  Ves.  sr.  579  ;  see  Fitz- 
maurict  v.  SacUieTf  12  Ir.  Eq.  136. 

(6)  Betagh  y.  Concanon,  LI.  &  U.  t.  Plunket,  355. 

(c)  EUison  V.  Sharp^  2  L.  R.  Ch.  355,  following  FarraU  y.  Davenport,  S  L.  R. 
Eq.  473,  and  orermling  Boucirault  v.  iHlafidd,  12  W.  R.  1025  :  13  W.  R.  64. 

(rf)  BonfiL  V.  Purchas,  1  W.  R.  12. 

{e)  Gordon  v.  Jeston,  16  Bear.  440  ;  Martin  v.  ffadlow,  9  Ha.  App.  lii. 

(/)  Martin  ▼.  Hadlme,  9  Ha.  App.  lii. ;  Phippen  r.  Brown,  1  Jnr.  N.  S.  698 ; 
OoodaU  Y.  Skerr€Ut,  1  Sm.  k  Q.  App.  yif.,  and  see  XobU  y.  Stow,  SO  BeaY.  512. 

(g)  Jackton  y.  Ward,  1  Gif.  80. 

{h)  BrignaU  y.  WhUehead,  80  BeaY.  229. 

(t)  Porter  y.  Memie$,  10  Ha.  App.  xxxYi.  n. ;  see  Scott  y.  WJieeler,  18  BeaY. 
289 ;  Hart  y.  Tulk,  6  Ha.  618  ;  Norton  y.  Hepworth,  1  M'N.  ft  Q.  54. 

(A)  MorrUt  y.  Walton,  2  W.  R.  643. 

(Q  Sparrow  y.  Swing,  14  W.  R.  788. 

(ffi)  Orimtton  y.  OxUy,  1  W.  R.  100. 

(fi)  ffaU  Y.  Baddifi,  2  J.  ft  H.  765 ;  Ward  y.  Cariwright,  10  Ha.  App.  Ixxiii. 

(o)  18  Jar.  222. 

(p)   16  BeaY.  592  ;  10  Ha.  App.  xzxvi.  n. 

{q)  10  Ha.  App.  xxzYi.  n. 
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Rules  of 
Court. 

Ord.  60. 

Answer,  &c., 
on  revivor. 

Form  of  order. 

Consolidated 
Orders,  Order 
32,  Rulel. 

Time  of  appli- 
cation to  du- 
cbaiige  order 
of  revivor. 


New  order 
makes  little 
change. 


Where  by 
devolution  of 
interest  pen- 
dente lite  it 
becomes  de- 
sirable that 
fresh  party 


section,  were  held  entitled  to  answer  (a),  and  it  seems  interroga- 
tories might  be  filed  on  such  an  order  (&).  A  suit  revived  under 
this  section  was  held  a  new  suit  so  far  as  to  entitle  the  defendant 
to  move  that  the  plaintiff,  if  resident  out  of  the  jurisdiction,  should 
give  security  for  costs  (c). 

For  form  of  order  under  the  section,  see  Dean  and  Chapt^  of 
Ely  V.  UenzUy  {d). 

The  Order  32  of  the  Consolidated  Orders,  R.  1,  was  made  with 
reference  to  this  enactment;  it  was  originally  Order  43  of  1st  Set, 
7th  Aug.  1852,  and  was  as  follows  : 

Any  person  under  no  disability,  or  under  the  disability  of  cover- 
ture, who  may  be  served  with  an  order  under  the  Stat  15  <fe  16 
Vict.  c.  86,  s.  52,  to  revive  any  suit,  or  to  carry  on  the  proceedings 
therein,  may  apply  to  the  Court  to  discharge  such  order  within 
twelve  days  after  such  service ;  and  any  person  being  under  any 
disability  other  than  coverture  who  may  be  so  served,  may  apply 
to  the  Court  to  discharge  such  order  within  twelve  days  after  the 
appointment  of  a  guardian  or  guardians  ad  litem  for  such  person  ; 
and  until  such  period  of  twelve  days  shall  have  expired,  such  order 
shall  have  no  force  or  effect  as  against  such  last- mentioned  person. 

An  application  to  discharge  the  order  after  six  months  had 
elapsed  was  refused  with  costs  {e). 

It  will  thus  be  seen  that  the  new  order,  though  somewhat  wider 
in  form  and  clearly  requiring  new  rules  of  Court  to  define  it,  will 
leave  the  practice  in  its  rationale  very  nearly  as  it  was  before;  but 
it  is  not  clear,  until  the  rules  framed  to  carry  it  out  shall  be  ex- 
amined, how  far  the  whole  course  will  be  followed;  how  far  a  new 
one  designed,  and  how  much  of  the  old  form  of  procedure  will  sur- 
vive; but  in  substance  the  old  rules  in  Chancery  went  very  nearly 
as  far  as  the  new  rule  can  justly  go,  and  it  can  hardly  be  that  the 
old  practice  will  not  be  a  useful  guide  under  the  new. 

It  seems  of  course  that  in  one  important  respect  the  procedure 
will  be  diffei'ent,  that  abatement  being  absolutely  abolished,  revivor 
by  the  parties  will  be  done  away  also,  and  more  seems  thrown  on 
the  Court  and  less  on  the  parties  by  the  new  rules  than  by  the  old 
practice. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or 
any  other  event  occurring  after  the  commencement  of  an 
action,  and  causing  a  change  or  transmission  of  interest  or 
liability,  or  by  reason  of  any  person  interested  coming  into 
existence  after  the  oommenoement  of  the  action,  it  becomes 

(a)  Martin  ▼.  PumeU,  8  W.  R.  895. 
(6)  AnoiL,  25  L.  T.  61. 
(c)  Jackaon  v.  Davenport,  29  Bear.  212 
{d)  1  W.  R.  190  ;  aee  also  Seton,  1164. 
(e)  DteU  V.  Stanhope,  1  Jnr.  N.  8.  413 
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necessary  or  desirable  that  any  person  not  already  a  party  to     Rules  op 
the  action  should  be   made  a  party  thereto,  or  that  any 


person  already  a  party  thereto   should  be  made  a  party  Ord.  50. 
thereto  in  another  capacity,  an  order  that  the  proceedings  in  Bhould  be  be- 
the  action  shall  be  carried  on  between  the  continuing  parties  court  may 
to  the  action,  and  such  new  party  or  parties,  may  be  obtained  make  order 
ex  parte  on  application  to  the  Court  or  a  Judge,  upon  an         ^    ^" 
allegation  of  such  change,  or  transmission  of  interest  or 
liability,  or  of  such  person   interested   having  come  into 
existence. 

5.  An  order  so  obtained  shall,  unless  the  Court  or  Judge  Service  of  such 
shall  otherwise  direct,  be  served  upon  the  continuing  party  <>rdcr. 

or  parties  to  the  action,  or  their  solicitors,  and  also  upon 
each  such  new  party,  unless  the  person  making  the  applica- 
tion be  himself  the  only  new  party,  and  the  order  shall  from 
the  time  of  such  service,  subject  nevertheless  to  the  next 
two  following  Rules,  be  binding    on   the  persons  served 
therewith,  and  every  person  served  therewith  who  is  not  Person  served 
already  a  party  to  the  action  shall  be  bound  to  enter  an^^"*"**^* 
appearance  thereto  within  the  same  time  and  in  the  same  appearance, 
manner  as  if  he  had  been  served  with  a  writ  of  summons. 

6.  Where  any  person  who  is  under  no  disability,  or  under  Person  so 
no  disability  other  than  coverture,  or  being  under  any  dis- *®^®^™*y_ 
ability  other  than  coverture,  but  having  a  guardian  ad  litem  charge  within 
in  the  action,  shall  be  served  with  such  order,  such  person  ^'^'^^^•^ 
may  apply  to  the  Court  or  a  Judge  to  discharge  or  vary  such 

order  at  any  time  within  twelve  days  from  the  service 
thereof. 

7.  Where  any  person  being  under  any  disability,  other  Person  so 
than  coverture,  and  not  having  had  a  guardian  ad  litem  ^"T^^i^? 
appointed  in  the  action,  is  served  with  any  such  order,  such  lity  and  not 
person  may  apply  to  the  Court  or  a  Judge  to  discharge  or  ^"^"^f^^ 
vaiy  such  order  at  any  time  within  twelve  days  from  the  dischaiKewith- 
appointment  of  a  guardian  or  guardians  ad  litem  for  such  ^terappotat* 
party,  and  until  such  period  of   twelve  days  shall  have  ment  of  guar- 
expired  such  order  shall  have  no  force  or  eflfect  as  against  ^,l!^tu^S^ 

such  last-mentioned  pei'son.  not  bound. 

* 

The  rules  in  this  order  seem  intended  to  make  provision  for  the 
fully  carrying  into  effect  the  changes  indicated  in  the  Rules  1,  2, 
and  3  of  the  Order.    The  rules  in  Chancery  dealing  with  this 
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Rules  of     matter  formerly  were  1»>  <k  16  Vict.  c.  86,  bs.  52,  53,  and  Cousoli- 

^^^^  _  dated  Orders,  Order  32,  the  result  of  which  was  it  seems  intended 

Ord.  50.  *^  ^  ^^'7  iiearly  the  same,  as  will  probably  be  held  the  result  of 

these  orders,  the  rules  being  in  fact  very  like  :  see  s.  52  aboTe  cited, 

and  Consolidated  Orders  32,  Rule  1. 


ORDER  LI. 
Ord.  51.  Transfers  and  Consolidation. 

Actionsmay  1.  Any  action  or  actions  may  be  transferred  from  one 
f^m'^e^'S^-  division  to  another  of  the  High  Court  or  from  one  Judge  to 
sion  to  another,  another  of  the  Chancery  Division  by  an  order  of  the  Lord 
Judg^to  an-""  Chancellor,  provided  that  no  transfer  shall  be  made  from  or 
other  in  Chan-  to  any  division  without  the  consent  of  the  President  of  the 

cenr  Division,     jy-^^^^^^ 

Action  at  any  2.  Any  action  may,  at  any  stage,  be  transferred  from  one 
transfwred^  division  to  another  by  an  order  made  by  the  Court  or  any 
from  one  divi-  Judge  of  the  Division  to  which  the  action  is  assigned : 
h^o^^^"^  Provided  that  no  such  transfer  shall  be  made  without  the 
Coort  or  Judge  consent  of  the  President  of  the  Division  to  which  the  action 
whkiSn*°i-  is  proposed  to  be  transferred. 

assigned,  with  oonnent  of  President  of  Division  to  which  tianafer  made. 

Transfer  to  3.  Any  action  transferred  to  the  Chancery  Division  or  the 

plnJSSteUbe  I^robate  Division,  shall,  by  the  order  directing  the  transfer, 
toparticuhur  be  directed  to  be  assigned  to  one  of  the  Judges  of  such 
af^^'  Division  to  be  named  in  the  order. 

named  in  onler. 

Actions  may  be  4.  Actions  in  any  division  or  divisions  may  be  consolidated 
consolidated  as  ^y  order  of  the  Court  or  a  Judge  in  the  manner  heretofore 
nsTat  Common  in  use  in  the  Superior  Courts  of  Common  Law. 

Iaw 

' .      .  When  several  actions  are  brought  by  the  same  plaintiff  against 

consolidaUng  several  defendants,  and  the  questions  in  dispute  and  the  evidence 
actions.  to  be  adduced  are  the  same  in  all,  the  plaintiff*  will,  though  there 

is  no  joint  liability,  be  put  to  his  election  in  which  one  he  will 
proceed,  and  proceedings  in  the  rest  will  be  stayed  on  the  defend- 
ants in  the  other  actions  submitting  to  be  bound  by  the  verdict 
in  the  one  tried.  This  practice,  which  seems  originally  to  have 
been  introduced  by  Lord  Mansfield  in  actions  against  underwriters 
in  insurance  cases  (a),  is  not  adopted  on  the  ground  that  the 
actions  are  vexatious,  but  simply  to  save  useless  expenditure  (6), 

{a)  Tidd,  614,  9tfa  ed. 

(6)  Per  Biakine,  J.,  in  Sharp  ▼.  Lethbridffe,  4  Han.  k  Or.  37-40. 
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and  as  the  Courts  consider  that  the  plaintiff  is  protected  from  all     Rules  of 

injuiy  by  the  undertaking  of  the  defeudiints,  the  order  was  made ^'    _ 

even  where  he  refused  his  consent  (a).  Ord.  61. 

This  stay  of  proceedings,  or  consolidation  of  actions  as  it  is  called,  i^ot  coniined  to 

is  not  confined  to  insurance  cases,  though  commoner  in  them  than  insurance  cases 

in  others  (6),  nor  to  actions  on  the  same  instrument :  thus  where  ^t\^  ^^^, 
>  ''  '  on  same  instru» 

five  actions  were  brought  on  five  separate  guarantees  for  £50  each  ment. 
to  insure  payment  to  a  bank  of  £250  due  from  one,  the  proceedings 
were  stayed  in  all  but  one  (c).  Where  necessaiy,  the  actions  will 
be  divided  into  classes,  and  all  but  one  in  each  class  stayed  (d).  In 
ejectment,  where  the  title  is  the  same,  several  actions  will  be 
consolidated  (e). 

But  unless  the  questions  in  the  several  actions  and  the  evidence  Questions  and 
are  the  same,  no  such  order  will  be  made.   Thus  where  actions  were  evidence  must 
brought  against  owners  of  different  vessels  for  tolls  and  port  and  ^  *^®  ^^^' 
other  dues,  a  consolidation  rule  was  refused,  as  the  tolls,  &c,  became 
due  on  different  occasions,  and  though  the  right  of  the  plaintiffs 
to  tolls  might  be  in  question  in  all  the  defences  in  other  respects 
might  be  diflferent  in  every  one  of  the  actions  (/) ;  it  has  been  Refused  where 
continually  refused  against  provisional  committeemen  (g),     ^or  pIj^***^^  *^ 
will  the  Courts  stay  proceedings  where  the  plaintiffs  in  the  several 
actions  are  different,  but  the  defendants  the  same.    Thus  they 
have  refused  to  do  so  where  five  actions  of  trover  were  brought  by 
different  plaintiffs  against  the  same  defendant,  it  being  sworn  that 
the  causes  of  action  were  different  (7i),  and  where  eight  actions 
were  brought  against  a  steam  navigation  company  by  different 
plaintiffs  for  breaches  of   separate  contract  to  carry   them,  the 
Court  refused  even  a  rule  nisi,  though  the  defendants  offered  in  the 
event  of  a  verdict  being  given  against  them  in  one  action  to  submit 
to  an  inquiry  of  damages  in  the  others  (t) ;  and  in  actions  by  a  vicar 
against  landowner,  and  by  landowners  against  the  vicar  to  try  the 
right  to  a  modus,  the  Court  refused  to  order  the  latter  actions  to 
abide  the  event  of  the  action  by  the  vicar  (k). 

The  application  which  should  have  been  formerly  to  a  Judge  at  When  appllca- 
chambers  upon  a  sxmimons  entitled  in  all  the   actions  (l),  and  ^^^  sHould  be 

(a)  IToUiw/sworth  Y»Bro:lrickj  4  A.  &  E.  640  ;  tSharp  ▼.  Lethhridgc,  i  Man. 
k  Or.  87-40. 

(6)  See  Anderton  t.  Totogood,  1  Q.  B.  245 ;  BaiiltU  v.  Bai-tiHt,  4  Sc.  N.  R. 
779  ;  Leicis  ▼.  Barlxs,  4  C.  B.  N.  S.  330. 

(e)  Sharp  y.  Lethlnidge,  4  Man.  &  Gr.  37. 

{d)  Syert  t.  PickersgtU,  27  L.  J.  Ex.  5. 

{e)  Orimstan  r,  Orwuton,  Cooke  0.  P.  119. 

(/)  Corporation  ofSaltash  v.  Jackman,  1  D.  &  L.  851. 

(ff)  Giles  V.  Tooih,  3  C.  B.  665 ;  Newton  v.  Belcher,  9  Q.  B.  612  ;  and  see 
Henry  v.  Nash^  1  Ex.  826. 

(h)  Nich/M*  V.  Lrfevre,  3  D.  P.  C.  136. 

<t)   Wesibrook  v.  AugtraUan  St,  Nav.  Co.,  14  C.  B.  113. 

(k)  Ward  v.  Pomfret,  1  Man.  &  Gr.  559. 

(Z)  Ward  ▼.  Potnfret,  ante. 
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Rules  of     served  upon  the  attorney  in  each  (a),  may  be  made  as  soon  as  the 
^^^^-       defendants  hare  appeared,  and  before  declaration  (6).     By  the 


Ord.  61.  01^61*1  ^^0  defendants  undertake  to  be  bound  by  the  verdict  found 
Defendants  ^*^  ^^^  action  tried,  if  the  same  shall  be  to  the  satisfaction  of  the 
ondeitake  to  Judge  who  tries  it  (c),  and  such  other  terms  are  imposed  on  them, 
^idc  by;vcniK:t  33  the  particular  case  call  for  {d),  but  no  order  will  be  made  that 
fied°  ^^  ^  ^  *^®  plaintiff  shall  be  bound  by  the  verdict  (e);  and  notwithstand- 
No  order  will    ing  the  order,  he  may  after  a  verdict  against  him  in  one  action 

^^tiff  s^^U  P'"^**^®^  ^^^  *"*y  ®^  *^®  others,  although  the  costs  in  the  first  are 
submit  to  impaid  (/),  though  it  is  said  that  if  he  do  so  without  the  leave  of 
verdict  the  Courty  he  loses  the  benefit  of  any  terms  imposed  on  the  defen- 

^^ftei^older  ^^^  ^y  *^®  consolidation  rule  {g).  Before  verdict  of  course  he 
against  him.  Cannot  proceed,  and  where  after  a  consolidation  rule  the  plaintiff 
discontinued  the  action,  which  was  stayed,  and  brought  another 
against  the  same  defendant  in  another  court,  that  court  stayed  the 
proceedings  until  after  the  trial  of  the  cause  ordered  by  the  con- 
solidation rule  to  be  tried  (A).  The  defendants  on  the  other  hand 
are  bound  by  the  order  unless  the  rule  is  opened  by  the  Court, 
which  it  will  not  be  in  any  case  where  a  new  trial  would  not  be 
granted  (t).  They  are  however  only  bound  by  a  verdict  which 
stands  {k\  and  are  not  precluded  from  bringing  error  {I), 

It  would  seem  that  when  actions  are  consolidated,  fdl  the  defen- 
dants are  liable  to  the  plaintiff  for  the  costs  of  the  action  that  is 
tried,  that  they  stand  to  one  another  in  the  relation  of  joint  defen- 
Costs  in  con-     dants,  so  as  to  be  liable  to  contribution  for  these  costs,  and  that 
solidated  at  least,  where  the  same  attorney  was  originally  retained  by  all, 

they  are  liable  jointly  to  him  (m). 


actions. 


Ord.  62.  ORDER  LIL 

Interlocutory  Orders  as  to  Mandamus  Injunctions 
OR  Interim  Preservation  of  Property,  &c. 

Court  or  Judgo  1.  When  by  any  contract  a  primS.  facie  case  of  liability  is 
for^nierim^s^  established,  and  there  is  alleged  as  matter  of  defence  a  right 
tody  of  subject- to  be  relieved  wholly  or  partially  from  such  liability,  the 

matter  of  liti- 
gation or  order      („)  Andertan  r,  BoifnUm,  18  Q.  B.  813. 
amount  m  dia-       h,^  ffoUinffncarth  t.  Brodrkk,  4  A.  &  E.  646. 
pule  to  be  ^c)  See  4  A.  fc  B.  649,  n.  (a),  for  form  in  insurance  cases, 

brought  into  (^j  x^icif  v.  Barl^  4  0.  B.  N.  S.  880,  form  where  actions  were  on  mutoa 

Court,  fta         insurance  policies ;  see  also  Syers  t.  PickertffUl,  27  L.  J.  Ex.  5. 

(e)  M'Chegar  t.  ffortftdl,  3  M.  &  W.  820. 

(/)  IhyU  T.  JDougUu,  4  B.  &  Ad.  544  ;  Doyle  ▼.  Anderton,  1  A.  &  B.  635. 

ig)  Long  t.  Doug^oi,  4  B.  &  Ad.  545,  n.  (a). 

{h)  Parkin  t.  ScoU,  1  Taunt.  565. 

(i)  FoHer  t.  Alvez,  8  Bing.  N.  0.  896. 

ik)  Hodmm  t.  Riehardwn,  8  Bur.  1477. 

{I)  Aylwin  r.  Favine,  2  a  &  P.  N.  B.  430  ;  GiU  ▼.  BinckUy,  1  Moo.  79. 

(m)  Andtrton  r.  Boynton,  18  Q.  a  308. 
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Court  or  a  Judge  may  make  an  order  for  the  preservation  or     I^tjles  op 

interim  custody  of  the  subject-matter  of  the  litigation,  or ^^ 

may  order  that  the  amount  in  dispute  be  brought  into  Court  Ord.  62. 
or  otherwise  secured. 

The  power  given  by  this  rule  to  all  the  Courts  seems  to  have 
existed  at  all  times  in  the  Court  of  Chauceiy,  but  was  one  of  not 
very  ordinary  exertion  (a) ;  but  the  power  in  Chancery  was  not,  it 
seems,  limited  to  the  case  of  primu  facie  liability  on  a  contract. 

Provision  is  made  for  the  practice  under  this  rule  by  K.  5  of  this 
Order. 

2.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the  May  order  in- 
application  of  any  party  to  any  action,  to  make  any  order  for  ^^J^j®  ^^ 
the  sale,  by  any  person  or  persons  named  in  such  order,  and  artacles. 

in  such  manner,  and  on  such  terms  as  to  the  Court  or  Judge 
may  seem  desirable,  of  any  goods,  wares,  or  merchandise 
which  may  be  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which  for  auy  other  just  and  sufHcient  reason  it 
may  be  desirable  to  have  sold  at  once. 

This  may  be  a  most  useful  power  which  without  consent  of 
parties  could  not  before  have  been  exercised.  The  mode  of  exer- 
cising it  is  provided  for  by  R.  4  of  this  Order. 

3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  the  May  make 
application  of  any  party  to  an  action,  and  upon  such  terms  ^Sw/^pre-' 
as  may  seem  just,  to  make  any  order  for  the  detention,  serration,  or 
preservation,  or  inspection  of  any  property,  being  the  subject  ^w^^^tLr 
of  such  action,  and  for  all  or  any  of  the  purposes  aforesaid  and  authoriM 
to  authorise  any  person  or  persons  to  enter  upon  or  into  any  ^Smplesl^or*^ 
land  or  building  in  the  possession  of  any  party  to  such  action,  making  of 
and  for  all  or  any  of  the  purposes  aforesaid  to  authorise  any  ®^^™"®°*** 
samples  to  be  taken,  or  any  observation  to  be  made  or 
experiment    to   be  tried,   which   may  seem    necessary  or 
expedient  for  the  purpose  of  obtaining  full  information 

or  evidence. 

The  powers  given  by  this  rule  also  seem  to  be  new  on  the  whole,  17  ft  18  Vict* 
though  as  to  one  of  them,  viz.,  the  inspection  of  property,  the  ^  ^^^'  "'  ^^' 
C.  L.  P.  Act,  1854,  sect  58,  provided  that  "either  party  shall  be  at 
liberty  to  apply  to  the  Court  or  a  Judge  for  a  rule  or  order  for  the 
inspection  by  the  jury  or  by  himself  or  his  witnesses  of  any  real  or 

(a)  Daniell  Ch.  Pr.  1627. 
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EoLis  OP      personal  property,  the  inspection  of  which  may  be  material  to  the 
^^^^-        proper  determination  of  the  question  in  dispute ;  and  it  shall  be 
Ord.  62.   l&^^ul  for  the  Court  or  a  Judge,  if  they  or  he  think  fit,  to  make 
such  rule  or  order  upon  such  terms  as  to  costs  or  otherwise,  as 
such  Court  or  Judge  may  direct." 
Application  It  seems  under  this  rule  the  application  might  be  made  at  any 

might  be  made  time  upon  a  proper  case  being  made  out,  and  the  Court  or  Judge 
at  any  time.      ^^^^  power  to  direct  any  such  things  to  be  done  as  might  be  neces- 
sary to  the  inspection  ;  so  in  an  action  for  an  encroachment  on  the 
plaintiij^'s  mine,  the  defendant  was  ordered  to  allow  him  to  make  a 
drift-way  through  a  wall  at  the  end  of  the  defendant's  mine,  on 
giving  security  to  the  satisfaction  of  the  master  for  indemnifying 
the  defendant  for  any  damage  done  by  the  inspection  (a).     The 
Costs  in  diacre-  costs  were  in  the  discretion  of  the  Court  or  Judge  making  the 
tion  of  Court,    order ;  if  no  order  were  made  as  to  them  they  did  not  become  costs 

in  the  cause  (b), 
15  k  16  Vict.        By  the  Act  15  &  16  Vict,  c.  83,  s.  42,  the  Patent  Law  Amend- 
c.  83,  8.  42.      ment  Act,  a  power  was  given  to  the  Common  Law  Courts  to 
make  orders  in  actions  for  the  infringement  of  patents  for  an 
injunction,  inspection,   and  account;   but  this  power  was  gene- 
rally exercised  and  exerciseable  by  the  Court  of  Chancery  before 
Might  be  ex-    that  Act  (c).     It  might  be  exercised  even  before  declaration  \d). 
erciaed  even      The  application  was  to  be  by  the  very  terms  of  the  section,  to  the 
tion."  ^  '^  Co^'^  ^  it  were  sitting,  to  a  Judge  of  it  if  it  were  not,  but  if  made 
Howsupported.  ^7  *  plaii^tiff  should  have  been  supported  by  an  affidavit  showing 
that  the  thing  did  really  exist,  and  that  there  was  at  least  reason- 
able ground  for  believing  it  was  an  infringement,  and  that  in- 
spection was  necessary  for  the  purpose  of  the  cause  (e),  and  should 
also  show  the  natiure  of  the  patent,  that  the  Court  might  judge  of 
the  necessity  for  inspection  (/). 
Court  of  Chan-      There  was  no  doubt  that  the  Court  of  Chancery  would,  on  a 
ceiy  had  power  pjpQper  case,   order    samples  to  be  given  even  for    purpose  of 
ordCT^buT       analysis  (^)  and  machinery  to  be  put  in  motion  (A),  but  it  would 
wonld  only       only  order  inspection  when  no  order  less  infringing  on  the  defen- 
xn^e  such        dant's  liberty  would  be  sufficient  for  the  purpose ;  so  in  a  suit  for 
no  order,  lees    infringement  of  a  patent  for  a  sewing  machine,  the  Court  before 
infringing        decree  refused  to  give  the  plaintiff  inspection  of  all  the  defendant's 
fi^dJni^iould  ^^^^  ^^^*  ordered  the  defendant  to  verify  by  affidavit  all  the  dif- 


be  available. 


(a)  Bennett  t.  Orifiihs,  SO  L.  J.  Q.  B.  98. 

(6)  Smith  T.  Great  W.  RaUvoay  Co.,  6  B.  &  B.  405. 

(c)  Holland  ▼.  Foxi,  8  K  &  B.  983 ;  Patent  Type  Founding  Co,  r.  Lloyd,  5 
H.  ft  N.  199. 

{d)  Amiu  ▼.  Keltty,  Bail  Ct  Ca.  L.  &  M.  123  ;  22  L  J.  Q.  B.  8i. 

\e)  Id;  Shaw  t.  JSank  of  England,  22  L.  J.  Ex.  26  ;  PaUnt  Type  Founding 
Co,  T.  Uoyd,  5  H.  &  N.  192. 

(/)  Meadows  r.  Kirkman,  29  L.  J.  Ex.  205. 

{</)  Patent  Type  Founding  Co.  y.  WaUer,  Johns.  727. 

{h)  Ru9$eU  y.  Coviey,  1  Webst  Fat.  Ca.  459  ;  Beardtdl  y.  Schwann,  Seton, 
910. 
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ferent  kinds  of  sewing  machines  which  he  had  sold  since  the  last     Rcles  or 
disclaimer  entered  by  the  plaintiff,  and  to  produce  one  of  each  sort         ^^^^' 
for  inspection  (a).  Ord,  62* 

The  Act  provides  for  application  by  defendants  as  well  as  plain- 
tifik     In  a  case  before  the  Act  the  Court  refused  to  order  the  Court  refused 
plaintiff  to  produce  a  specimen  on  the  ground  that  that  would  have  °^^  °!L?^'^" 
been  compelling  him  to  disclose  his  own  evidence  (6),  but  it  would  Bpedmen. 
seem  that  if  this  was  a  good  objection  before  the  Act,  there  is  Semble  as  to 
nothing  after  the  Act  invalidating  such  an  objection.     It  gives  the  this,  law  not 
Courts  of  Common  Law  certain  powers,  but  in  nowise  prescribes  in  •^*«'^* 
what  cases  the  powers  are  to  be  used,  and  certainly  does  not  pre- 
scribe that  they  shall  be  used  where  they  ought  not  on  general 
principles  of  jurisprudence. 

The  new  rule,  however,  is  in  any  case  much  wider  than  any  of  Newnile wider, 
these  which  have,  however,  been  noticed,  to  show  how  the  Courts 
dealt  with  powers  of  the  same  sort  which  they  have  exercised  as  a 
guide  to  how  they  are  likely  to  act  with  the  powers  now  committed 
to  them. 

The  mode  in  which  the  powers  of  this  rule  are  to  be  called  into 
action  is  given  in  the  next  rule. 

4.  An  aplication  for  an  order  under  section  25,  sub-section  Application 
8,  of  the  Act,  or  under  Rules  2  or  3  of  this  Order,  may  ^^l^  ^^^^^ 
be  made  to  the  Court  or  a  Judge  by  any  party.     If  the  sub-»ection  8, 
application  be  by  the  plaintiff  for  an  order  under  the  said  °j;^'!^^^^jf  ^ 
sub-section  8  it  may  be  made  either  ex  parte  or  with  notice^  party  under 
and  if  for  an  order  under  the  said  Rules  2  or  3  of  this  Order  lf:^Z  ^' 

ex  parte  or  on 

it  may  be  made  after  notice  to  the  defendant  at  any  time  notice,  nnder 
after  the  issue  of  the  writ  of  summons,  and  if  it  be  by  any  n^^^to^de-^'^ 
other  party,  then  on  notice  to  the  plaintiff,  and  at  any  time  fendant  after 
after  appearance  by  the  party  making  the  application.  monsV^n^' 

notice  to  plaintiff  after  appearance. 

5.  An  application  for  an  order  under  Rule  1  may  be  made  Application  for 
by  the  plaintiff  at  any  time  after  his  right  thereto  appears  RuiTi^^piain- 
from  the  pleadings  ;  or,  if  there  be  no  pleadings,  is  made  to  *»ff »*  anytime 
appear  by  aflSdavit  or  otherwise  to  the  satisfaction  of  the  ap^^\y 

Court  or  a  Judge.  pleadings,  or, 

if  none,  by 

6.  Where  an  action  is  brought  to  recover,  or  a  defendant  wv  ^ ,  . 

in  his  statement  of  defence  seeks  by  way  of  counter-claim  to  action,  or  conn- 
recover  specific   property  other   than   land,  and  the  party  *«^-c^*in?  in 
from  whom  such  recovery  is  sought  does  not  dispute  the  to  any  specific 

property  in 
(a)  Singer  Manufacturing  Co,  t.  YFiZ«m,  13  W.  R.  660. 
(6)  OrofU  T.  Pta^,  2  Hodg.  110  :  1  Webst.  Pat.  Ca.  268. 

z 
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KcLEs  OF     title  of  the  i)arty  seeking  to  recover  the  same,  but  claims 

. ^^^^'    -  to  retain  the  property  by  virtue  of  a  lien  or  otherwise  as 

Ord.  62.  security  for  any  sum  of  money,  the  Court  or  a  Judge  may, 
hands  of  oppo-  at  any  time  after  such  last-mentioned  claim  appears  from 
mitti^P<»^  the  pleadings,  or,  if  there  be  no  pleadings,  by  affidavit  or 
sion  but  claim-  otherwise  to  the  satisfaction  of  such  Court  or  Judge,  order 
OT  Jud^,  as  *^*^  *^®  party  claiming  to  recover  the  property  be  at  liberty 
soon  as  such  to  pay  into  Court,  to  abide  the  event  of  the  action,  the 
m^yoiderplurty  amount  of  money  in  respect  of  which  the  lien  or  security  is 
claiming  to  re-  claimed,  and  such  further  sum  (if  any)  for  interest  and  costs 
to  pay^^^'*^'  as  such  Court  or  Judge  may  direct,  and  that  upon  such  pay. 
Court  money     ment  into  Court  being  made,  the  property  claimed  be  given 

claimed  on  _  ,      .-i  _*       i    •     •        'x 

security  of  it    ^P  ^  t^^  party  clamimg  it. 

and    interest,  &c.,  and  that  on  sach  payment  the  property  may  be  giren  to  party  claiming  it. 


Ord.  53.  ORDER  LIH. 

Motions  and  other  Appucations. 

Application  to       1.  Wlioro  by  these  Rules  any  application  is  authorised  to 
Court  or  to       ^  made  to  the  Court  or  a  Judge  in  an  action,  such  applica- 
Judge  in  Court  tiou,  if  made  to  a  Divisional  Court  or  to  a  Judge  in  Court, 
ymo  ion.  ^^^^  ^^  made  by  motion. 

The  use  of  I'his  role  seems  to  enlarge  very  much  the  class  of  cases  in 

motions  greatly  ^hich  motion  is  the  proper  form  of  application.     The  old  rule 
enlarged.  .^^  ^^  l^  j^^  ^^xe  Ck>urt  of  Chancery,  at  least  that  applications 

should  only  be  made  by  motion  where  the  order  sought  arose  out 
of  recent  proceedings,  upon  which  there  was  no  doubt  (a),  other- 
wise they  should  have  been  by  petition,  but  that  mode  of 
procedure,  except  where  used  under  particular  statutes,  seems  to 
be  now  abolished,  and,  indeed,  the  introduction  of  motions  for 
decree  altered  the  rule  in  some  important  respects,  and  confined  it 
to  interlocutory  motions. 

No  rule  to  2.  No  rule  or  order  to  show  cause  shall  be  granted  in  any 

kffl^hei^^^"  ^^^^^>  except  in  the  cases  in  which  an  application  for  such 
pressiy  ordered  rule  or  order  is  expressly  authorised  by  these  Rules. 

by  rules. 

Except  where  3.  Except  where  by  the  practice  existing  at  the  time  of 
^J l^dedno  *^®  passing  of  the  said  Act  any  order  or  rule  has  heretofore 
motion  without  been  made  ex   parte  absolute   in  the  first  instance,  and 

notice  to  par- 
tics  aflfected.  (^)  Shipbroie  v.  Xorrf  ffinehinbrool;  13  Ves.  393;  Daniell,  1434.     See  also 

Like  T.  Bererford,  3  Br.  Ch.  C.  365 ;  Princt  t.  Cooper,  16  Bear.  546  ;  but  see 

lUvd  T.  iru$se}f,  2  Ba.  ft  Beat  286. 
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except  where  by  these  Rules  it  is  otherwise  provided,  and     ^^^^  of 
except  where  the  motion  is  for  a  rule  to  show  cause  only,  no 


motion  shall  be  made  without  previous  notice  to  the  parties  Ord.  63. 
affected  thereby.     But  the  Court  or  Judge,  if  satisfied  that  Coart,  in 
the  delay  caused  by  proceeding  in  the  ordinary  way  would  ^uce  wmUd 
or  might  entail  irreparable  or  serious  mischief,  may  make  b«  mischievous, 
any  order  ex  parte  upon  such  terms  as  to  costs  or  otherwise,  Q^deT  ex  parte 
and  subject  to  such  undertaking,  if  any,  as  the  Court  or  o»^*er™8  which 
Judge  may  think  just ;  and  any  party  affected  by  such  order  by/^may  move 
may  move  to  set  it  aside.  *o  discharge. 

4.  Unless  the  Court  or  Judge  give  special  leave  to  the  ^^^venotfce 
contrary  there  must  be  at  least  two  clear  days  between  the  of  motion  muat 
service  of  a  notice  of  motion  and  the  day  named  in  the  notice  days^not^ 
for  hearing  the  motion.  and  day  o£ 

hearing  must 
be  named. 
This  rule  is  identical  with  Consolidated  Order  33,  Rule  2,  save  Consolidated 

that  the  old  rule  was  continued  by  excluding  Sunday  and  other  Orders,  Order 

days  on  which  the  offices  were  closed,  except  Monday  and  Tuesday  ^^»  ^^^  ^' 

in  Easter  week  from  the  two  clear  days.    This  is  probably  rendered 

unnecessary  now  by  reason  of  Order  5,  Rule  2.     The  leave  men-  K  lea^©  fpr 

tioned  which  might  be  obtained  on  ex  parte  motion  must  be  stated  j^  obtained 

in  the  notice  of  motion  (a).     As  to  short  notice  of  motion  (6).  it  should  be 

Motions  of  course  might  be  made  any  day,  in  or  out  of  term,  ™«ntioned  in- 

when  terms  existed  (o). 

6.  If  on  the  hearing  of  a  motion  or  other  application  the  co^^^^ud  e 
Court  or  Judge  shall  be  of  opinion  that  any  person  to  whom  should  think 
notice  has  not  been  given  ought  to  have  or  to  have  had  such  J^^^^ 
notice,  the  Court  or  Judge  may  either  dismiss  the  motion  or  notice  has  been 
application,  or  adjourn  the  hearing  thereof,  in  order  that  fLvThadnotice 
such  notice  may  be  given,  upon  such  terms,  if  any,  as  the  Court  or  Judge 
Court  or  Judge  may  think  fit  to  impose.  ^tio  "ot^- 

joum  the  hear- 

6.  The  hearing  of  any  motion  or  appHcation  may  from  ^'  . 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the  aiJ^ bead- 
Court  or  Judge  may  think  fit.  joumed  on 

7.  The  plaintiff  shall,  without  any  special  leave,  be  at  Plaintiff  with- 

•         <••!  •  out  leave  may 

liberty  to  serve  any  notice  of  motion  or  other  notice,  or  any  scrveanynotice 

of  motion,  kc, 

{a)  nW,  ▼.  Jiimmd,  2  M.  &  Cr.  641. 

(b)  See  Nart  v.  Tulk,^9  Ha.  611. 

(e)  Lard  Harbcrowjhy,  Wartnaby^  1  Ph.  864. 

z  2 
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EvLBs  OF     petition  or  summons  upon  any  defendant^  who,  having  been 

'■ —  duly  served  with  a  writ  of  summons  to  appear  in  the  action^ 

Ord.  63.  has  not  appeared  within  the  time  limited  for  that  purpose. 

on  any  defendant  who  has  been  Benred  with  writ  of  sommons  hot  has  not  appeared. 

Plaintiff  by  ®-  '^^^  plaintiflF  may,  by  leave  of  the  Court  or  a  Judge  to 

leave  of  Court  be  obtained  ex  parte,  serve  any  notice  of  motion  upon  any 
Sin%;^,  defendant  along  with  the  writ  of  summons,  or  at  any  time 
may  serve  any  after  service  of  the  wnt  of  summons  and  before  the  time 
tion^n^any**^    limited  for  the  appearance  of  such  defendant. 

defendant  with  writ  of  summons,  or  after  writ  before  time  for  appearance. 


Ord.  64. 


Applications 
at  chambers  by 
way  of  sum- 
mons. 

Officers  to 
transact  busi- 
ness which  may 
be  done  by 
Judge  at 
chambers. 


Exceptions. 


ORDER   LIV. 

Applications  at  Chambers. 

1.  Eveiy  application  at  chambers  authorised  by  these 
Rules  shall  be  made  in  a  summary  way  by  summons. 

2.  In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  a  master,  and  in  the  Probate,  Divorce,  and  Ad- 
miralty Division  a  registrar,  may  transact  all  such  business 
and  exercise  all  such  authority  and  jurisdiction  in  respect 
of  the  same  as  under  the  Act,  or  the  Schedule  thereto,  or 
these  Rules,  may  be  transacted  or  exercised  by  a  Judge  at 
chambers,  except  in  respect  of  the  following  proceedinga 
and  matters ;  that  is  to  say, — 

All  matters  relating  to  Criminal  proceedings  or  to  the 
liberty  of  the  subject : 

The  removal  of  actions  from  one  division  or  Judge  to 
another  division  or  Judge : 

The  settlement  of  issues,  except  by  consent : 

Discovery,  whether  of  documents  or  otherwise,  and  in- 
spection, except  by  consent : 

Appeals  from  district  registrars : 

Interpleader  other  than  such  matters  arising  in  inter- 
pleader as  relate  to  practice  only,  except  by  consent : 

Prohibitions : 

Injunctions  and  other  orders  under  sub-section  8  of 
section  25  of  the  Act,  or  under  Order  LIL,  Rules  1,  2, 
and  3  respectively : 

Awarding  of  costs,  other  than  the  costs  of  any  proceeding 
before  such  master : 

Reviewing  taxation  of  costs :     - 
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Charging  orders  on  stock  funds,  annuities,  or  share   of     ^.ttlss  of 
dividends  or  annual  produce  thereof: 


Acknowledgments  of  manied  women.  Ord.  64. 

3.  If  any  matter  appears  to  the  master  pi'oper  for  the  Master  may 
decision  of  a  Judge  the  master  may  refer  the  same  to  a  ^^f^/^t' 
Judge,  and  the  Judge  may  either  dispose  of  the  matter  or  is»ck  to  master, 
refer  the  same  back  to  the  master  with  such  directions  as  he 

may  think  fit. 

4.  Any  person  affected  by  any  order  or  decision  of  a  Appeal  from 
master  may  appeal   therefrom  to  a  Judge  at  chambers.  »^,^ 
Such  appeal  shall  be  by  summons,  within  four  days  after  the  Chambers  by 
decision  complained   of,  or  such  further  time  as  may  be  ^^JTdays  ftim 

allowed  by  a  Judge  or  master.       ^^^^  complained  of,  or  within  further  time  allowed. 

5.  An  appeal  from  a  master's  decision  shall  be  no  stay  of  Such  appeal  no 
proceeding  unless  so  ordered  by  a  Judge  or  master.  Jj^  but^^^" 

_    .  1     t         1  1  order. 

It  IB  presumed  that  the  word  master  in  these  rules  will  be  read 

registrar,  as  to  those  divisional  courts  in  which  the  registrar  may 

act  under  Role  2  of  same  order. 

6.  In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  In  Queen's 
Divisions  every  appeal  to  the  Court  from  any  decision  at  ^^*^^i^Tj[^ ^ 
chamber  shall  be  by  motion,  and  shall  be  made  within  Exchequer 
eight  days  after  the  decision  appealed  against.  appS^to'court 

from  Chambers  by  motion,  within  eight  days  from  order  complained  of. 

ORDER   LV.  Ord.  66. 

Costs. 

Subject  to  the  provisions  of  the  Act,  the  costs  of  and9*»**ji^di»cre- 
incident  to  all  proceedings  in  the  High  Court  shall  be  in  «  * 

the  discretion  of  the  Court;  but  nothing  herein  contained  of  Equity  as  to 
shall  deprive  a  trustee,  mortgagee,  or  other  person  of  any  ^^"f^^^?'**' 
right  to  costs  out  of  a  particular  estate  or  fund  to  which  he 
would  be  entitled  according  to  the  rules  hitherto  acted  upon 
in  Courts  of  Equity :   Provided,  that  where  any  action  or  On  trial  by 
issue  is  tried  by  a  jury,  the  costs  shall  follow  the  event,  i"f7'  ^^^^^  ^ 

J        J     j9  .  ,    -  ,  *  follow  events 

unless  upon  application  made  at  the  tnai  for  good  cause  unless  Court 
shown  the  Judge  before  whom  such  action  or  issue  is  tried  J^^^i^w^ 
or  the  Court  shall  otherwise  order* 
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BrLEs  r  F         It  might  be  expected  to  follow  as  a  natnral  consequenoe  that  on 

^"'       tumiDg  all  the  Courts  into  Courts  of  Equity,  as  has  been  done  by 

Ord.  66.  ^^is  Act,  one  result  would  be  to  establish  a  similar  rule  as  to  costs 
in  all  the  Courts  to  that  which  has  always  been  the  rule  in  Courts 
of  Equity,  and  this  rule  in  most  cases  effectuates  that  expectation. 
It  is,  however,  worthy  of  remark  and  attention  that  section  67  of 
the  text  of  the  principal  Act  re-enacts  section  5  of  30  &  31  Vict, 
c.  1 42,  which  will  be  seen  set  out  supra,  pp.  70-72,  and  proyides  express 
rules  as  to  costs  in  certain  cases.  This  is  probably  one  reason  for 
the  initial  words  of  the  Order  o5,  on  which  this  note  is  appended, 
"  subject  to  the  provisions  of  this  Act,"  <bc.,  which  words  show  clearly 
that  this  rule  is  not  to  OTcrrule  section  67  of  the  principal  Act. 


Qrd.  66.  ORDER   LYL 

Notices  and  Paper,  &c. 


Notices  to  Le        1.  All  Dotices  required  by  these  Rules  shall  be  in  writing, 
iLrTtheAr^   unless  expressly  authorised  by  a  Court  or  Judge  to  be  given 

orrlered.  OnJly. 

Form  of  printed      2.  Proceedings  required  to  be  printed  shall  be  printed  on 

proceetUngs.     cream  wove  machine  drawing  foolscap  folio  paper,  19  lbs. 

per  mill  ream,  or  thereabouts,  in  pica  type  leaded,  with  an 

inner  margin  about  three  quarters  of  an  inch  wide,  aud  an 

outer  margin  about  two  inches  and  a  half  wide. 

As  to  this  rule,  see  reference  to  it  in  Order  12th  August,  1875, 
Order  5,  Rule  1. 

Affidarittobe      3.  Any  aflSdavit  may  be  sworn  to  either  in  print  or  in 
fX: «       manuscript,  or  partly  in  print  and  partly  in  manuscript. 

partly  ooe  and  yaaHj  the  other. 

Ord.  67.  ORDER  LYII. 

Time. 

Montlis,  mi-  1.  Where  by  these  Rules,  or  by  any  judgment  or  order 
^expressed  gj^gn  q^  made  after  the  commencement  of  the  Act,  time  for 
siuiU  be  '  doing  any  act  or  taking  any  proceeding  is  limited  by  months, 
not  expressed  to  be  lunar  months,  such  time  shall  be  com- 
puted by  calendar  months. 

Change  from         The  rules  as  to  computation  of  time  are  in  some  respects  altered  ; 

old  role.  thus  in  this  rule  mouths  are  calendar  months^  whidi  is  directly 

lerersing  Consolidated  Orders  37,  Rule  10,  where  months  not 
specified  as  calendar  months  were  all  lunar  months  of  28  days. 


calokdar 
months.. 
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2.  Where  any  limited  time  less  than  six  days  from  or     Bulbs  of 
after  any  date  or  event  is  appointed  or  allowed  for  doing  any 


act  or  taking  any  proceeding,  Sunday,  Christmas  Day,  and  Ord.  67. 
Good  Friday  shall  not  be  reckoned  in  the  computation  of  Sunday,  Christ- 

,,..,,..  mas  Day,  and 

such  limited  time.  Good  Friday 

excluded  in 

This  is  substantially  the  same  as  CousoHdated  Order  37,  Kiile  periods  of  less 
11,  save  that  the  old  rule  named  the  excepted  days  in  this  form,  ^"^  "*  ^*y^* 
Sundays  and  other  days  on  which  the  offices  are  closed,  except 
Monday  and  Tuesday  in  Easter  week. 

3.  Where  the  time  for  doing  any  act  or  taking  any  pro-  Where  time 

J.  .  CI       J  i-L         J  T_  •  T_    j."i_     expires  on  holi« 

ceedmg  expires  on  a  Sunday,  or  other  day  on  which  the  ^y^  ^^^  for 
offices  are  closed,  and  by  reason  thereof  such  act  or  proceed-  ^oipg  »ny  ac* 
ing  cannot  be  done  or  taken  on  that  day,  such  act  or  pro- ^jae  must  hare 
ceeding  shall,  so  far  as  regards  the  time  of  doing  or  taking  ^"^  done  on 
the  same,  be  held  to  be  duly  done  or  taken  if  done  or  taken  be  extended  to 
on  the  day  on  which  the  offices  shall  next  be  open.  ^^.'^yi? 

•^  *  which  omces 

shall  next  be  open. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the  long 
vacation,  unless  directed  by  a  Court  or  a  Judge.  to  be  amended 

or  delirered  in  long  racation  but  by  order. 

5.  The  time  of  the  long  vacation  shall  not  be  reckoned  in  Time  of  long 
the  computation  of  the  times  appointed  or  allowed  by  these  reckoned  in 
Kules  for  filing,  amending,  or  delivering  any  pleading  unless  *^™«  ^  ^^s» 
otherwise  directed  by  a  Court  or  a  Judge.        deliTeiing  pleadings  unless  by  oider. 

6.  A  Court  or  a  Judge  shall  have  power  to  enlarge  or  Court  or  Judge 
abridge  the  time  appointed  by  these  Rules,  or  fixed  by  any  ^dge  time°^ 
order  enlarrins:  time,  for  doing:  any  act  or  taking  any  pro-  ^o^  ^oi"«  *^y 

J-  I.  X  /T  \  xv      •     A-         r  *!.  act  or  taking 

ceedmg,  upon  such  terms  (if  any)  as  the  justice  of  the  case  proceedings, 
may  require,  and  any  such   enlargement  may  be  ordered  ^"^^"J^^Lj 
although  the  application  for  the  same  is  not  made  until  after  after  time 
the  expiration  of  the  time  appointed  or  allowed.  expired. 


ORDER  LVIII.  Ord.  68. 

Appeals. 

1.  Bills  of  exceptions  and  proceedings  in  error  shall  be  Bills  of  excep- 

•I    -1.  1      1  tions  and 

abolished.  error  abolished. 

2.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  Appeals  to 
re-hearing,  and  shall  be  brought  by  notice  of  motion  in  a  ^^^  |,y  re- 
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appeal  from  any  interlocutory  order  shall  be  a  four  days     Rules  of 
notice.  ^-—'. — 


Ord.  68. 

It  is  not  easy  to  say  what  is  the  distinction  between  an  interlocu-  fourteen  days 
tory  judgment  on  which  a  fourteen  days*  notice  of  appeal  must  be  notice  ; 
given,  and  an  interlocutory  order  on  which  a  four  days  notice  is  j   '^*'^**^Ii 
required ;  we  should  therefore  advise  any  appellant,  whether  the  four  days, 
subject  of  his  appeal  be  or  be  not  a  final  judgment,  to  give  the 
longer  notice. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  and  Courtof  Appeal 
duties  as    to   amendment   and   otherwise   of  the  Court  o{      l^J^ 
First   Instance,   together  with  full   discretionary  power  to  amendment 
receive  further  evidence  upon  questions  of  fact,  such  evidence  ^  po'^^to'^ 
to  be  either  by  oral  examination  in  court,  by  aflRdavit,  or  by  take  fresh  evi- 
deposition  taken  before  an  examiner  or  commissioner.     Such  ^    '    _ 
further  evidence  may  be  given  without  special  leave  upon  may  be  given 
interlocutory  applications,  or  in  any  case  as  to  matters  which  ^tj^oat  leave 

•^      '■^  •'  ,   ,  .  on  interlocu- 

have  occurred  after  the  date  of  the  decision  from  which  the  toxy  applica- 
appeal  is  brought.     Upon  appeals  from  a  judgment  after  *'*^°f  *^' "  ^ 

*  Jt  ^      o  r  rr  j      o        ^  matters  occur- 

trial  or  hearing  of  any  cause  or  matter  upon  the  merits,  such  ring  after  date 
further  evidence  (save  as  to  matters  subsequent  as  aforesaid)  ^nder^peal 
shall  be  admitted  on  special  grounds  only,  and  not  without  on  other  mat- 
special  leave  of  the  Court.     The  Court  of  Appeal  shall  have  ^^^^^  ^^ 
power  to  give  any  judgment  and  make   any  order  which 
ought  to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require.     The  powers  aforesaid  may 
be  exercised  by  the  said   Court,  notwithstanding  that  the  Court  may 
notice  of  appeal  may  be  that  part  only  of  the  decision  may  ^KichTifght  to 
be  reversed  or  varied,  and  such  powers  may  also  be  exercised  be  maae,  not- 
in  favour  of  all  or  any  of  the  respondents  or  parties,  although  ^Jice*do  not 
such  respondents  or  parties  may  not  have  appealed  from  or  go  to  alter  the 
complained  of  the  decision.     The  Court  of  Appeal  shall  have  judg^entCourt 
power  to  make  such  order  as  to  the  whole  or  any  part  of  the  sees  fit  to  alter, 
costs  of  the  appeal  as  may  seem  just. 

The  power  to  receive  further  evidence  in  this  rule  is  very  much  Power  to  re- 
enlarged  ;  the  rule  formerly  was,  that  in  Chancery  it  was  not  in  cei^o  new  evi- 
general  competent  to  either  party  to  enter  into  any  new  evi-  ^"heXged. 
deuce  (a) ;  evidence,  however,  t&ken  before  the  original  hearing 

(a)  Addison  v.  ffindmarsh,  1  Vera.  442  ;  Whitworth  v.  WJiyddan,  2  M'N. 
fc  Q.  66.  See  Jenrter  v.  Morris,  I  L.  R.  Ch.  603  :  Topham  v.  Dukt  of  Port' 
loH^,  18  W.  B.  235. 
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SvLxs  OF    summary  way,  and  no  petition,  case,  or  other  formal  proceed- 
ing other  than  such  notice  of  motion  shall  be  necessary.    The 


Ord.  68.  appellant  may  by  the  notice  of  motion  appeal  from  the 
hearing  by  whole  or  any  part  of  any  judgment  or  order,  and  the  notice 
motioxL  ^^  motion  shall  state  whether  the  whole  or  part  only  of  such 

Petition  of  ap-  judgment  or  order  is  complained  of,  and  in  the  latter  case 

peal  aboliBhed.    in  •/>  t        _i. 

Notice  of         shall  specify  such  part. 

motion  to  state  whether  appeal  is  from  whole  order  or  part,  and  shall  specify  the  part. 

Form  of  appeal  These  rules  will  greatly  simplify  the  practice  in  matters  at 
altered.  Common  Law,  in  which  hitherto  there  was  no  appeal  whatever  on 

any  interlocutory  matter,  nor  in  any  way  except  by  proceedings  in 
error  which  are  abolished,  and  which  only  lay  in  some  cases.  In 
Chancery  from  time  immemorial  re-hearings  and  appeals  were  had 
the  whole  way  through,  that  is  to  say,  any  formal  order  in  Court 
from  beginning  to  end  of  a  suit  or  proceeding  might  be  re-beard  on 
appeal  until  enrolment  of  the  order  by  the  Court  of  Chancery 
itself  in  some  of  its  branches,  and  after  enrolment  by  the  House  of 
Lords.  The  form  of  appealing  in  Chancery  was  on  every  decretal 
order,  or  on  an  order  on  petition  by  petition  directed  since  14  &  15 
Vict.  c.  83,  to  the  Court  of  Appeal  in  Chancery,  unless  the  order 
had  been  enrolled,  in  which  case  it  was  necessary  to  go  to  the 
House  of  Lords,  to  which  also  an  appeal  lay  from  an  order  of  the 
Lord  Chancellor  or  the  Court  of  Appeal  in  Chanceiy,  but  if  the 
order  appealed  from  was  only  on  interlocutory  motion,  and  had  not 
yet  been  enrolled,  it  was  heard  on  amotion  in. appeal  by  the  Court 
of  Appeal  in  Chancery.  All  appeals  are  now  to  be  by  motion,  and 
may  be  against  part  of  the  order  only,  in  which  respect  the  rule  is 
not  altered,  as  they  might  always  have  been  parted  only  in 
Chancery  matters. 

Notice  of  ap-  3.  The  notice  of  appeal  shall  be  served  upon  all  parties 
^all  parties  directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
affected  but  to  scrve  parties  not  so  affected ;  but  the  Court  of  Appeal 
Conrtmay  ^^7  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
order  any  other  parties  to  the  action  or  other  proceeding,  or  upon  any  person 

parties tobo  t   •        t  •  t 

served.  i^ot  a  party,  and  m  the  meantime  may  postpone  -or  adjourn 

the  hearing  of  the  appeal  upon  such  terms  as  may  seem  just, 
and  may  give  such  judgment  and  make  such  order  as  might 
have  been  given  or  made  if  the  persons  served  with  such 
Notice  may  be  notice  had  been  originally  parties.  Any  notice  of  appeal 
amended.  ^^^  ^^  amended  at  any  time  as  to  the  Court  of  Appeal  may 
seem  fit. 

Notice  of  ap*  4.  Notice  of  appeal  from  any  judgment,  whether  final  or 
meittobe*^"  interlocutory,  shall  be  a  fourteen  days  notice,  and  notice  of 
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appeal  from  any  interlocutory  order  shall  be  a  four  days     R^i-m  o» 
notice.  — ! — 


Ord.  68. 

It  is  not  easy  to  say  what  is  the  distinction  between  an  interlocu-  fourteen  days 
tory  judgment  on  which  a  fourteen  days'  notice  of  appeal  must  be  notice  ; 
given,  and  an  interlocutory  order  on  which  a  four  days  notice  is  i   "L*'^**'-^ 
required ;  we  should  therefore  advise  any  appellant,  whether  the  four  days, 
subject  of  his  appeal  be  or  be  not  a  final  judgment,  to  give  the 
longer  notice. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  and  Courtof  Appeal 
duties  as   to   amendment   and   otherwise    of  the  Court  oi      l^J^ 
First  Instance,   together  with  full   discretionary  power  to  amendment 

•       i».v  •!  1*  r  r     i.  T-'j  and  discretion- 

receive  further  evidence  upon  questions  of  fact,  such  evidence  ^^y  ^^^^  ^ 
to  be  either  by  oral  examination  in  court,  by  affidavit,  or  by  ta^e  fresh  evi- 
deposition  taken  before  an  examiner  or  commissioner.     Such  „    /    . , 
further  evidence  may  be  given  without  special  leave  upon  may  be  given 
interlocutory  applications,  or  in  any  case  as  to  matters  which  without  leave 

•'      '■^  •'  ,  ,  ,  on  interlocu* 

have  occurred  after  the  date  of  the  decision  from  which  the  tory  appiica- 
appeal  is  brouffht.     Upon  appeals  from  a  judgment  after  **°°f  **^ "  **^ 

r'X'  o  r  rr  j      o       ^  matters  occur- 

tnal  or  heanng  of  any  cause  or  matter  upon  the  merits,  such  ring  after  date 
further  evidence  (save  as  to  matters  subsequent  as  aforesaid)  ^njer  «pp«ii 
shall  be  admitted  on  special  grounds  only,  and  not  without  on  other  mat- 
special  leave  of  the  Court.     The  Court  of  Appeal  shall  have  ^^^^^^  ^^ 
power  to  give  any  judgment  and  make   any  order  which 
ought  to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require.    The  powers  aforesaid  may 
be  exercised  by  the  said   Court,  notwithstanding  that  the  Court  may 
notice  of  appeal  may  be  that  part  only  of  the  decision  may  ^fch^^ht^to 
be  reversed  or  varied,  and  such  powers  may  also  be  exercised  be  made,  not- 
in  favour  of  all  or  any  of  the  respondents  or  parties,  although  ^^^^^  ^^^^^ 
such  respondents  or  parties  may  not  have  appealed  from  or  go  to  alter  the 
complained  of  the  decision.     The  Coui-t  of  Appeal  shall  have  ]udgmentCourt 
power  to  make  such  order  as  to  the  whole  or  any  part  of  the  wes  fit  to  alter, 
costs  of  the  appeal  as  may  seem  just. 

The  power  to  receive  further  evidence  in  this  rule  is  very  much  Power  to  re- 
enlarged  ;  the  rule  formerly  was,  that  in  Chancery  it  was  not  in  c«iv«  i^ew  evi- 
general  competent  to  either  party  to  enter  into  any  new  ©vi- jj^^^^  J^^^ 
dence  (a) ;  evidence,  however,  taken  before  the  original  hearing^ 

(a)  Addison  v.  ITindmarth,  1  Vem.  442 ;  Whitw&rth  v.  Whyddon,  2  M'N. 
&  G.  68.  See  Jenner  v.  Morris,  1  L.  R.  Ch.  608  ;  Topham  v.  Duke  qf  Port- 
lot^,  18  W.  B.  235. 
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Rules  of     though  not  used  (a)  or  entered  in  the  decree  (b)  might  be  read,  and 

^^^*^'  _  documents  not  in  evidence  at  the  original  hearing  have  been  per- 

Ord.  68.  mitted  to  be  read  on  an  appeal  (c) ;  but  an  order  to  prove  them  as 

Former  law  on  exhibits  at  the  hearing  of  the  appeal  must  have  been  obtained 

this  head.         which  might  be  obtained  ex  parte  (ef).   No  evidence  was  receivable 

of  mattera  which  had  occurred  since  the  original  hearing  (e) 

Where  through  the  inadvertence  of  counsel,  plaintiff  had  omitted 
to  prove  a  will  of  real  estate,  in  consequence  whereof  the  bill  was 
dismissed,  he  was  allowed  to  prove  it  at  the  re-hearing  on  terms, 
but  the  will  was  not  disputed,  and  the  omission  arose  solely  finom 
the  inadvertence  of  counsel  (/),  and  in  other  cases  new  evidence  has 
been  allowed  to  be  read  de  bene  esse  (g). 

If  a  witness  had  been  convicted  of  perjiuy  since  the  hearing, 

that  fact  might,  it  would  seem,  have  been  brought  before  the 

Court  on  an  appeal ;  so  where  a  witness  in  an  answer  to  a  bill  filed 

against  him  since  the  hearing,  had  confessed  that  on  the  day  he 

was  examined  he  took  a  bond  from  the  plaintiff  whereby  the  latter 

bound  himself  that,  if  he  recovered  the  estate  in  question,  he 

would  convey  part  of  it  to  the  witness,  this  answer  was  allowed  to 

be  read  at  the  hearing  to  affect  the  witnesses'  evidence  (h). 

House  of  Lords      The  House  of  Lords  was  even  more  strict  in  excluding  all 

did  not  allow    evidence  on  appeal  not  received  below,  and  it  did  not  allow  that 

cdv^^iLlow  to  ©vidence  received  below  to  be  objected  to,  unless  the  reception  of 

be  objected  to  that  evidence  were  among  the  grounds  of  appeal  (t).    If  evidence 

on  appeal         i^^d  been  rejected  below,  which  ought  to  have  been  received,  the 

ception  of  it      House  of  Lords,  used  to  remit  the  cause  to  the  Court  below,  but 

were  matter  of  would  first  look  at  the   rejected  evidence  to  see  had  it  been 

the  appeal.    If  admitted  it  would  have  affected  the  judgment  of  the  House  (h\ 
appeal  allowed        tt-xi.  _xixi  i,t,  ..  ^ 

on  this  rejec-        Uitnerto  aiso  the  rule  has  been  that  on  re-heanng,  no  party 

tion,  case  re-    could  have  any  benefit  of  the  judgment  of  the  Court  of  Appeal  in 
l«low!^  ^^    reforming  the  order  appealed  from,  if  he  had  not  been  an  ap- 

fiTn  TiArtv  who 

i^n/iVft*  »«  (*)  Cunifngham  t.  Cunyngham,  Amb.  90 ;  Ooodjfer  v.  LaJce,  Amb.  Blont'a 

^i^l««hi      ed.  90,  n.  4 ;  White  v.  Futtdl,  1  V.  &  B.  153  ;  Ifedgrs  v.  Curdcmnd,  2  Atk. 
peaiea  coma      ^^g  .  wiUiamt  v.  OoodchUd,  2  Ross.  91 ;  Olaver  v.  Daubney,  4  D.  G.  F.  k  J. 
561 :  Seton,  1155. 

(6)  Croffff  V.  Alexander,  16  W.  R.  961. 

(c)  Wmiam  v.  Goodchild,  2  Buss.  91  ;  Walker  v.  Symondt,  1  Mer.  87,  n.  2 : 
Y.  &  C.  478 ;  HvfgvM  v.  MUU,  5  Buss.  287  ;  L&vea  v.  Hicks,  2  Y.  &  C.  472- 
478 ;  Bt  WilUhvre  Iran  Co.  Exp,  Pearton,  L.  B.  8  Ch.  448.  See  Glover  y. 
Daubney,  4  D.  G.  F.  &  J.  561. 

id)  Herring  v.  Clobery,  Cr.  &  Ph.  251. 

(e)  Lamhe  t.  OrUm,  88  L.  J.  Gh.  81. 

(/)  Hood  V.  Pimm,  4  Sim.  101. 

{g)  Dashwood  r.  Lard  StdkeUy,  10  Yes.  230-236  ;  Buckmatter  v.  Harrop, 
13  Yes.  456-458  ;  Dawson  t.  Prinee,  2  D.  G.  &  J.  41-48  ;  Hume  t.  Pocock,  L. 
B.  1  CL  879-883. 

{h)  Needham  v.  Smith,  2  Yem.  463. 

{%)  Eden  y.  EaH  of  Bute,  1  Br.  P.  C,  Toml.  ed.,  465 ;  and  see  Baesh  r. 
Moore,  8  Bro.  P.  C.  546  ;  and  Button  t.  Price,  Free.  in.  Chy.  212 ;  Seton,  1168  ; 
Hacq.  Pr.  of  H.  of  Lords,  171 ;  Baniell,  1868. 

(k)  Maccabe  r.  Hussey,  5  Bligh,  N.  S.  715-729. 
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pellant,  although  it  should  appear  that  the  decree  waa  erroneous     Bulks  of 
against  him  (a)  ;  but  this  was  subject  to  exception,  for  the  Court  __^^|^-  _ 
on  appeal  had  power  to  deal  with  the  whole  case,  and  therefore,  Ord.  68. 
where  a  decree  had  been  made  against  several  defendants,  it  was  j^^^g  ^^^^  j^. 
held  that  the  bill  might  be  dismissed  against  all  on  the  appeal  of  formed  In  his 
one  only  (h).     This  case,  however,  is  distinctly  at  variance  with  ^^^r. 
Tasker  v.  Small  (a),  and  seems  to  have  been  decided  on  this  point 
without  argument. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  for  No  notice  of 
a  respondent  to  give  notice  of  motion  by  way  of  cross  appeal,  ^^^^S^jf 
but  if  a  respondent  intends,  upon  the  hearing  of  the  appeal,  respondent 
to  contend  that  the  decision  of  the  Court  below  should  be  te^J'for  varia- 
varied,  he  shall,  within  the  time  specified  in  the  next  Rule,  tion,  he  shall 
or  such  time  as  may  be  prescribed  by  special  order,  give  p^i^affected, 
notice  of  such  intention  to  any  parties  who  may  be  aflfected  Omission  to 
by  such  contention.     The  omission  to  give  such  notice  shall  f^^iQ^^ 

not  diminish  the  powers  conferred  by  the  Act  upon  the 
Court  of  Appeal,  but  may,  in  the  discretion  of  the  Court,  be 
ground  for  an  adjournment  of  the  appeal,  or  for  a  special 
order  as  to  costs. 

It  was,  as  might  be  conjectured  from  the  concluding  part  of  the 
last  note,  necessary  hitherto,  if  any  party,  not  joined  in  an  appeal 
as  co-petitioner,  wished  to  dispute  any  part  of  a  decree  or  order, 
that  he  should  present  a  petition  himself,  otherwise  he  could  not 
be  heard  in  support  of  the  appeal  (c),  or  in  opposition  to  any  part 
of  the  decree  not  appealed  from  {d). 

7.  Subject  to  any  special  order  which  may  be  made,  notice  Subject  to 
by  a  respondent  under  the  last  preceding  Rule  shall  in  the  ^  notice^to 
case  of  any  appeal  from  a  final  judgment  be  an  eight  days  ^  an  eight 
notice,  and  in  the  case  of  an  appeal  from  an  interlocutory  caw  SVnai"* 

order  a  two  days  notice.  order,  and  two  days  notice  in  case  of  an  interlocutory. 

8.  The  party  appealing  from  a  judgment  or  order  shall  Party  appeal- 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the  l^^onfficr 
judgment  or  order  or  an  office  copy  thereof,  and  shall  leave  copy,  and  leave 

copy  notice  of 

(a)  Tasker  v.  Small,  C.  P.  Coop.  255  ;  and  see  Pardo  v.  Binffham,  4  L.  R, 
Ch.  735. 

(6)  Kent  v.  Freehold  Land  and  BHckmaMng  Co,,  3  L.  K.  Ch.  493-495. 

(c)  Preston  v.  Preston,  W.  N.,  1870,  56,  and  cases  (a). 

(d)  Lard  Brooke  y.  EaH  of  Warwick,  13  Jur.  547 ;  Tasker  t.  SvmU,  C.  P. 
Coop.  255  ;  see  BUickbum  r.  Jepson,  2  V.  &  B.  359. 
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RuLB  Of     with  bim  a  copy  of  the  notice  of  appeal  to  be  filed,  and  such 
officer  shall  thereupon  set  down  the  appeal  by  entering  the 


Ord.  68.  same  in  the  proper  list  of  appeals,  and  it  shall  come  on  to  be 
appeal  £ot  heard  according  to  its  order  in  such  list,  unless  the  Court  of 
to  set  down  in  Appeal  or  a  Judge  thereof  shall  otherwise  direct,  but  so  as 
liat  to  be  heard  j^q^  iq  come  into  the  paper  for  hearing:  before  the  day  named 

in  proper  order  .  ,  i 

unless  other-    in  the  notice  of  appeal 

wise  directed. 

Apped  from  9.  The  time  for  appealing  from  any  order  or  decision  made 
oFidn'^^M^  ^^  given  in  the  matter  of  the  winding  up  of  a  company  under 
or  in  bankrupt- the  provisions  of  the  Companies  Act,  1862,  or  any  Act 
not^Mi^i^n^  amending  the  same,  or  any  order  or  decision  made  in  the 
to  be  as  from  matter  of  any  bankruptcy,  or  in  any  other  matter  not  being 
^der^under^  an  action,  shall  be  the  same  as  the  time  limited  for  appeal 
Role  15,  from  an  interlocutory  order  under  Rule  15. 

t.f.,  twenty-  The  time  given  in  Order  58,  Rule  15,  post,  is  twenty-one  days 
filing  or  per-  ^^^  ^^  interlocutory  order,  fix)m  the  time  the  order  is  signed, 
fecting  order,    entered,  or  otherwise  perfected. 

Ex  parte  order  10.  Where  an  ex  parte  application  has  been  refused  by  the 
may  be  applied  Court  below,  an  application  for  a  similar  purpose  may  be 
for  within  four  made  to  the  Court  of  Appeal  ex  parte  within  four  days  from 
or  forthcrtime  ^^^  ^^^^  ^^  ^^^^  refusal,  or  ^^dthin  such  enlarged  time  as 
if  allowed.  a  Judge  of  the  Court  below  or  of  the  Appeal  Court  may 
allow. 

Where  fact  11.  When  any  question  of  feet  is  involved  in  an  appeal^ 

imi^^mMiner *^®  evidence  taken  in  the  Court  below  bearing  on  such 
in  which  eri-  question  shall,  subject  to  any  special  order,  be  brought  before 
i^tt^  the  Court  of  Appeal  as  foUows : 

ppeai-  ^^^  ^  ^  j^jjy  evidence  taken  by  affidavit,  by  the  produc- 

tion of  printed  copies  of  such  of  the  affidavits  as 
have  been  printed,  and  office  copies  of  such  of  them 
as  have  not  been  printed. 

(6.)  As  to  any  evidence  given  orally,  by  the  production  of 
a  copy  of  the  Judge's  notes,  or  such  other  materials 
as  the  Court  may  deem  expedient. 

Where  cvi-  ^^'  Where  evidence  has  not  been  printed  in  the  Court 

dence  not  below,  the  Court  below  or  a  Judge  thereof,  or  the  Court  of 
Cwlrt  beiow^'  Appeal  or  a  Judge  thereof,  may  order  the  whole  or  any  part 

or  Judge  may  order  printing  of  all  or  part  for  appeal. 
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thereof  to  be  printed  for  the  purpose  of  the  appeal.     Any     Rules  of 
party  printing  evidence  for  the  purpose  of  an  appeal  without 


such  order  shall  bear  the  costs  thereof,  unless  the  Court  of  Ord.  68. 
Appeal  or  a  Jud^^e  thereof  shall  otherwise  order.  ^^7  printing 

°  without  order 

to  bear  costs  unless  Court  of  Appeal  otherwise  order* 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  ?°esSo^  to 
to  the  ruling  or  direction  of  the  Judge  to  a  jury  or  assessoi's,  Judge's  ruling 
the   Court  shall  have  regard    to    verified  notes  or  other  ^°'*' ^"^®^- 
evidence,  and  to  such  other  materials  as  the  Court  may  deem 
expedient. 

14.  No  interlocutory  order  or  rule  from  which  there  has  No  order  or 
been  nd  appeal  shall  operate  so  as  to  bar  or  prejudice  the ^edfttm 
Court  of  Appeal  from  giving  such  decision  upon  the  appeal  8i»ajl  bar  or 

«o  --v^o^.  «^^vv»  i««4.  prejudice  Court 

as  may  seem  just.  f^^i  „u,king 

such  order  as 

15.  No  appeal  from  any  interlocutory  order  shall,  except  j^^  appeal 
by  special  leave  of  the  Court  of  Appeal,  be  brought  after  the  from  interlocu- 
expiration  of  twenty-one  days,  and  no  other  appeal  shall,  jJ^JJp°^' 
except  by  such  leave,  be  brought  after  the  expiration  of  one  fifteen  days 
year.     The  said  respective  periods  shall  be  calculated  from  n^^therTppi^ 
the  time  at  which  the  judgment  or  order  is  signed,  entered,  later  than  one 
or  otherwise  perfected,  or,  in  the  case  of  the  refusal  of  an  ^^^' 
application,  from  the  date  of  such  refusal.     Such  deposit  or 

other  security  for  the  costs  to  be  occasioned  by  any  appeal  Security  for 
shall  be  made  or  given  as  may  be  directed  under  special  cir-  ^^edbyCourt 
cumstances  by  the  Court  of  Appeal.  of  Appeal. 


16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  Appeal  no  stay 
of  proceedings  under  the  decision  appealed  from,  except  so  ex(»pTas*may 
far  as  the  Court  appealed  from,  or  any  Judge  thereof,  or  the  he  ordered. 
Court  of  Appeal,  may  so  order ;  and  no  intermediate  act  or artnS^invaJi- 
proceeding  shall  be  invalidated,  except  so  far  as  the  Court  dated,  saye  aa 
appealed  from  may  direct  y  o   er. 

17.  Wherever  under  these  Rules  an  application  may  be  When  by  rule, 
made  either  to  the  Court  below  or  to  the  Court  of  Appeal,  ©ughtto^ 
or  to  a  Judge  of  the  Court  below  or  of  the  Court  of  Appeal,  n»»«*e  *<>  Court 
it  shall  be  made  in  the  first  instance  to  the  Court  or  Judge  or  c^urt  or  ^^* 

below.  Judge  of  Appeal,  &c.,  as  abore,  to  be  first  made  below. 
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RriKs  OF        18.  Every  application  to  a  Judge  of  the  Court  of  Appeal 
— - — '       shall  be  by  motion^  and  the  provisions  of  Order  LIII.  shall 
Ord.  58.  apply  thereto. 

Applications  to 

Judge  of  Court  of  Appeal  by  motion  under  Order  53. 

Ord,  69.  ORDER  LIX. 

Effect  of  Non-compliance. 
Non-compli-         Non-compliance  with  any  of  these  Rules  shall  not  render 

ance  with  Rules  .,  ■,.  .  ..  ..         «  ,i'      r^        . 

shall  not  avoid  the  proceedings  m  any  action  void  unless  the  Court  or  a 
proceedings  un-  Judge  shall  SO  direct,  but  such  proceedings  may  be  set  aside 
but  proceedings  either  whoUy  or  in  part  as  irregular,  or  amended,  or  otherwise 
may  be  set  dealt  with  in  such  manner  and  upon  such  terms  as  the  Court 
amended,  or     or  Judge  shall  think  fit. 

otherwise  dealt 
with. 

Ord,  60.  ORDER  LX. 

Officers. 

Officers  at-  1.  All  officers  who  at  the  time  of  the  commencement  of  the 

tTbeatt^'ed**  ^^  -^^^  ^^^  ^®  attached  to  the  Court  of  Chancery  shall  be 
to  divisions  attached  to  the  Chancery  Division  of  the  said  High  Court ; 
or  a^fo^M*  ^^^  ^  officers  who  at  the  time  of  the  commencement  of  the 
names.  gaid  Act  shall  be  attached  to  the  Court  of  Queen's  Bench 

shall  be  attached  to  the  Queen's  Bench  Division  of  the  said 
High  Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  Act  shall  be  attached  to  the  Court  of 
Common  Pleas  sliall  be  attached  to  the  Common  Pleas 
Division  of  the  said  High  Court ;  and  all  officers  who  at  the 
time  of  the  commencement  of  the  said  Act  shall  be  attached 
to  the  Court  of  Exchequer  shall  be  attached  to  the  Exchequer 
Division  of  the  said  High  Court ;  and  all  officers  who  at  the 
time  of  the  commencement  of  the  said  Act  shall  be  attached 
to  the  Court  of  Probate,  the  Court  of  Divorce,  and  the  Court 
of  Admiralty  respectively,  shall  be  attached  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  said  High  Court. 

Officers  at-  2.  Officers  attached  to  any  division  shall  follow  the  appeals 

^Ti^ns  to  ^^"^  ^^®  same  division,  and  shall  perform  in  the  Court  of 
follow  appnli  Appeal  analogous  duties  in  reference  to  such  appeals  as  the 
S^SiOTflTand  registrars  and  officers  of  the  Court  of  Chancery  usually  per- 
perform  in       formed  as  to  re-hearings  in  the  Court  of  Appeal  in  Chancery, 
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and  as  the  Masters  and  officer  of  the  Courts  of  Queen's     Bulks  of 
Bench,   Common  Pleas,  and    Exchequer  respectively  per-  - 


formed  as  to  appeals  heard  by  the  Court  of  Exchequer  Ord.  60. 
Chamber.  Courtof  Appeal 

duties  m  re- 
ference to  appeals,  analogous  to  the  datles  performed  by  registrars  and  officers  of  Court  of  Chan- 
cery, with  reference  to  re-hearings  in  Court  of  Appeal  in  Chancery,  and  by  masters  and  officers  of 

Common  Law  Courts  with  reference  to  cases  in  Exchequer  Chamber. 

ORDER  LXL  ^'*'  ®^- 

Sittings  and  Vacations. 

1.  The  sittings  of  the  Court  of  Appeal  and  the  sittings  in  Kttings  of 
London  and  Middlesex  of  the  High  Court  of  Justice  shall  be  peai,  and  in 
four  in  every  year,  viz.,  the  Michaelmas  sittings,  the  Hilary  ^jf^J^  ^^. 
sittings,  the  Easter  sittings,  and  the  Trinity  sittings.  High  Court, 

The  Michaelmas  sittings  shall  commence  on  the  2nd  of  ^°]^P«''*^^^™' 
November  and  terminate  on   the   21st  of  December;  the ^^^^j "^j^ 
Hilary  sittings  shall  commence  on  the  11th  of  January  and  2nd  Not.  and 
terminate  on  the  Wednesday  before    Easter;   the  Easter ^^j^^jj^^^ 
sittings  shall  commence  on  the  Tuesday  after  Easter  week  Hilary  begin- 
and  terminate  on  the  Friday  before  Whitsunday.  ending  Wednes- 

The  Trinity  sittings  shall  commence  on  the  Tuesday  after  ^ay  before 

£aster  *  Easter 

Whitsun  week  and  terminate  on  the  8th  of  August.  beginnlngTues- 

day  in  Easter  week,  ending  Friday  before  Whitsunday  ;  Trinity  beginning  Tuesday  after 

Whitsun  week,  ending  8th  August. 

2.  The  vacations  to  be  observed  in  the  several  courts  and  Four  racations 
offices  of  the  Supreme  Court  shall  be  four  in  every  year,  viz.,  Long,  Christ- 
the  Long  vacation,  the  Christmas  vacation,  the  Easter  vaca-  "^'J^*®**' 
tion,  and  the  Whitsun  vacation. 

The  Long  vacation  shall  commence  on  the  10th  of  August  ^"g  fromioth 
and  terminate  on  the  24th  of  October.    The  Christmas  vaca-  odSber. 
tion  shall  commence  on  the  24jth  of  December  and  terminate  oj^^f  ^"*" 
on  the  6th  of  January.  6th  January. 

The  Easter  vacation  shall  commence  on  Good  Friday  and  Easter,  from 
terminate  on  Easter  Tuesday,  and  the  Whitsun  vacation  shall  Easter^esLy 
commence  on  the  Saturday  before  Whitsunday  and  shall  Whitsun,  from' 
terminate  on  the  Tuesday  after  Whitsunday.  toStJtft^ 

3.  The  days  of  the  commencement  and  termination  of  each  All  days  named 
sitting  and  vacation  shall  be  included  in  such  sitting  and  inclusire. 
vacation  respectively. 

4.  The  several  offices  of  the  Supreme  Court  shall  be  open  Offices  open 
on  every  day  of  the  year,  except  Sundays,  Good  Friday,  ^^Sunda;^ 

Good  Friday, 
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Rules  op     Monday  and  Tuesday  in  Easter  week,  Whit  Monday,  Christ- 

- —        - —  mas  Day,  and  the  next  following  working  day,  and  all  days* 

•  appointed  by  proclamation  to  be  observed  as  days  of  general 

Monday  and       ^    *    ,         •!•   ^'  ^i       i       •    •  ^  o 

Tuesday  in       "tst,  humiuation,  OT  thanksgiving. 

Easter    week,   Whit  Monday,  Christmas  Day,  and  next  following  working  day  and  days  proclaimed.. 

Two  Judges  to  5.  Two  of  the  Judges  of  the  High  Court  shall  be  selected 
fcSof  at  the  commencement  of  each  long  vacation  for  the  hearings 
long  vacation    in  Loiidon  or  Middlesex  during  vacation  of  all  such  applica- 

as  vacation         .>  •x-i*  i*xy  ±^     i         3 

Judges  for  year.  *i^°s  as  may  require  to  be  immediately  or  promptly  heard. 
Such  two  Judges  shall  act  as  vacation  Judges  for  one  year 
Inahscnccof  from  their  appointment.  In  the  absence  of  arrangement 
tw^unior"  between  the  Judges,  the  two  vacation  Judges  shall  be  the- 
Judges,  who  two  Judgcs  last  appointed  (whether  as  Judges  of  the  said 
ready  served  as  High  Court  or  of  any  Court  whose  jurisdiction  is  by  the  said 
such.    If  not    ^ct  transfen-ed  to  the  said  High  Court)  who  have  not  already 

two  Judfires  who  o  /  ./ 

have  never       Served  as  vacation  Judges  of  any  such  Court,  and  if  there- 
served,  then     shall  not  be  two  Judgos  for  the  time  beinor  of  the  said  High 

the  one,  if  any,  ®  o  o 

who  has  not  Court  who  shall  not  have  so  served,  then  the  two  vacation 
served  and  the  j^dtres  shall  be  the  Judffe  (if  any)  who  has  not  so  served  and 

senior  who  has  °      .  o     \  j  / 

served butonce.  the  Senior  Judge  or  Judges  who  has  or  have  so  served  once 
only  according  to  seniority  of  appointment,  whether  in  the 
Chancellor  not  said  High  Court  or  such  other  Court  as  aforesaid.     The  Lord 
liable.  Chancellor  shall  not  be  liable  to  serve  as  a  vacation  Judge. 

May8it8ei)a-  6.  The  Vacation    Judges    may  sit   either  separately  or 

rateiy  or  toge-  together  as  a  Divisional  Court  as  occasion  shall  require,  and 

necessary  to  Diay  hear  and  dispose  of  all  actions,  mattera,  and  other  busi- 

hear  and  dis-  j^^gg  iq  whichever  division  the  same  may  be  assigned.    No 

business.  Order  made  by  a  vacation  Judge  shall  be  reversed  or  varied 

Orders  only  except  by  a  Divisional  Court  or  the  Court  of  Appeal,  or  a 

S'^ionai^  Judge  thereof,  or  the  Judge  who  made  the  order.     Any  other 

Court  or  Court  Judge  of  the  High  Court  may  sit  in  vacation  for  any  vacation 

of  Appeal  or       t    j 

Judge  thereof,   Judge. 

or  Judge  who  made  the  order.    Any  Judge  may  sit  for  vacation  Judge. 

Vacation  7.  The  vacation  Judges  of  the  High  Court  may  dispose  of 

Judges  may  ^jj  actions,  matters,  and  other  business  of  an  urgent  nature 
business  urgent  during  any  interval  between  the  sittings  of  any  division  of 
fnten^^be-  *^^  High  Court  to  which  such  business  may  be  assigned, 
tween  sittings  although  such  interval  may  not  be  called  or  known  as  a 

of  any  division  „«^«x*  ^ 

though  not  pro.  vacation. 

perly  vacation. 


INTERPRETATION  OF  TERMS.  353 


RUIS8  OF 
OoiTBT. 

ORDER  LXII. 


Exceptions  from  the  Rules. 

Nothing  in  these  Rules  shall  affect  the  practice  or  pro- 
cedure in  any  of  the  following  causes  or  matters  : — 

Criminal  proceedings : 

Proceedings  on  the   Crown  side  of  the  Queen's  Bench 

Division : 
Proceedings    on    the  Revenue    side  of   the  Exchequer 

Division : 
Proceedings  for  Divorce  or  other  Matrimonial  Causes. 

As  to  the  two  classes  of  matters  first  here  mentioned,  see  new 
edition  of  *'  Comer's  Crown  Practice,"  by  Short  and  Loveland. 


ORDER  LXIII.  Ord.  63, 

Interpretation  of  Terms. 

The  provisions  of  the  100th  section  of  the  Act  shall  apply 
to  these  Rules. 

In  the  construction  of  these  Rules,  unless  there  is  anything 
in  the  subject  or  context  repugnant  thereto,  the  several  words 
hereinafter  mentioned  or  referred  to  shall  have  or  include  the 
meanings  following : — 

"  Person  *'  shall  include  a  body  corporate  or  politic  : 

"  Probate  actions  "  shall  include  actions  and  other  mattei*3 
relating  to  the  grant  or  recall  of  probate  or  of  letters  of 
administration  other  than  common  form  business  : 


€€ 


Proper  officer'*  shall,  unless  and  until  any  rule  to  the 
contrary  is  made,  mean  an  officer  to  be  ascertained  as 
follows : — 

(a.)  Where  any  duty  to  be  discharged  under  the  Act 
or  these  Rules  is  a  duty  which  has  heretofore  been  dis- 
charged by  any  officer,  such  officer  shall  continue  to  be 
the  proper  officer  to  discharge  the  same  : 

(5.)  Where  any  new  duty  is  under  the  Act  or  these 

A  A 
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Ruu8  Of  Rules  to  be  discharged,  the  proper  pflScer  to  discharge 

' —  the  same  shall  be  such  officer,  having  previously  dis- 

Ord.  63.  charged  analogous  duties,  as  may  from  time  to  time  be 

directed  to  discharge  the  same,  in  the  case  of  an  officer  of 
the  Supreme  Court,  or  the  High  Court  of  Justice,  or  the 
Court  of  Appeal,  not  attached  to  any  division,  by  the 
Lord  Chancellor,  and  in  the  case  of  an  officer  attached  to 
any  division,  by  the  President  of  the  division,  and  in  the 
case  of  an  officer  attached  to  any  Judge,  by  such  Judge : 

"The  Act"  and  "the  said  Act"  shall  respectively  mean 
the  Supreme  Couil  of  Judicature  Act,  1873,  as  amended 
by  this  Act. 

The  interpretation  given  by  this  clause  is  extended  to  the  new 
Order,  August  12tb,  1875,  Order  6,  Rule  4. 


FORMS 


APPENDIX    (A.)  Forms. 

PART   I. 
Forms  or  Writs  op  Summons,  «ko. 

No.   1.  Title  in  full. 

187     .     [^Here  put  tJie  letter  and  number."] 
In  the  High  Court  of  Justice.         Between  A.B.        Plaintiff,  8ee  0.  2,  B.  X 

Division.  and 

CD.  and  £.F.        Defendants. 

Victoria,  by  the  grace  of  God,  d&c. 

To  CD.  of  in  the  county  of  and  E.F,  of 

We  command  you,  That  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do  cause 
an  appearance  to  be  entered  for  you  in  the  Division  of  Our 

High  Court  of  Justice  in  an  action  at  the  suit  of  A.B.;  and  take 
notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  may  be  given  in  your  absence.     Witness, 

Memarandum  to  be  subscribed  on  the  writ. 

N.B. — This  *writ  is  to  be  served  within  (twelve)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from 
the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

The  defendant  [or  defendants']  may  appear  hereto  by  entering 
an  appearance  [or  appearances]  either  personally  or 
by  solicitor  at  the  [  ]  office  at 

Indorsements  to  be  made  on  tJie  torit  before  issue  thereof. 

The  plaintiff's  claim  is  for,  cCr. 

This  writ  was  issued  by  JE.F.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by 

the  plaintiff  in  person  who  resides  at  [mention  the  diy^ 

town,  or  parts ftf  and  also  tlie  name  of  tlie  street  and  number  of  the 
Jiouse  of  the  plaintiff^s  residence,  if  an^^.] 

A  A  2 
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0.  2,  E.  i.  "^^  ^"*  ^^  served  by  X.Y,  on  L,M.  [the  defendant  or  one  of 

the  defendants],  on  Monday,  the  day  of  ,  18    . 

(Signed)  X.T. 


No.  2. 

Writ  for  service  out  of  the  jurisdiction^  or  where  the  notice  in  lieu  of 
service  is  to  he  given  out  of  the  jurisdiction. 

187    .     [Here  put  t1i>e  letter  and  number.'\ 
In  the  High  Court  of  Justice.  Between  A,B.      Plaintiff, 

Division.  and 

CD.  and  E.F.      Defendants. 

Victoria,  by  the  grace  of  God,  d:c. 
O.  2,  E.  5.  To  CD.  of 

We  command  you,  C.Z).,  That  within  \Jiere  insert  tlic  number 
of  days  directed  hy  the  Court  or  Judge  ordering  the  service  or  notice'] 
after  the  service  of  this  writ  [or  notice  of  this  writ^  as  the  case  may 
he]  on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  Division  of 

Our  High  Court  of  Justice  in  an  action  at  the  suit  of  A.B,;  and 
take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may,  by 
leave  of  the  Coui't  or  a  Judge,  proceed  therein,  and  judgment  may 
be  given  in  your  absence.     Witness,  <£rc. 

Memoranda  and  Indorsements  as  in  Form  No.  1. 

Indorsement  to  he  made  on  tlie  writ  hefore  the  issue  thereof. 

N.B. — This  vrrit  is  to  he  used  where  the  Defendant  or  all  tJie 
Defendants  or  one  or  more  Defendant  or  Defendants  is  or  are  out  of 
tlie  jurisdiction. 


No.  3. 
Notice  of  Writ  in  lieu  of  service  to  he  given  out  of  the  jurisdiction. 

187     .     [Here  put  the  letter  and  numher.'] 
Between  A  .B.  Plamtiff, 

and 
CD.,  E.F.,  and  G.H.  Defendants. 
O.  2,  R.  6.  To  0.H,  of 

Take  notice,  that  A.B,f  of  has  com* 

menced  an  action  against  you,  GM,,  in  the  Division  of 

Her  Majesty's  High  Court  of  Justice  in  £ngland,  by  writ  of  that 
Court,  dated  the  day  of  ,  a.d.  18        ;  which  writ 
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is  indorsed  as  follows  [copy  in  full  tlie  indorsements'],  and  you  ai'e    Porins. 
required  within  days  after  the  receipt   of   this  notice, 


inclusive  of  the  day  of  such  receipt,  to  defend  the  said  action,  by  0.  2,  B.  5. 
causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to 
the  said  action ;  and  in  defaidt  of  your  so  doing,  the  said  A,B. 
naay*  ^y  leave  of  the  Court  or  a  Judge,  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance 
personally  or    by    your   solicitor    at  the   [  ] 

office  at 

(Signed)         A,B.  of  dr. 

or 
X.Y.  of  dhc. 

Solicitor  for  A.B, 
In  the  High  Court  of  Justice. 

Division. 


No.  4. 
Writ  in  Admiralty  action  in  rem. 

187     .     [ffere  put  tlie  letter  and  number,'] 

In  the  High  Court  of  Justice. 

Admiralty  Division. 

Between  A.  5.,  plaintiff,  r^  «  t>  ^ 

and  O.  2,  B.  7. 

Owners. 

Victoria,  d-c. 

To  the  owners  and  parties  interested  in  the  ship  or  vessel 
[J/ary]  [or  cargo,  dc,  as  the  case  may  be^  of  the  port  of 

We  hereby  authorise  officer  of  Our  Supreme  Court, 

and  all  and  singular  his  substitutes^  to  arrest  the  ship  or  vessel 
[Mary],  of  the  port  of  and  the  cargo  laden  therein 

[or  cargo,  dc,  as  tlie  case  may  he],  and  to  keep  the  same  under  safe 
arrest  until  he  shall  receive  further  orders  from  Us.  And  We 
command  you,  the  owners  and  other  parties  interested  in  the  said 
ship  and  cargo  [or  cargo,  dc,  as  the  case  may  be]  that  within  eight 
days  after  the  arrest  of  the  said  vessel  [or  cargo,  dc,  as  tlie  case 
Tnay  be]  you  do  cause  an  appearance  to  be  entered  for  you  in  the 
Admiralty  Division  of  Our  High  Court  of  Justice  in  an  action  at 
the  suit  of  A.B.;  and  take  notice,  that  in  default  of  your  so  doing 
Our  said  Court  will  proceed  to  hear  the  said  action  and  to  pro- 
nounce judgment  therein,  your  absence  notwithstanding. 
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—  No.  5. 

Form  of  Menvorandum  foi^  Reneiced  Writ, 

O.  8,  R.  1.       In  the  High  Court  of  Justice. 

Divisiou. 

Between  A,B,,  plaintiff, 

and 
(7.2>.,  defendant. 
Seal   renewed   writ  of   summons   in   this   action    indorsed   as 
follows  : — 

[Copy  oriijimd  tvrit  mid  tlie  indorsements.] 


No.  6. 
Memo?rindwn  of  Appearance, 

187  .     \_nere  put  the  letter  and  nuniberrj^ 
O.  12,  B  10.    High  Court  of  Justice. 

[Gliancery]  Division.    ^ 

A,B,  V.  C./).,  and  othera. 
Enter  an  appearance  for 
in  this  action. 

Dated  this  day  of 

X  r., 

Solicitor  for  the  Defendant. 
The  place  of  business  of  X,Y,  is 
His  address  for  service  is 

or  [C.D., 
Defendant  in  person. 
The  address  of  CD,  is 
His  address  for  service  is  .] 

The  said  defendant  [requires,  or,  does  not  require]  a  statement 
of  complaint  to  be  filed  and  delivered. 


No.  7. 

[^Here  put  the  letter  and  nvmhei\'\ 

0. 12,  R.  22.    ^'^  *^®  High  Court  of  Justice. 

Queen*s  Bench  {or  Chancery,  C.P.,  ar,  <6c.)  Division. 

Between  A,B.y  plaintiff, 

and 
C.D,f  and 
E,F,,  defendants. 
The  defendant  C./>.  limits  his  defence  to  part  only  of  the  pro- 


App.  A.,1 
p.  II.    J 
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pcrty  mentioned  in  the  writ  in  this  action,  that  is  to  saj,  to  the    Forms. 

close  called  "  the  Big  field." 

Yours,  &C.  O.  12,  R.  22. 

Solicitor  for  the  said  defendant  CD. 
To  Mr.  X,  F.,  plaintiff's  solicitor. 


PART    11. 

Section  1. 
General  Indorsements. 

In  }fatten  a$ngned  by  the  Zith  Section  of  tite  Act  to  tlie  Chancery 

DivUwn, 

1.  Creditor  to  administer  Estate, 

The  plaintiff's  claim  is  as  a  creditor  of  A^  F.,  of  0.  3,  R  8. 

deceased,  to  have  the  [real  and]  pereoual  estate  of  the  said  X,  Y, 
administered.  The  defendant  CD,  is  sued  as  the  administrator 
of  the  saidXF.  [and  the  defendants  E,F,  and  G,II,  as  his  co- 
heirs-at  law]. 

2.  Legatee  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the  0.  3,  R  3. 
day  of  18     ,  of  X.  Y,  deceased,  to  have  the  [real 

and]  personal  estate  of  the  said  X,Y,  administered.  The  de- 
fendant CD,  is  sued  as  the  executor  of  the  said  X,Y,  [and  the 
defendants  E,F,  and  GM,  as  his  devisees]. 

3.  Partnership, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partner-  ^-  «'»  ^  3- 
ship  dealings  between  the  plaintiff  and  defendant  [under  articles  of 
pai-tnership  dated  the  daj  of  ],  and  to  have  the 

affairs  of  the  partnership  wound  up. 

4.  By  Mortgagee, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  ^-  ^i  ^  ^- 
to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated  the 
day  of  made  between  \or 

by  deposit  of  title  deeds]y  and  that  the  mortgage  may  be  enforced  by 
foreclosure  or  sale. 

5,  By  3foHgagor. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  o.  3,  R  3. 
anything,  is  due  on  a  mortgage  dated  and 

maile  between  [parties]^  and  to  redeem  the  property  comprised 
therein. 
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L,  wliich  by  an 
,  was  provided 


6.  liaising  Portions. 

The  plaiiitifTs  claim  is  that  the  sum  of 
indenture  of  settlement  dated 
for  the  portions  of  the  younger  children  of 
may  be  raised. 

7.  ExeciUion  of  Trusts. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated 

and  made  between  , 

carried  into  execution. 


8.  Cancellation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated 
made  between  \parties\  set  aside  or  rectified. 


and 


9.  Specific  Performance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
dated  the  day  of  ,  for  the  sale  by  the  plaintiff 

to  the  defendant  of  certain  \Jree!u>ld\  hereditaments  at 


See  as  to  these 
farms,  Order 
Axuj,  12,  1875. 
0.  6,  R.  1. 


Section  II. 

Monty  Claims  wliei'e  no  Special  Indorsement  under  Order  III., 

RuU  6. 


Goods  sold.  The  plaintiff's  claim  is 


I.  for  the  price  of  goods  sold. 


[This  Form  shall  suffice  whetlver  the  claim  be  in  respect  of 
goods  sold  and  delivered,  or  of  goods  bargained  and 
sold.] 


Money  lout. 

Seyeral  de- 
mands. 


Kent. 
Salary,  Ao. 

Interest 
General  aTersge. 

Freight,  to. 

ToUa. 
FenaltieB. 


Banker's  ba- 
lance 

Fees.  te.  as 
soUcitora. 


The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

price  of  goods  sold,  and 

for  interest. 

The  plaintiff^s  claim  is 
The  plaintiff^s  claim  is 

[or  as  ^  case  mag  be]. 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

bution. 

The  plaintiff's  claim  is 
The  plaintiff^s  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
defendant  as  a  banker. 
The  plaintiff's  claim  is 

L  moneg  expended] 


[ 


I.  for  money  lent  [and  interest]. 
L,  whereof  /.  is  for  the 

I.  for  money  lent,  and  L 

I.  for  arrears  of  rent. 

I,  for  arrears  of  salary  as  a  derk 

I.  for  interest  upon  money  lent. 
I.  for  a  general  average  contri- 

I.  for  freight  and  demurrage. 
I.  for  lighterage. 
L  for  market  tolls  and  stallage. 
I.  for  penalties  under  the  Statute 

I.  for  money  deposited  with  the 

L  for  fees  for  work  done  [and 
as  a  solicitor. 
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The  plaintifTs  claim  is  L  for  commission  earned  as  [state   ForniB. 
cluiracter,  as  auctionee?-,  cotton  hrokeTy  tL'c],  commiwion- 

The  plaintiff's  claim  is  l.  for  medical  attendances.  Medical  atten- 

The  plaintiffs  claim  is  /.  for  a  return  of  premiums  paid  ^^^^* 
upon  policies  of  insurance.  premium. 

The  plaintiff's  claim  is  I.  for  the  warehousing  of  goods.  Warehouse  rent. 

The  plaintifTs  claim  is  I,  for  the  carriage  of  goods  by  ^Jjw  of 
railway.  **^***^ 

The  plaintiff's  claim  is  I.  for  the  use  and  occupation  of  Uao  and  oocupa- 

A  house.  tton  of  house-. 

The  plaintiff's  claim  is  L  for  the  hire  of  [furniture].      Hire  of  goods. 

The  plaintifTs  claim  is  L  for  work  done  as  a  surveyor.     Work  done. 

The  plaintiff's  claim  is  L  for  board  and  lodging.  ^^  "»<*  i<>^- 

The  plaintiff's  claim  is  l.  for  the  board,  lodging,  and  schooiuig 

tuition  of  X  7. 

The  plaintiff^s  claim  is  l.  for  money  received  by  the  Honey  received, 

defendant  as  solicitor   [or  factor^  or  collector,  or,  d'C,"]   of  the 
plaintiff. 

The  plaintiff's  claim  is  L  for  fees  received  by  the  de-  Fees  of  office, 

fendant  under  colour  of  the  office  of 

The  plamtifTs  claim  is  L  for  a  return  of  money  over-  Money  overpaid, 

charged  for  the  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is  L  for  a  return  of  fees  over- 

charged by  the  defendant  as 

The  plaintifTs  claim  is  L  for  a  return  of  money  de-  Return  of  money 

posited  with  the  defendant  as  stakeholder.  ^^  Btakehoider. 

The  plaintifTs  claim  is  I,  for  money  entrusted  to  the  JfJ^^^der^"* 

defendant  as  stakeholder,  and  become  payable  to  plaintiff. 

The  plaintiff^s  claim  is  L  for  a  return  of  money  en-  Money  entrusted 

trusted  to  the  defendant  as  agent  of  the  plaintiff.  ^^^  ' 

The  plaintiff's  claim  is  L  for  a  return  of  money  ob-  M«ney  obtained 

tained  from  the  plaintiff  by  fraud.  ^  ^^^  ' 

The  plaintifTs  claim  is  L  for  a  return  of  money  paid  ^^JSL'T**  ^^ 

to  the  defendant  by  mistake. 

The  plaintiff's  claim  is  L  for  a  return  of  money  paid  ^J^JeSItion*^ 

to  the  defendant  for  [tmrk  to  be  done,  left  undoite  ;  or,  a  bill  to  be  which  has  faUed. 
taJcen  up  ;  not  taken  up,  or,  <{;c.]. 

The  plaintiff's  claim  is  l.  for  a  return  of  money  paid 

as  a  deposit  upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  L  for  money  paid  for  the  de-  Ji^ffjg^*'*^ 

fendant  as  his  surety.  defendant 

The  plaintifTs  claim  is  I.  for  money  paid  for  rent  due  **«»*  !»*<*• 

by  the  defendant. 

The  plaintifTs  claim  is  L  upon  a  bill  of  exchange  Money  paid  on 

ir«»         »-ii»iJ4»j«  t     '  aocommodfttlon 

accepted  [or  indorsed}  for  the  defendant  s  accommodation.  hiiL 

The  plaintiff's  claim  is  l.  for  a  contribution  in  respect  contribuUon  by 

of  money  paid  by  the  plaintiff  as  surety.  "urety. 

The  plaintiff's  claim  is  L  for  a  contribution  in  respect  Byco^btor. 

of  a  joint  debt  of  the  plaintiff  and  the  defendant,  paid  by  the 

plaintiff. 
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Money  ptiid  for 
calls. 

Money  payable 
luider  award. 

Li'c  policy. 


Money  bond. 


Foreign  judg- 
ment. 

Bills  of  ex- 
change, &c. 
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The  plaintifTs  claim  is  /.  for  money  paid  for  calls 

upon  shares,  against  which  the  defendant  was  bound  to  indemnify 
the  plaintiff. 


The  plaintiff's  claim  is 
award. 

The  plaintiff's  claim  is 
upon  the  life  of  X,  T.,  deceased. 

The  plaintiff's  claim  is 
ment  of  1000/.,  and  interest. 

The  plaintiff's  claim  is 


Surety. 


Jkl  credere 
agent. 


Calls. 

Waygoing  crope, 
Ac. 


0   3,  R.  7. 


See  also  aa  to 
these  foriM^ 
Order  A  wj, 
12,  1875. 
0.  6,  A  1. 

Agent,  ike. 


/.  for  money  payable  under  un 

I,  upon  a  policy  of  insurance 

/.  upon  a  bond  to  secure  pay- 

/.  upon  a  judgment  of  the 
Court  in  the  Empire  of  Russia. 

The  plaintiff's  claim  is  L  upon  a  cheque  di-awn  by 

the  defendant. 

The  plaintiff's  claim  is  I,  upon  a  bill  of  exchange 

accepted  \or  drawn  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  /.  upon  a  promissory  note 

made  [or  tTidorsed']  by  the  defendant. 

The  plain tiff^s  claim  is  I.  against  the  defendant  A.B, 

as  acceptor,  and  against  the  defendant  C.  D.  as  drawer  [or  indorser'] 
of  a  bill  of  exchange. 

The  plaintiff^s  claim  is  L  against  the  defendant  as 

surety  for  the  price  of  goods  sold. 

The  plaintiff''s  claim  is  I.  against  the  defendant  A.B. 

as  principal,  and  against  the  defendant  CD,  as  surety,  for  the 
price  of  goods  sold  [or  arrears  of  rent,  or  for  monei/  lent,  or  for 
vionef/  received  by  t^ie  defendant  A.B.  as  traveller  for  tlie  plaintifsy 
or,  <tc.]. 

The  plaintiff*s  claim  is  /.  agaiust  the  defendant  as  a 

del  ci'edere  agent  for  the  price  of  goods  sold  [or  as  losses  tinder  a 
policy]. 

The  plaintiff's  claim  is  L  for  calls  upon  shares. 

The  plaintiff^s  claim  is  I.  for  crops,  tillage,  manure 

[or  as  the  ease  may  be]  left  by  the  defendant  as  outgoing  tenant  of 
a  farm. 

Section  III. 
Indorsement  for  Costs,  <C'C.  [add  to  tJie  above  Forms], 

And  I.  for  costs ;  and  if  the  amount  claimed  be 

paid  to  the  plaintiff  or  his  solicitor  within  four  days  [or  if  tlie  writ 
is  to  be  served  out  of  the  jurisdiction,  or  noti4:e  in  lieu  of  service 
allvived,  insert  tlie  time  fai*  appearance  limited  by  the  order]  from 
the  service  hereof,  further  proceedings  will  be  stayed. 

Section  IV. 
Damages  and  otJier  Claims, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal  from 
the  defendant's  employment  as  traveller  [and  /.  for 

arrears  of  wages]. 


App.  A.,] 

p.  II.,  a.  4.  -• 


DAMAGES  AND  OTHER  CTAIMS.  363- 


The  plaiiitiflf's  claim  is  for  damages  for  the  defendant's  wrong-    Forms. 
fully  quitting  the  plaintiff's  employment  as  manager.  

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 
[or,  cCrc]  of  the  plaintiff  [and  L  for  money  received  as 

factor,  i'C.]. 

The  plain tiff^s  claim  is  for  damages  for  breach  of  the  terms  of  a  Approuiico& 
deed  of  apprenticeship  of  X  Y.  to  the  defendant  [or  plaintiff^ 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  Arbitration. 
award  of  X  Y, 

The  plaintiff^s  claim  is  for  damages  for  assault  [and  false  im-  Arnault,  to. 
prisonment,  and  for  malicious  prosecution]. 

The  plaintiff^s  claim  is  for  damages  for  assault  and  false  im-  By  husband  and 
prisonment  of  the  plaintiff  CJD.  ^^®" 

The  plaintiff^s  claim  is  for  damages  for  assault  by  the  defendant  Against  husband 

ri  T\  and  wife. 

The  plaintiff^s  claim  is  for  damages  for  injury  by  the  defendant's  Solicitor. 
negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff^s  claim  is  for  damages  for  negligence  in  the  custody  Bailment 
of  goods  [and  for  vrrongfully  detaining  the  same']. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  keeping  ^I'dgu. 
of  goods  pawned  [and  for  wrongfully  detaining  tlie  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  Hire, 
of  furniture  lent  on  hire  [or  a  canHage  lent],  [and  for  tmvngfully, 

d'c]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  Banker. 
[or  refusing]  to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  bul 
accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  on  Bond, 
the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  Carrier, 
plaintiff's  goods  by  railway. 

The  pl£untiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff^s  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff^s  claim  is  for  damages  for  breach  of  charter-party  charter-party, 
of  ship  [Mary], 

The  plaintiff's  claim  is  for  return  of  household  furniture,  or,  &o,,  claim  for  return 
or  their  value,  and  for  damages  for  detaining  the  same.  ^i^^! 

The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff  of  Damages  for 
goods,  household  furniture,  <fec.  2S5£^*  ^^ 

The  plaintiff's  claim  is  for  damages  for  libel.  Defamation 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  in  replevin  for  goods  wrongfully  distrained.  DiMtrjss. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining,     {y^l'lf J;  ^^ 

[This  Form  shall  be  sufficient  whether  the  distress  complained  of 
he  ttn'ongful  or  excesme,  or  irreg^dar,  and  wliether  tJie 
claim  be  for  damages  only,  or  for  double  value,] 
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The  plaiutlft'^B  claim  is  to  recover  poasessiou  of  a  house,  No. 
in  street,  or  of  a  farm  called  Blackacre,  situate  in  the 

parish  of  in  the  county  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [lifre  describe 
property^  and  to  recover  the  i*cnts  thereof. 

[Tlie  tioo  previous  Forms  may  he  combined,^ 

The  plaintiff's  claim  is  for  dower. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the 
plaintiff's  right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre- 
sentation on  the  sale  of  a  horse  [or  a  business^  or  sha?'es,  or^  <{•{?.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre- 
sentation of  the  credit  of  A.B, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of 
guarantee  for  A.B, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship 
"  Royal  Charter,"  and  freight  or  cargo  [or  for  return  of  premiums']. 

[This  Form  sliall  be  sufficient  lohetJier  Hie  loss  claimed  be  total  or 
partial.'] 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insurance 
upon  house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
insure  a  house. 

The  plaintiff's  claim  is  for  damnges  for  breach  of  contract  to  keep 
a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants 
contained  in  a  lease  of  a  farm. 

The  plaintifl^s  claim  is  for  damages  for  iujury  to  the  plaintiff 
from  the  defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  de- 
fendant s  dog. 

The  plaintiff's  claim  is  for  damages  for  injuzy  to  the  plaintiff 
[or^  if  by  husband  and  wife^  to  tlie  plaintiffs  CD.]  by  the  negligent 
driving  of  the  defendant  or  his  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway  by  the  negligence  of 
the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  at 
the  defendant's  railway  station,  from  the  defective  condition  of  the 
station. 

The  plaintiff^s  claim  is  as  executor  of  A.B,  deceased,  for  damages 
for  the  death  of  the  said  A^B.^  from  injuries  received  while  a  pas- 
senger on  the  defendant's  railway,  by  the  negligence  of  the 
defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise  of 
marriage. 

The  plaintiiTs  claim  is  in  quare  impedit  for 
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The  plaintiiTs  claim  is  for  damages  for  the  seduction  of  the    Forms. 
pla-ntiif's  daughter.  seduction. 

The  plaintiiTs  claim  is  for  damages  for  breach  of  contract  to  gale  of  goods, 
accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or  short 
delivery,  or  defective  quality,  w  oilier  breach  of  contract  of  sale]  of 
cotton  [or,  <£r.]. 

The  plaintif!**s  claim  is  for  damages  for  breach  of  warranty  of  a 
horse. 

The  plaintiiTs  claim  is  for  damages  for  breach  of  a  contract  to  Sale  of  land, 
sell  [or  purchase]  land. 

The  plaintiiTs  claim  is  for  damages  for  breach  of  a  contract  to 
let  [or  take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
sell  [or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock  in 
trade  of  a  piiblic-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for 
title  [or  for  quiet  enjoyment ,  or,  <C*c.]  in  a  conveyance  of  land. 

The  plaintiiTs  claim  is  for  damages  for  wrongfully  entering  the  TrespM»toi»nd. 
plaintiff's  land  and  drawing  water  from  his  well  [or  cutting  his 
grass,  or  pulling  dovm  his  tirnber,  or  pulling  down  his  fences,  or  re- 
moving  his  gate,  or  using  his  road  or  path,  or  crossing  his  field,  or 
depositing  sand  tliere,  or  carrying  away  gravel  from  tlience,  or  carry- 
ing axoay  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  Support 
the  support  of  plaintiff's  land  [or  house,  or  mine]. 

The  plaintiiTs  claim  is  for  damages  for  wrongfully  obstructing  a  Way. 
way  [pidjiic  highway  or  a  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  [or  Watercourse,  Ac- 
obstructing,  or  polluting,  or  diverting  water  from]  a  watercourse. 

The  plaintiff's  daim  is  for  damages  for  wrongfully  discharging 
water  upon  the  plaintifTs  land  [or  into  the  plaintiffs  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing 
the  plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Pasture, 
plaintiff's  right  of  pasture. 

[This  Form  shall  be  sufficient  whatever  the  nature  of  tlie  riglU  to 
pasture  be.] 

The  plaintifTs  claim  is  for  damages  for  obstructing  the  access  of  Light, 
light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Sporting, 
plaintiff's  right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Patent 
plaintiff's  patent 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  cop^-right 
plaintiff's  copyright. 

The  plaintifTs  claim  is  for  damKges  for  wrongfully  using  [or  Trade  mark. 
imitating]  the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  work. 
Duild  a  ship  [or  to  repair  a  house,  <tr.]. 
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The  plaintiiTs  claim  is  for  damages  for  breach  of  a  contiuct  to 
employ  the  plaintiff  to  build  a  ship,  dr. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops, 
<kc.,  caused  by  noxious  vapours  from  the  defendant's  factory 
[or,  <£*c.]. 

The  plaintifTs  claim  is  for  damages  from  nuisance  by  noise  from 
the  defendant's  works  [or  stables,  or,  rf:c.]. 

The  plaintifiTs  claim  is  for  damages  for  loss  of  the  plaintiff's 
goods  in  the  defendant's  inn. 

Add  to  Indorsement : — 
And  for  a  mandamus. 

Add  to  Indorsement : — 
And  for  an  injunction. 

Add  to  Indorsement  where  claim  is  to  land,  or  to  establish  title,  or 
both. 

And  for  mesne  profits. 

And  iCor  au  account  of  rents  or  arrears  of  rent 

And  for  breach  of  covenant  for  [repairs']. 


Section  V. 
Probate, 

1.  By  an  executor  or  legatee  propounding  a  vnll  in  solemn  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
day  of  of  C.  W.,  late  of 

Gentleman,  deceased,  who  died  on  the 
day  of 
and  to  have  the  said  will  established.     This  writ  is  issued  against 
you  as  one  of  the  next  of  kin  of  the  said  deceased  [or  as  tJie  case 
may  be']. 

2.  By  an  executor  or  legatee  of  aformjer  will,  or  a  nej-t  of  kin,  dx., 
of  the  deceased  seeking  to  obtain  the  revoccUton  of  a  Pivbate  granted 
in  common  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
day  of  of  CD.,  late  of 

Gentleman,  deceased,  who  died  on  the 
day  of 
and  to  have  the  probate  of  a  pretended  will  of  the  said  deceased, 
dated  the  day  of  revoked. 

This  writ  is  issued  against  you  as  the  executor  of  the  said  pre- 
tended wiU  [or  as  the  case  may  be], 

3.  By  an  executor  or  legatee  of  a  will  wlien  letters  of  administra- 
tion have  been  granted  as  in  an  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  CD.,  late 
of  Gentleman,  deceased,  who 

died  on  the  day  of 

dated  the  day  of 


App.  A.,] 

p.  II.,  ».  6.  -• 


PROBATE.  367 


The  plaintiff  claims  that  the  graut  of  letters  of  administrntion    Forms. 
of  the  personal  estate  of  the  said  deceased  obtained  by  you  should  " 
be  revoked,  and  probate  of  the  said  will  granted  to  him. 

4.  -^y  a  person  claiming  a  grant  of  adminUtration  as  a  next  of 
kin  of  tJie  deceased,  but  whose  interest  as  next  of  kin  is  disputed. 

The  plaintiff  claims  to  be  the  brother  and  sole  next  of  kin  of 
CD,  of  Gentleman,  deceased,  who 

died  on  the  day  of 

intestate,  and  to  have  as  such  a  grant  of  administration  to  the 
personal  estate  of  the  said  intestate.  This  writ  is  issued  against 
you  because  you  have  entered  a  caveat,  and  have  alleged  that  you 
are  the  sole  next  of  kin  of  the  deceased  [or  as  the  case  may  ^e]. 


{g.)  Section  VI. 
Admiralty, 

1.  Damage  to  vessel  by  collision. 

The  plaintiffs  as  owners  of  the  vessel  "  Mary,"  of  the  port  of 

claim  1 000^.  against  the  brig  or  vessel  **  Jane  ** 
for  damage  occasioned  by  a  collision,  which  took  place  in  the  North 
Sea  in  the  month  of  May  last. 

2.  Damage  to  cargo  by  collision. 

The  plaintiffs  as  owners  of  the  cargo  laden  on  board  the  vessel 
"  Mary,"  of  the  port  of  ,  claim  £  against 

the  vessel  "  Jane,"  for  damage  done  to  the  said  cargo  in  a  collision 
in  the  North  Sea  in  the  month  of  May  last. 

[The  two  previous  forms  may  be  combined.] 

3.  Damage  to  cargo  otherwise. 

The  plaintiff  as  owner  of  goods  laden  on  board  the  vessel  '*  Mary," 
on  a  voynge  from  Lisbon  to  England,  claims  from  the  owner  of  the 
said  vessel  £  for  damage  done  to  the  said  goods  during 

such  voyage. 

4.  In  causes  of  ijossessio^i. 

The  plaintiff  as  sole  owner  of  the  vessel  "  Mary,"  of  the  port  of 

claims  to  have  possession  decreed  to  him  of  the 
said  vessel. 

5.  The  plaintiff  claims  possession  of  the  vessel  *'  Mary,"  of  the 
port  of  as  owner  of  48-64th  shares  of  the 
said  vessel  against  CD,,  owner  of  16-64th  shares  of  the  said 
vessel. 

6.  The  plaintiff  as  part  owner  of  the  vessel  **Mary,"  claims 
against  CD.,  part  owner  and  his  shares  in  the  said  vessel  £ 

as  part  of  the  earnings  of  the  said  vessel  due  to  plaintiff. 
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forms.         7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel  "  Mary/' 
~"  ~  of  the  poit  of  ,  claims  possession  of  the  said  brig 

as  against  CD,  the  master  thereof. 

8.  The  plaintiff  under  a  mortgage,  dated  the  day  of 

claims  against  the  vessel  **  M&ry,'*  £  ,  being 

the  amoimt  of  his  mortgage  thereon,  and  £  for  interest. 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the 

day  of  ,  and  granted  by  CD.  as  master  of  the 

vessel  "  Maiy,"  of  the  port  of  ,  to  A.B.,  at  St 

Thomas's,  in  the  West  Indies,  claims  £  against  the  vessel 

'*  Mary  *'  and  the  caigo  laden  thereon. 

10.  £y  a  part  owner  of  a  vessel. 

The  plaintiff  as  owner  of  24-64th  shares  of  the  vessel  "  Maiy,*^ 
being  dissatisfied  with  the  management  of  the  said  vessel  by  his. 
co-owners,  claims  that  his  co-owners  shall  give  him  a  bond  in 
£  for  the  value  of  the  plaintiff's  said  shares  in  the  said 

vessel. 

11.  The  plaintiffs  as  owners  of  the  derelict  vessel  "Mar}',"  of 
the  port  of  ,  claim  to  be  put  in  possession  of  the 
said  vessel  and  her  cargo. 

12.  jBt/  salvors. 

The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel 
"  Caroline,"  of  the  port  of  ,  claim  the  sum  of  £ 

for  salvage  services  performed  by  them  to  the  vessel  "  Mary,"  off" 
the  Goodwin  Sands,  on  the  day  of 

13.  Claim  for  Towage. 

The  plaintiffs  as  owners  of  the  steam-tug  "Jane,"  of  the  port  of 

claim  £  for  towage  services  performed 

by  the  said  steam-tug  to  the  vessel  *'  Mary,"  on  the 
day  of 

14.  Seamen's  Wages. 

The  plaintiffs  as  seamen  on  board  the  vessel  "  Mary,"  claim 
£  for  wages  due  to  them,  as  follows  (1),  the  mate  30/.  for 

two  months'  wages  from  the  day  of 

15.  For  Necessaries. 

The  plaintiffs  claim  £  for  necessaries  supplied  to  the 

vessel  "  Mary,"  at  the  port  of  Newcastle-on-Tjme,  delivered  on  the 
day  of  and  the  day  of 
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Special  Ind(ynemtnU  under  Order  III..  Kule  6.  ^  ^^C^,  «^r 

^  '  Aug.  12,  1876, 

1.  The  plaintifTs  claim  is  for  the  price  of  goods  sold.    The  fol-  ^'  ^»  ^'  ^' 
lowing  are  the  particulars : — 
1873— 3lBt  December.— 

Balance  of  account  for  butcher's  meat       £  s.     d. 

to  this  date 35  10    0 

1874 — 1st  Januaiy  to  Slst  March. — 

Butcher's  meat  supplied         .        .     .      74    5    0 


109  15    0 
1874.— 1st  Februaiy.— Paid      .        .        .      45    0    0 


Balance  due     .    £64  15    0 

2.  The  plaintiff's  claim  is  against  the  defendant  A^.  2a  prin- 
cipal and  against  the  defendant  CD,  as  surety,  for  the  price  of 
goods  sold  to  A.B.    The  following  are  the  particulars : — 

1874 — 2ud  February.  Guarantee  by  CD,  of  the  price  of  wool- 
len goods,  to  be  supplied  to  A.B.  £  s.  d, 
2nd  February — To  goods  .  .  .  47  15  0 
3rd  March— To  goods  .  .  ..  105  14  0 
17th  March— To  goods  .  .  14  12  0 
5th  April— To  gowis      .                 .    .       34    0    0 

202     1     0 

3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a 
promissory  note.    The  foUowing  are  the  particulars  :— » 

Promissory  note  for  250/.,  dated  Ist  January  1874,  made  by 
defendant,  payable  four  months  after  date. 

£ 

Principal 250 

Interest  

4.  The  plaintiff's  claim  is  against  the  defendant  A,B.  as  ac- 
ceptor, and  against  the  defendant  CJ).  as  drawer,  of  a  bill  of 
exchange.    The  foUowing  are  the  particulars : — 

Bill  of  exchange  for  500/.,  dated  1st  January  1874,  drawn  by 
defendant  CD.  upon  and  accepted  by  defendant  AJB.^  payable 
three  months  after  date. 

£ 

Principal 500 

Interest 

5.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon  a 
bond.    The  following  are  the  particulars : — 

Bond  dated  1st  January  1873.  Condition  for  payment  of  100/. 
on  the  26th  December  1873. 

£ 

Principal  due    • 50 

Interest 

B  B 
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Notice  hy  Defendant  to  Hdrd  Party. 

0  16  R  18.  1^7     .     \_Here  put  the  letter  and  nuniber.'l 

'    ■  Notice  filed  ,187    . 

In  the  High  Court. 
Queen's  Bench  Division. 

Between  A.B,,  plaintiff, 
and 
C,J).f  defendant. 
To  Mr.  Xr. 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff 
against  the  defendant  [as  surety  for  Ji.N.^  njpon  a  bond  conditioned 
for  payment  of  2,000^.  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to 
the  extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover 
against  him,  on  the  ground  that  you  are  [his  co-surety  under  the 
said  bond,  or,  also  surety  for  the  said  M.N,  in  respect  of  the  said 
matter,  under  another  bond  made  by  you  in  favour  of  the  said 
plaintiff,  dated  the  day  of  ,  a.d.  ]}. 

Or  [as  acceptor  of  a  bill  of  exchange  for  500/.,  dated  the 
day  of  ,  A.D.  ,  drawn  by  you  before 

and  accepted  by  the  defendant,  and  payable  three  months  after 
date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  groimd  that  it  was  accepted  for  your 
accommodation]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
and  delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground 
that  it  was  made  by  him  on  your  behalf  and  as  your  agent]. 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim 
in  this  action  as  against  the  defendant  (/./>.,  you  must  cause  an 
appearance  to  be  entered  for  you  within  eight  days  after  service  of 
this  notice. 

In  default  of  your  so  appearing,  you  will  not  be  entitled  in  any 
future  proceeding  between  the  defendant  CD,  and  yourself  to 
dispute  the  validity  of  the  judgment  in  this  action,  whether  ob- 
tained by  consent  or  otherwise. 

(Signed)  JS.T. 

Or, 

xr.. 

Solicitor  for  the  defendant, 
JS.T. 
Appearance  to  be  entered  at 
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Form  2.  Forms. 

187    .     [Rere  put  th<  letter  and  number.l  o.  20  B.  3. 
In  the  High  Court. 
Queen's  Bench  Division. 

Between  A.B,y  plaintiff, 

and 

C,D,y  defendant. 

The  plaintiff  confesses  the  defence  stated  in  th^g[)aragraph  of 
the  defendant's  statement  of  defence  [or,  of  the  defendant's  further 
statement  of  defence]. 


Form  3. 

187    .     \Here  put  the  Utter  and  nuvnher^  0.  21,  B.  4. 
In  the  High  Court  of  Justice. 

Division. 

Between  A,B,^  plaintiff, 

and 

C.D,y  defendant. 

The  particulars  of  the  plaintiff's  complaint  herein,  and  of  the 
relief  and  remedy  to  which  he  claims  to  be  entitled,  appear  by  the 
indorsement  upon  the  writ  of  summons. 


Form  4. 

"  To  the  within-named  Z.  F.  0.  22,  B.  6. 

"  Take  notice  that  if  you  do  not  appear  to  the  within  counter- 
claim of  the  within-named  CD,  within  eight  days  from  the  service 
of  this  defence  and  counter-claim  upon  you,  you  will  be  liable  to 
have  judgment  given  against  you  in  your  absence. 

'*  Appearances  are  to  be  entered  at  * 


Form  5, 
Notice  of  Payment  into  Court. 

In  the  High  Court  of  Justice.  187  .    B.  No.      0.  80,  B.  2. 

Q.B.  Division. 

A.B.  V.  CD. 

Take  notice  that  the  defendant  has  paid  into  Court  £  , 

and  says  that  that  sum  is  enough  to  satisfy  the  plaintiffs  claim 
[or  tJie  plaintiffs  claim  for,  <fcc.] 
To  Mr.  X.Z., 

the  Plaintiff's  Solicitor. 

Defendant's  Solicitor. 
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Forms.  Form  6. 

Acceptance  of  Sum  paid  into  Court, 

0.  80,  R.  4.         In  the  High  Court  of  Justice.  187  .     B.  No. 

Q.B.  DiTision. 

A.B.  T.  CD. 

Take  uotice  that  the  plaintiff  accepts  the  sum  of  £ 
paid  by  you  into  Court  in  satisfaction  of  the  claim  in  respect  of 
which  it  is  paid  in. 


Form  7. 
Form  of  Interrogatories. 


0.  81,  R.  8.         In  the  High  Court  of  Justice.  187  .    R  No. 

Division. 

Between  A.B.,  Plaintiff, 

and 

CD.,  E.F.^  and  G.H.y  Defendants. 

Interrogatories  on  behalf  of  the  above-named  [plmntiff,  or 
defendant  (7.Z>.]  for  the  examination  of  the  above-named  [de- 
fendants E.F.  and  GM.^  or  plaintif]. 

1.  Did  not^  &c. 

2.  Has  not,  &o, 
&c.    &c.     &a* 

[Tlie  defendant  KF.  is  required  to  answer  the  tnterroffa- 
tories  numbered        .] 

[The  defendant  G.H.  is  required  to  answer  the  interroga- 
t^yries  numbered        .] 


Form  8. 
Fofim  of  Ansioer  to  Interrogatories. 


0.  81,  R.  7.         In  the  High  Court  of  Justice.  187  .    B.  No. 

Division. 

Between  A.B.,  Plaintiff, 

and 

CD.,  E.F.,  and  G.H.,  Defendants. 

The  answer  of  the  above-named  defendant  E.F.  to  the  interroga- 
tories for  his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  E.F.^ 
make  oath  and  say  as  follows  : — 
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Form  9.  Forms. 


Form  of  Affidavit  as  to  Documents, 

In  the  High  Court  of  Justice.  187  .     B.  No.      0.  31,  R.  13. 

Division. 

Between  A,B.^  Plaint  iff, 

and 

CD,,  Defendant 

I,  the  above-named  defendant  (7.2).,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  suit  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  said  firet  schedule  hereto. 

3.  That  \1iere  state  upon  toliat  grounds  the  objection  is  made,  and 
verify  tlie  facts  as  far  as  m^y  he\, 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when], 

6.  That  [here  state  what  Ms  become  of  the  last-mentioned  docu- 
ments, and  in  whose  possession  tliey  now  are"], 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody, 
or  power,  or  in  the  possession,  custody,  or  power  of  my  solicitors 
or  agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or  power 
of  any  oliier  persons  or  person  on  my  behalf,  any  deed,  account, 
book  of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or 
writing,  or  any  copy  of  or  extract  from  any  such  document,  or  any 
other  document  whatsoever,  relating  to  the  matters  in  question  in 
this  suit,  or  any  of  them,  or  wherein  any  entry  has  been  made 
relative  to  such  matters,  or  any  of  them,  other  than  and  except  the 
documents  set  forth  in  the  said  first  and  second  schedules  hereto. 


Form  10. 
Form  of  Notice  to  produce  Documents. 

In  the  High  Court  of  Justice.  0.  31,  R.  15. 

Q.B.  Division. 

A.B.  V.  CD. 
Take  notice  that  the  [plaintiff  or  defendant]  requires  you  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
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Forms*    your  \tiaienunt  of  claim,  or  defence^  or  affidavit^  dated  the 
day  of  A.D.  ]. 

Describe  documents  required. 

X.Y., 

Solicitor  to  the 
To-^., 

Solicitor  for 


0.  31,  B.  15. 


Form  11. 
Form  of  Notice  to  inspect  Documents. 


0.  31,  E.  16.        In  the  High  Court  of  Justice. 

Q.B.  Division. 

A.B.  V.  CD. 
Take  notice  that  you  can  inspect  the  documents  mentioned  in 
your  notice  of  the  day  of  a.d.         [except  tJic 

deed  numbered        in  tJiat  notice]  at  my  office  on  Thursday  next 
the  instant,  between  the  hours  of  12  and  4  o'clock 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  you  inspec- 
tion of  the  documents  mentioned  in  your  notice  of  the 
day  of  A.D.  ,   on  the  ground  that   [state  the 

ground] : — 


Form  12. 
Form  of  Notice  to  admit  Documetits. 


0.  32,  R.  3.         In  the  High  Court  of  Justice. 

Division. 

A.B.  V.  CD. 
Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  defendant 
[or  plaintiff  ]j  his  solicitor  or  agent,  at  ,  on  , 

between  the  hours  of  ;  and  the  defendant  [or  plaintiff]  is 

hereby  required,  within  forty-eight  hours  from  the  last-mentioned 
hour,  to  admit  that  such  of  the  said  documents  as  are  specified  to 
be  originals  were  respectively  written,  signed,  or  executed,  as  they 
purport  respectively  to  have  been ;  that  such  as  are  specified  as 
copies  are  true  copies ;  and  such  documents  as  are  stated  to  have 
been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively ;  saving  all  just  exceptions  to  the  admissibility  of  all 
such  documents  as  evidence  in  this  cause. 

Dated,  &c 

To  F.F,,  solicitor  [or  agent]  for  defendant  [or  plaintiff], 

G.H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 


App.  B.]  NOTICE  TO  ADMIT  DOCUMENTS. 
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[^Here  describe  the  documenUj  tJte  inanner  of  doing  which  may  he  as     PorUlS. 

follows : — ] 


Originals. 


Description  of  Documents. 


Dates. 


Deed  of  coveiuuit  between  A.B,  and  CD.  first  part^  and , 

E,F.  second  part 

Indenture  of  lease  from  A,B,  ta  CD 

Indenture  of  release  between  A.B.f  CD.  first  part,  Ac.  . 
Letter — defendant  to  plaintiff        .        .        .        .        » ' 
Policy  of  insurance  on  goods  by  ship  "  Isabella, "  on  voyage 

from  Oporto  to  London i 

Memorandum  of  agreement  between  CD.^  captain  of  said 

ship,  and  E.P. 

Bill  of  exchange  for  £100  at  three  months,  drawn  by  A,B. 

on  and  accepted  by  C.2>.,  indorsed  by  E,P.  and  G.H, 


January  1,  1848. 
February  1,  1848. 
February  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


0.  32,  E.  3.; 


Copies. 


Description  of  Docmnents. 


Register  of  baptism  of  A.B.  in  the 

parish  of  X 

Letter — plaintiff  to  defendant . 

Notice  to  produce  papers 


Record  of  a  Judgment  of  the  Court  of 
Queen's  Bench  in  an  action,  J.S. 

V.     •/  •  Jy .  •  a  ■  •  • 

Letters  Patent  of  King  Charles  II.  in 
the  Rolls  Chapel 


Dates. 


January  1, 1848. 
February  1,  1848. 

March  1,  1848. 


Trinity  Term,  10th 
Vict. 

January  1,  1680. 


Origixial  or  Duplicate 

seryea,  sent,  or  delivered 

when,  how,  and  by  whom. 


Sent  by  General  Post, 
February  2,  1848. 

Served  March  2,  1848, 
on  defendant's  attor- 
ney by  E.F.  of 


Form  13. 
Setting  down  Special  Case. 


187  .     B.  No. 


In  the  High  Court  of  Justice. 

Division. 

Between  A.B.,  Plaintiff, 
and 
CD.  and  others,  Defendants. 
Set  down  for  argument  the  special  cajse  filed  in  this  action  on 
the  day  of  ,  187        • 

XF.,  Solicitor  for 


0.  34,  B.  5. 
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Forms.  Form  U. 


Form  of  Notice  of  Trial, 

O.  36,  R,  8.         In  the  High  Court  of  Justice. 

Division, 

A,B,  V.  CD. 

Take  notice  of  trial  of  this  action  [or  of  the  issues  in  this  action 
ordei^ed  to  be  tried']  by  a  Judge  and  jury  [or  as  the  case  may  he']  in 
Middlesex,  \or  as  tlie  case  iimy  he]  for  the  day  of 

next. 
Xy.,  plaintiflF's  Solicitor  \(yr  a^  the  case  may  6^]. 

Dated 

To  Z.,  defendant's  Solicitor  [or  as  the  ca^e  may  he]. 


Form  15. 
Form  of  Certijicate  of  Officer  after  Trial  by  a  Jury, 

0.  36,  R.  24.    30th  November  1876.  1876.    No. 

In  the  High  Court  of  Justice. 

Division. 

Between  A.B,,  Plaintiff, 

and 

CD,,  Defendant. 

I  certify  that  this  action  was  tried  before  the  Honourable  Mr. 
Justice  and  a  special  juiy  of  the  county  of 

on  the  12th  and  13th  days  of  November  1876. 

The  jury  found  [state ^ndinys]. 

The  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiflf  for  ^.  with  costs  of  summons  [or  as  the  case 

maybe], 

A.Jt>,f 

[Title  of  Officer.] 


Form  16. 
Affidavit  of  Scripts, 


0  21  R  2.         ^^  *^®  ^^^^  Court  of  Justice. 
'    '   ■  Probate  Division. 

Between  ^.A        .        T        .        .     Plaintiff, 

and 

CD Defendant. 

I  A.B.  of  I  in  the  county  of  , 

party  in  this  cause,  make  oath  and  say,  that  no  paper  or  parch- 
ment  writing,  being  or  purporting  to  be  or  having  the  form  or 
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effect  of  a  will  or  oodicU  or  other  testamentary  disposition  of  E.h\,    Forms. 

late  of  ,  in  the  county  of  ,  deceased,  -  

the  deceased  in  this  cause,  or  being  or  purporting  to  be  instructions  ^*  ^^»  ^'  ^* 
for,  or  the  draft  of,  any  will,  codicil,  or  testamentary  disposition  of 
the  said  E^F.,  has  at  any  time,  either  before  or  since  his  death, 
come  to  the  hands,  possession,  or  knowledge  of  me,  this  deponent, 
or  to  the  hands,  possession,  or  knowledge  of  my  solicitors  in  this 
suit,  so  far  as  is  known  to  me,  this  deponent,  save  and  except  the 
true  and  original  last  will  and  testament  of  the  said  deceased  now 
remaining  in  the  principal  registry  of  this  Court  [or  hereunto 
annexed,  or  as  the  case  may  he],  the  said  will  bearing  date  the 

day  of  18         [or  as  the  case  may  te-],  also 

save  and  except  [li^e  add  the  dates  and  particulars  of  any  other 
testamentary  papers  of  which  the  deponent  has  any  knowledge'], 

(Signed)        A.B. 

Sworn  at  on  the  day  of  18       . 

Before  me. 


[Person  authorised  to  administer*  oatlu  tinder  tike  Act,] 
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Forxns. 


AOOOUKT 

Stated. 
0.  19,  B.  4. 


Claim. 


APPENDIX  (C.) 


No.  1. 


187 


B.  No. 


In  the  High  Court  of  Justice. 

Division. 


Writ  issued  3rd  August  1875. 

Between  X5 Plaintiff, 

and 
F.F. Defendant 

Statement  of  Claim. 

1.  Between  the  1st  of  January  and  the  28th  of  Februeiry  1875, 
the  plaintiff  supplied  to  the  defendant  various  articles  of  drapery ; 
and  accounts  and  invoices  of  the  goods  so  supplied,  and  their  prices, 
were  from  time  to  time  furnished  to  the  defendant,  and  payments 
on  account  were  from  time  to  time  made  by  the  defendant. 

2.  On  the  28th  of  February  1875,  a  balance  remained  due  to  the 
plaintiff  of  75^.  9«.,  and  an  account  was  on  that  day  sent  by  the 
plaintiff  to  the  defendant  showing  that  balance. 

3.  On  the  1st  of  March  following,  the  plaintiff's  collector  saw  the 
defendant  at  his  house,  and  asked  for  payment  of  the  said  balance, 
and  the  defendant  then  paid  him  by  cheque  £25  on  account  of  the 
same.  The  residue  of  the  said  balance,  amounting  to  <£50  9«.,  has 
never  been  paid. 

The  plaintiff  claims  £ 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of  Northampton. 


Admihis- 

TRATI05  OF 
ESTATK. 

0. 19,  B.  4. 


Claim. 

O.  19,  R.  4. 


No.  2. 

[1876.    B.  No.  233.1 
In  the  High  Court  of  Justice. 
Chancery  Division. 
{Namt  ofJud^e,"] 

Writ  issued  22d  December  1876. 

In  the  matter  of  the  estate  of  A.B.^  deceased. 

Between  EJ*.        .        .        .        .        .    Plaintiff, 

and 
0,11, Defendant. 

Statement  of  Claim. 

1.  A.B.  of  K,,  in  the  county  of  Z.,  died  on  the  1st  of  July  1875 
intestate.    The  defendant  GM.  is  Uie  administrator  of  A.B. 
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2.  A,B.  died  entitled  to  lands  in  the  said  county  for  an  estate  of    Forms. 

fee  simple,  and  also  to  some  other  real  estate  and  to  personal  estate.  — 

The  defendant  has  entered  possession  of  the  real  estate  of  A.B,,  and  ^-  ^*»^'  ^-  ^• 
received  the  rents  thereof.    The  legal  estate  in  such  real  estate  is 
outstanding  in  mortgages  under  mortgages  created  by  the  intestate. 

3.  A.B,  was  never  married;  he  had  one  brother  only,  who  pre* 
deceased  him  without  having  been  married,  and  two  sisters  only, 
both  of  whom  also  pre-deceased  him,  namely  M,If,  and  P.Q.  The 
plaintiff  is  the  only  child  of  J/.iV.,  and  the  defendant  is  the  only 
ebUd  of  P.Q. 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.B.  administered 

in  this  coiurt,  and  for  that  purpose  to  have  all  proper 
directions  given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


[1876.    B.  No.  233.]  0. 19,  E.  4. 
In  the  High  Court  of  Justice. 
Chancery  Division. 

l^Name  of  Judge."] 

In  the  matter  of  the  estate  of  A  A,  deceased. 

Between  E.F. Plaintiff; 

and 
G.ff. Defendant. 

Statement  of  Defence. 

1.  The  plaintiff  is  an  illegitimate  child  of  M.N.    She  was  never  Defence, 
married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death, 
except  a  copyhold  estate  situate  in  the  county  of  R,^  and  held  of 
the  manor  of  S.  According  to  the  custom  of  that  manor,  when  the 
copyholder  dies  without  issue,  and  without  leaving  a  brother,  or 
issue  of  a  deceased  brother,  the  copyholder  descends  to  his  elder 
sister  and  her  issue  in  preference  to  his  younger  sister  and  her  issue. 
P.Q.  was  older  than  M.N. 

3.  The  personal  estate  of  A.  B.  was  not  sufficient  for  the  payment 
of  his  debts,  and  has  all  been  applied  in  payment  of  his  funenil  and 
testamentary  expenses,  and  part  of  his  debts. 
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Forms. 

0.  19,  R.  4. 


Roply. 
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[187C.     B.  No.  233.] 
Ill  the  High  Court  of  Justice. 
Chancery  Division. 

[Name  of  Judge.'] 

In  the  matter  of  the  estate  of  A.B.^  deceased. 

Between  E.F, Plaint  iff, 

and 
G,n. Defendant. 

Reply, 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 


Olftim. 

0.  19,  B.  4. 


No.  3. 

[187G.     B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 

[Name  of  Judge,"] 

Writ  issued  22nd  December  1876. 

In  the  matter  of  the  estate  of  A,B,y  deceased. 

Between  E.F.        .  .     Plaintiff, 

and 
G,H.        ....     Defendant. 

1.  A,B.  of  iT.,  in  the  county  of  Z.,  duly  made  his  last  will,  dated 
the  1st  day  of  March  1873,  whereby  he  appointed  the  defendant 
and  M,N,  (who  died  in  the  testator*s  lifetime)  executors  thereof,  and 
devised  and  bequeathed  his  real  and  personal  estate  to  and  to  the 
use  of  his  executors  in  trust,  to  pay  the  rents  and  income  thereof 
to  the  plaintiff  for  his  life  ;  and  after  his  decease,  and  in  default  of 
his  having  a  son  who  should  attain  21,  or  a  daughter  who  should 
attain  that  age,  or  marry,  upon  trust  as  to  his  real  estate  for  the 
person  who  would  be  the  testator's  heir-at-law,  and  as  to  his 
personal  estate  for  the  persons  who  would  be  the  testator's  next  of 
kin  if  he  had  died  intestate  at  the  time  of  the  death  of  the  plaintiff, 
and  such  failure  of  his  issue  as  aforesaid. 

2.  The  testator  died  on  the  1st  day  of  July  1873,  and  his  wUl 
was  proved  by  the  defendant  on  the  4th  of  October  1873.  The 
plaintiff  has  not  been  married. 

.  3.  The  testator  was  at  his  death  entitled  to  real  and  personal 
estate  ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the 
real  estate  and  got  in  the  personal  estate  ;  he  has  sold  some  part 
of  the  real  estate. 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.B,  administered 

in  this  courts  and  for  that  purpose  to  have  all  proper 
directions  given  and  accounts  taken. 

2.  Such  further  ov  other  relief  as  the  nature  of  the  case  may 

require. 
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[187G.    B.  No.  234.]    Forms. 
In  the  High  Court  of  J  ustice.  — 

Chancery  Division.  ^'  ^^'  ^'  *' 

[Name  of  Judge,] 

In  the  matter  of  the  estate  of  A,B.f  deceased. 

Between  KF, Plaintiflf, 

and 
GM, Defendant. 

Statement  of  Deftnce. 

1.  A,B.*s  will  contained  a  charge  of  debts ;  he  died  insolvent ;  he  Defence, 
was  entitled  at  his  death  to  some  real  estate  which  the  defendant 
sold,  and  which  produced  the  net  sum  of  £4300,  and  the  testator 
had  some  personal  estate  which  the  defendant  got  in,  and  which 
produced  the  net  sum  of  £1204.  The  defendant  applied  the  whole 
of  the  said  sums  and  the  sum  of  £84  which  the  defendant  received 
from  rents  of  the  real  estate  in  the  payment  of  the  funeral  and 
testamentary  expenses  and  some  of  the  debts  of  the  testator.  The 
defendant  made  up  his  accounts  and  sent  a  copy  thereof  to  the 
plaintiff  on  the  10th  of  January  1875,  and  offered  the  plaintiff  free 
access  to  the  vouchers  to  verify  such  accounts,  but  he  declined  to 
avail  himself  of  the  defendant's  offer.  The  defendant  submits  that 
the  plaintiff  ought  to  pay  the  costs  of  this  action. 


[1876.    B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 

[^Nam^  of  Judge,'] 

In  the  matter  of  the  estate  of  A^B,,  deceased. 

Between  KF. Plaintiff, 

and 
GM. Defendant. 

Beply. 
The  plaintiff  joins  issue  with  the  defendant  upon  his  defence.       B«ply. 


No.  4. 

[1876.    B.  No.  235.]  o.  19,  R.  4. 
In  the  High  Court  of  Justice. 
Chancery  Division. 

[Name  of  Judge,] 

In  the  matter  of  the  estate  of  IF.!/.,  deceased. 

Writ  issued  22nd  December  1876. 

Between  A,B,  and  C.  his  wife        .        .        .     PlaintifSi, 

and 
E,F,  and  GM.        ....    Defendants. 
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Forms. 

Claim. 

O.  19,  R.  4. 


Statement  of  Claim. 

1.  W.  H.,  of  H.y  in  the  county  of  L.,  duly  made  his  last  wiU, 
dated  the  19th  day  of  March  1861,  whereby  he  appointed  the 
defendants  the  executors  thereof,  and  bequeathed  to  them  all  his 
personal  estate  in  trust,  to  call  in,  sell,  and  convert  the  same  into 
money,  and  thereout  to  pay  his  debts  and  funeral  and  testamentaiy 
expenses,  and  to  divide  the  ultimate  surplus  into  three  shares,  and 
to  pay  one  of  such  three  shares  to  each  of  his  two  children,  T.  H., 
and  D.,  the  wife  of  £.  W.,  and  to  stand  possessed  of  the  remaining 
third  share  upon  trust  for  the  children  of  the  testator's  son  J.  H. 
in  equal  shares,  to  be  divided  among  them  when  the  youngest  of 
such  children  should  attain  the  age  of  21  years.  And  the  testator 
devised  his  real  estates  to  the  defendants  upon  trust  until  the 
youngest  child  of  the  said  J.  H.  should  attain  the  age  of  21  years, 
to  pay  one  third  part  of  the  rents  thereof  to  the  said  T.  H.,  and 
one  other  third  part  thereof  to  the  said  K  W.,  and  to  accumulate 
the  remaining  third  part  by  way  of  compound  interest,  and  so  soon 
as  the  youngest  child  of  the  said  J.  H.  i^ould  attain  the  age  of  21 
years,  to  sell  the  said  real  estates,  and  out  of  the  proceeds  of  such 
sale  to  pay  the  sum  of  1,000/L  to  the  said  T.  H.,  and  to  invest  one 
moiety  of  the  residue  in  manner  therein  mentioned,  and  stand  pos- 
sessed thereof  in  trust  to  pay  the  income  thereof  to  the  said  E.,  the 
wife  of  the  said  £.  W.,  during  her  life  for  her  separate  use,  and  after 
her  death  for  iier  children,  the  interests  of  such  children  being  con- 
tingent on  their  attaining  the  age  of  21  years,  and  to  divide  the 
other  moiety  of  such  proceeds  of  sale  and  the  accumulations  of  the 
third  share  of  rents  therein-before  directed  to  be  accumulated 
among  such  of  the  children  of  the  said  J.  H.  as  should  be  then 
living,  and  the  issue  of  such  of  them  as  should  be  then  dead,  in 
equal  shares  per  stirpes. 

2.  The  testator  died  on  the  25th  day  of  April  1873,  and  his  said 
will  was  proved  by  the  defendants  in  the  month  of  Jtme  1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  leasehold 
collieiy  called  the  Paradise  CoUieiy,  and  in  the  engines,  machinery, 
stock  in  trade,  book  debts,  and  effects  belonging  thereto.  He  was 
also  entitled  to  real  estate,  and  other  personal  estate. 

4.  The  testator  left  T.  H.  and  E.,  the  wife  of  K  W.,  him 
surviving.  J.  H.  had  died  in  the  testator's  lifetime,  leaving  four 
children,  and  no  more.  The  plaintiff  C.  B.  is  the  youngest  of  the 
children  of  J.  H.,  and  attained  the  age  of  21  years  on  the  1st  of 
June  1871.  The  other  three  children  of  J.  H.  died  without  issue 
in  the  lifetime  of  the  testator. 

5.  E.  W.  has  several  children,  but  no  child  has  attained  the  age 
of  21  years. 

6.  T.  H.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into 
money  the  whole  of  the  testator^s  personal  estate,  but  have  allowed 
a  considerable  part  thereof  to  remain  outstanding ;  and  in  parti- 


App.  C]  ADMINISTRATION  OF  ESTATE.  385 

cular  the  defendants  have  not  called  in,  sold,  or  converted  into    Forms. 
inonej  the  testator's  interest  in  the  said  colliery,  but  have,  from 


the  death  of  the  testator  to  the  present  time,  continued  to  work  '  ' 
the  same  in  partnership  with  the  other  persons  interested  therein. 
The  estate  of  the  testator  has  sustained  considenible  loss  by 
reason  of  such  interest  not  having  been  called  in,  sold,  or  converted 
into  money. 

8.  The  defendants  did  not  upon  the  death  of  the  testator  sell 
the  testator's  furniture,  plate,  linen,  and  china,  but  allowed  the 
testator's  widow  to  possess  herself  of  a  great  part  thereof,  without 
accounting  for  the  same,  and  the  same  has  thereby  been  lost  to  the 
testator's  estate. 

9.  The  defendants  have  not  invested  the  share  of  the  testator's 
residuary  personal  estate  given  by  his  will  to  the  children  of  the 
testator's  son  J.  H.,  and  have  not  accumulated  one  third  of  the 
rents  and  profits  of  his  real  estate  as  directed  by  the  said  will,  but 
have  mixed  the  same  share  and  rents  with  their  own  moneys,  and 
employed  them  in  business  on  their  own  account. 

10.  The  defendants  .have  sold  part  of  the  real  estates  of  the 
testator,  but  a  considerable  part  thereof  remains  unsold. 

11.  A  receiver  ought  to  be  appointed  of  the  outstanding  personal 
estate  of  the  testator,  and  the  rents  and  profits  of  his  real  estate 
remaining  unsold. 

The  plaintiffs  claim  : — 

1.  That  the  estate  of  the  said  testator  maybe  administered, 

and  the  trusts  of  his  will  carried  into  execution  under  the 
direction  of  the  court. 

2.  That  it  may  be  declared  that  the  defendants,  by  carrying 

on  the  business  of  the  said  colliery  instead  of  realising 
the  same,  have  committed  a  breach  of  trust,  and  that  the 
parties  interested  in  the  testator  s  estate  are  entitled  to 
the  value  of  the  testator's  interest  in  the  said  partnership 
property  as  it  stood  at  the  testator's  death,  with  interest 
thereon,  or  at  their  election  to  the  profits  which  have 
been  made  by  the  defendants  in  respect  thereof  since  the 
testator's  death,  whichever  shall  be  found  most  for 
their  benefit. 

3.  That  an  account  may  be  taken  of  the  interest  of  the 

testator  in  the  said  colliery,  and  in  the  machineiy,  book 
debts,  stock,  and  effects  belonging  thereto,  according  to 
the  value  thereof  at  the  testator's  death,  and  an  account 
of  all  sums  of  money  received  by  or  by  the  order,  or  for 
the  use  of  the  defendants,  or  either  of  them,  on  account . 
of  the  testator's  interest  in  the  said  colliery,  and  that  the 
defendants  may  be  ordered  to  make  good  to  the  estate  of 
the  testator  the  loss  arising  from  their  not  having 
realised  the  interest  of  the  testator  in  the  said  colliery 
within  a  reasonable  time  after  his  decease. 

c  c 
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4.  That  an  account  may  be  taken  of  all  other  ])ersonal  estate 

of  the  testator  come  to  the  hands  of  the  defendants,  or 
either  of  them,  or  to  the  hands  of  any  other  person  by 
their  or  either  of  their  order,  or  for  their  or  either  of 
their  use,  or  which,  but  for  their  wilful  neglect  or  default, 
might  have  been  so  received  ;  and  an  account  of  the  rents 
and  profits  of  the  testator's  real  estate,  and  the  moneys 
arising  from  the  sale  thereof,  possessed  or  received  by  or 
by  the  order,  or  for  the  use  of  the  defendants,  or  either 
of  them. 

5.  That  the  real  estate  of  the  testator  remaining  unsold  may 

be  sold  under  the  direction  of  the  court. 

6.  That  the  defendants  may  be  decreed,  at  the  election  of  the 

parties  interested  in  the  testator's  estate,  either  to  pay 
interest  at  the  rate  of  5L  per  cent,  per  annum  upon  such 
moneys  belonging  to  the  estate  of  the  testator  as  they 
have  improperly  mixed  with  their  own  moneys  and 
employed  in  business  on  their  own  account,  and  that 
half-yearly  rests  may  be  made  in  taking  such  account  as 
respects  all  moneys  which  by  the  said  will  were  directed 
to  be  accumulated,  or  to  account  for  all  profits  by  the 
employment  in  their  business  of  the  said  tnist  money. 

7.  That  a  receiver  may  be   appointed  of  the  outstanding 

personal  estate  of  the  testator,  and  to  receive  the  rente 
and  profits  of  his  real  estate  remaining  unsold. 

8.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


Defence. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

[^Name  of  Judge,"] 

Between  ii.  A  and  C  his  wife 

and 
E.F,  and  G.H.    . 


[1876.     B.  235.] 


.     Plaintiffs, 
.     Defendant& 


Statement  of  Defence  of  tJie  above-named  Defendants, 

1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as 
his  executors,  possessed  themselves  of  and  converted  into  money 
the  testator's  personal  estate,  except  his  share  in  the  colliery  men- 
tioned in  the  plaintiffs  statement  of  claim.  The  moneys  so  arising 
were  applied  in  payment  of  part  of  the  testator's  debts  and  funeral 
and  testamentary  expenses,  but  such  moneys  were  not  sufficient 
for  the  payment  thereof  in  full. 

2.  The  Paradise  Colliery  was,  at  the  testator's  decease,  worked 
by  him  in  partnership  with  J.  Y.,  and  \V.  Y.,  and  T.  Y.,  both 
since  deceased.  No  written  articles  of  partnership  had  been 
entered  into,  and  for  many  years  the  testator  had  not  taken  any 
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part  in  the  management  of  the  said  colliery,  but  it  was  managed    Forms. 
exclusively  by  the  other  partners,  and  the  defendants  did  not 


know  with  certainty  to  what  share  therein  the  testiUor  was  0.  19,  R.  4. 
entitled. 

3.  Upon  the  death  of  the  testator,  the  defendants  endeavoured 
to  ascertain  the  value  of  the  testator's  share  in  the  colliery,  but 
the  other  partners  refused  to  give  them  any  information.  The 
defendants  thereupon  had  the  books  of  the  colliery  examined  by  a 
competent  accountant,  but  they  had  been  so  carelessly  kept  that 
it  was  impossible  to  obtain  from  them  any  accurate  information 
respecting  the  state  of  the  concern  ;  it  was,  however,  ascertained 
that  a  considerable  sum  was  due  to  the  testator's  estate. 

4.  Between  the  death  of  the  testator  and  the  beginning  of  the 
year  1874  the  defendants  made  frequent  applications  to  J.  Y., 
W.  Y.,  and  T.  Y.  for  a  settlement  of  the  accounts  of  the  colliery. 
Such  applications  having  proved  fruitless,  the  defendants,  in 
January  1874,  filed  their  bill  of  complaint  in  the  Court  of 
Chancery  against  J.  Y.,  W.  Y.,  and  T.  Y.,  praying  for  an  account 
of  the  partnership  dealings  between  the  testator  and  the  defen- 
dants thereto,  and  that  the  partnership  might  be  wound  up  under 
the  direction  of  the  Court. 

5.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was 
revived  against  J.  P.  and  T.  S.,  his  executors.  The  suit  is  still 
pending. 

6.  As  to  the  Paradise  Colliery,  the  defendants  have  acted  to  the 
best  of  their  judgment  for  the  benefit  of  the  testators  estate,  and 
they  deny  being  under  any  liability  in  respect  of  the  said  colliery 
not  having  been  realised.  They  submit  to  act  under  the  direction 
of  the  Court  as  to  the  further  prosecution  of  the  said  suit  and 
generally  as  to  the  realisation  of  the  testator's  interest  in  the 
said  colliery. 

7.  With  respect  to  the  statements  in  the  eighth  paragraph  of 
the  statement  of  claim,  the  defendants  say,  that  upon  the  death  of 
the  testator,  they  sold  the  whole  of  his  furniture,  linen,  and  china, 
and  also  all  his  plate,  except  a  few  silver  teaspoons  of  very  small 
value,  which  were  taken  possession  of  by  his  widow,  and  they 
applied  the  proceeds  of  such  sale  as  part  of  the  testator's  personcd 
estate,  and  they  deny  being  under  any  liability  in  respect  of  such 
furniture,  linen,  china,  and  plate. 

8.  With  respect  to  the  statements  in  paragraph  seven  of  the 

statement  of  claim,  the  defendants  say  t^at  all  moneys  received  by 

them,  or  cither  of  them,  on  account  of  the  testator's  estate,  were 

paid  by  them  to  their  executorship  account  at  the  bank  of  Messrs. 

H.  and  Co.,  and  until  the  sale  of  the  testator's  real  estate  took 

place  as  herein-after  mentioned,  the  balance  to  their  credit  was 

never  greater  than  was  necessary  for  the  administration  of  the 

trusts  of  the  testator's  will,  and  they  therefore  were  unable  to 

make  any  such  investment  or  accumulation  as  directed  by  the 

testator's  wilL     No  moneys  belonging  to  the  testator's  estate  have 
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ever  been  mixed  with  the  moneys  of  the  defendants,  or  either  of 
them,  nor  has  any  money  of  the  testator*s  been  employed  in 
business  since  the  testator's  decease,  except  that  his  share  in  the 
said  colliery,  for  the  reason  herein-before  appearing,  has  not  been 
got  in. 

9.  In  1874,  after  the  plaintiff  C.B,  had  attained  her  age  of 
21  years  the  defendants  sold  the  real  estate  of  the  testator  for 
sums  amounting  to  15,080^.,  and  no  part  thereof  remains  unsold. 
They  received  the  purchase  moneys  in  December  1874,  and  on  the 
day  of  1875  they  paid  such  proceeds  into 

Court  to  the  credit  of  this  action  with  the  exception  of  500/., 
retained  on  account  of  costs  incurred  and  to  be  incurred  by 
them. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

[^yame  of  Judge,"] 

Between  A.B,  and  C.  his  wife 

and 
E.F,  and  G.H.      . 


[1876.     B.  No.  23o.] 


Plaint'.ffd, 


.     Defendants. 
Reply, 
The  plaintiff  joins  issue  with  the  defendants  upon  their  defence. 


No.  5. 


Claim. 
0.  39.  R.  4. 


In  the  High  Court  of  Justice, 
Division. 


187 


RNo. 


Writ  issued  3rd  August  1875. 

Between  A.B.  and  Company        .        .        .     Plaintiffs, 

and 
E.F,  and  Company       .        .        .     Defendants. 

Statement  of  Claim, 

1.  The  plaintiffs  are  manufacturers  of  artificial  manures,  carry- 
ing on  business  at  ,  in  the  county  of 

2.  The  defendants  are  commission  agents,  carrying  on  business 
in  London. 

3.  In  the  early  part  of  the  year  ,  the  plaintiffs  com- 
menced, and  down  to  the  187  ,  continued  ta 
consign  to  the  defendants,  as  their  agents,  large  quantities  of  their 
manures  for  sale,  and  the  defendants  sold  the  same,  and  received 
the  price  thereof  and  accounted  to  the  plaintiffs  therefor. 

4.  No  eiEprcss  agreement  has  ever  been  entered  into  between 
the  plamtiffs  and  the  defendants  with  respect  to  the  terms  of  the 
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defendants  employment  as  agents.    The  defendants  have  always    Forms. 
charged  the  plaintiffs  a  commission  at  per  cent,  on  all  sales 


effected  by  them,  which  is  the  rate  of  commission  ordinarily  ^'  ^^»  **  *• 
charged  by  del  credere  agents  in  the  said  trade.  And  the  defen- 
dants, in  fact,  always  accounted  to  the  plaintiffs  for  the  price, 
whether  they  received  the  same  from  the  purchasers  or  not 

5.  The  plaintiffs  contend  that  the  defendants  are  liable  to  them 
as  del  credere  agents,  but  if  not  so  liable  are  under  the  circum- 
stances herein-after  mentioned  liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the 
defendants  for  sale  a  large  quantity  of  goods,  including 

tons  of 

7.  On  or  about  the  ,  the  defendants  sold 

tons  of  part  of  such  goods  to  one  G,H,  for 

L,  at  three  months  credit,  and  delivered  the  same  to 
him. 

8.  G.IL  was  not,  at  that  time,  in  good  credit  and  was  in  insol- 
vent circumstances,  and  the  defendants  might,  by  ordinary  care 
and  diligence,  have  ascertained  the  fact. 

9.  G.ff,  did  not  pay  for  the  said  goods,  but  before  the  expiration 
of  the  said  three  months  for  which  credit  had  been  given  was  adju- 
dicated a  bankrupt,  and  the  plaintiffs  have  never  received  the  said 
sum  of  -         L  or  any  part  thereof. 

The  plaintiffs  claim  : — 

1.  Damages  to  the  amount  of  L 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

The  plaintiffs  propose  that  this  action  should  be  tried  ia  the 
county  of 

[Title  as  in  claim,  omitting  date  of  issue  of  writ.]  « 

Statement  of  Defence, 

1.  The  defendants  deny  that  the  said  commission  of  Defence, 
per  cent,  mentioned  in  paragraph  4  of  the  claim  is  the  rate  of 
commission  ordinarily  charged  by  del  credere  agents  in  the  said 
trade,  and  say  that  the  same  is  the  ordinary  commission  for  agents 
other  than  del  credere  agents,  and  they  deny  that  they  ever  ac- 
counted to  the  plaintiffs  for  the  price  of  any  goods,  except  after 

they  had  received  the  same  from  the  purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the  plain- 
tiffs as  del  credere  agents. 

3.  With  respect  to  the  eighth  paragraph  of  the  plaintiffs  state- 
ment of  claim,  the  defendants  say  that  at  the  time  of  the  said  sale 
to  the  said  G.II,,  the  said  GM.  was  a  person  in  good  credit.  If  it 
be  true  that  the  said  G,H,  was  then  in  insolvent  circumstances 
(which  the  defendants  do  not  admit),  the  defendants  did  not  and 
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O.  19,  E.  4. 


Forms,    bad  no  reason  to  suspect  the  same,  and  could  not  by  ordinary  care 
or  diligence  bave  ascertained  tbe  fact. 

[Title  as  in  defence.] 

The  plaintiffs  join   issue  upon   the  defendants  statement  of 
defence. 


Reply. 


Bill  of 
rxghakgk. 

O.  19,  R.  4. 


CLiinv 


No.  6. 

187        .     B.  No. 
In  the  High  Court  of  Justice, 
Division. 

Writ  issued  3rd  August  1876. 

Between  A.B.  and  CD Plaintiffs, 

and 
£.F^  and  G,H.        ....    Defendants. 

Statement  of  Claim. 

1.  Messrs.  M,N.  <fc  Co.  on  the  day  of 

drew  a  bill  of  exchange  upon  tbe  defendants  for  /.  jmy- 

able  to  the  order  of  the  said  Messrs.  M,N,  <£r  Co.  three  months 
after  date,  and  the  defendants  accepted  the  same. 

2.  Messrs.  M,N.  d;  Co.  indoi-sed  the  bill  to  the  plaintiffs. 

3.  The  bill  became   due  on   the  ,  and 
the  defendant  has  not  paid  it 

The  plaintiffs  claim  : — 


Defence. 


[Title]. 
Statement  of  Defence. 

1.  The  bill  of  exchange  mentioned  in  the  statement  of  claim 
was  drawn  and  accepted  under  the  circumstances  herein-after 
stated,  and  except  as  herein-after  mentioned  there  never  was  any 
consideration  for  the  acceptance  or  payment  thereof  by  the 
defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed 
between  the  said  Messrs.  M.N.  <t'  Co.,  the  drawers  thereof,  and  the 
defendants,  that  the  said  Messrs.  M.N.  ct*  Co.  should  sell  and 
deliver  to  the  defendants  free  on  board  ship  at  the  port  of 

1,200  tons  of  coals  during  the  month  of  , 

and  that  the  defendants  should  pay  for  the  same  by  accepting  the 
said  Messra.  M.N.  de  Co.^b  draft  for  I.  at  six  months. 

3.  The  said  Messrs.  M.N.  d:  Co.  accordingly  drew  upon  tbe 
defendants,  and  the  defendants  accepted  the  bill  of  exchange  now- 
sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to  entitle 
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them  to  delivery  by  the  said  Messrs.  M,N,  d:  Co,  of  the  said    Forms. 

1,200  tons  of  coals  under  their  said  contract,  and  the  time  for 

delivery  has  long  since  elapsed ;  but  the  said  Messrs.  M,N.  dh  Co.  ^-  ^^»  ^-  ^• 
never  delivered  the  same,  or  any  part  thei'eof,  but  have  always 
refused  to  do  so,  whereby  the  consideration  for  the  defendants 
acceptance  has  wholly  failed. 

5.  The  plaintiffs  first  received  the  said  bill,  and  it  was  first 
indorsed  to  them  after  it  was  overdue. 

6.  The  plaintiffs  never  gave  any  value  or  consideration  for  the 
said  bill. 

7.  The  plaintiffs  took  the  said  bill  with  notice  of  the  facts 
stated  in  the  second,  third,  and  fourth  paragraphs  hereof. 

[Title.] 

1.  The  plaintiff  joins  issue  upon  the  defendants  statement  of  Beply. 
defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said  bill 
in  manner  following,  that  is  to  say,  on  the  day 
of  187  ,  the  said  Messrs.  M,N.  <t'  Co.  were 
indebted  to  the  plaintiff  in  about  I.,  the  balance  of  an 
account  for  goods  sold  from  time  to  time  by  him  to  them.  On 
that  day  they  ordered  of  the  plaintiff  further  goods  to  the  value 
of  about  Ly  which  last-mentioned  goods  have  since 
been  delivered  by  him  to  them.  And  at  the  time  of  the  order 
for  such  last-mentioned  goods  it  was  agreed  between  Messrs.  M.^, 
d:  Co.  and  the  plaintiff,  and  the  order  was  received  upon  the 
terms,  that  they  should  indorse  and  hand  over  to  him  the  bill  of 
exchange  sued  upon,  together  with  various  other  securities  on 
account  of  the  s;ud  previoiLS  balance,  and  the  price  of  the  goods  so 
ordered  on  that  day.  The  said  securities,  including  the  bill  sued 
upon,  were  thereupon  on  the  same  day  indorsed  and  handed  over 
to  the  plaintiff. 


No.  7. 

In  the  High  Court  of  Justice, 

Division. 

Writ  issued  3rd  August  1876. 
Between  A.B.  and  CD, 

and 
E.F.  and  G.IL 


187     .     B.  No.  Bill  of 

EXCHAKOK 

AND  Con- 
sideration. 

.     Plaintiffs,        o.  19,  R.  4. 
.     Defendants. 


Statement  of  Claim. 

1.  The  plaintiffs  are  merchants  factors,  and  com-  Claim, 
mission  agents,  carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commiission  agents,  carry- 
ing on  business  at  Hong  Kong. 
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Forms.        3.  For  several  years  prior  to  the  1875,  the 

plaintiffs  had  been  in  tiie  habit  of  consigning  goods  to  the  defendants 

0. 19,  R.  4.  f^ji  gjjg^  jm  their  agents,  and  the  defendants  had  been  in  the  habit 
of  consigning  goods  to  the  plaintiffs  for  sale,  as  their  agents ;  and 
each  party  always  received  the  price  of  the  goods  sold  by  him  for 
the  other ;  and  a  balance  was  from  time  to  time  struck  between 
the  parties,  and  paid. 

On  the  of  ,  the  moneys  so 

received  by  the  defendants  for  the  plaintiffs,  and  remaining  in  their 
names,  largely  exceeded  the  moneys  received  by  the  plaintiflfe  for 
the  defendants,  and  a  balance  of  /,  was  acc(»rdingly 

due  to  the  plaintiffs  from  the  defendants. 

4.  On  or  about  the  1875,  the  plaintiffs 
sent  to  the  defendants  a  statement  of  the  accounts  between  them 
showing  the  said  sum  as  the  balance  due  to  the  plaintiffs  from  the 
defendants  ;  and  the  defendants  agreed  to  the  said  statement  of 
accounts  as  correct,  and  to  the  said  sum  of  I.  as  the 
balance  due  by  them  to  the  plaintiffs,  and  agreed  to  pay  interest 
on  such  balance  if  time  were  given  to  them. 

5.  The  defendants  requested  the  plaintiffs  to  give  them  three 
months  time  for  payment  of  the  said  sum  of  L,  and  the 
plaintiffs  agreed  to  do  so  upon  the  defendants  accepting  the  bills 
of  exchange  herein-after  mentioned. 

6.  The  plaintiffs  thereupon  on  the 

drew  two  bills  of  exchange  upon  the  defendants,  one  for  L 

and  the  other  foi*  /.,  both  payable  to  the  order  of  the 

plaintiffs  three  months  after  date,  and  the  defendants  accepted 
the  bills. 

The  said  bills  became  due  on  the  187     , 

and  the  defendants  have  not  paid  the  bills,  or  either  of  them,  nor 
the  said  sum  of  I, 

The  plaintiffs  claim  : — 

I,  and  interest  to  the  date  of  judgment. 
The  plaintiffs  propose  that  the  action  should  be  tried  in  London. 


0.  19,  R.  4. 

• 

No.  8. 
In  the  High  CJourt  of  Justice, 

Division. 

187     .     B.  No. 

Writ  issued  [ 

• 

[THE  "IDA"] (a). 

Between  A.B,  and  CD. 

and 
KF,  and  G,Il. 

.     Plaintiffs, 
.     Defendants. 

(a)  In  Admiralty  action  insert  name  of  aliip. 
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Statement  of  Claim,  Forms. 

[1.  The  "Ida"  is  a  vessel  of  which  no  owner  or  part  owner  was,  o.  19  R.  4. 
at  the  time  of  the  institution  of  this  cause  domiciled  in  England  or  claim' 
Wales.]  (a) 

2.  In  the  month  of  February  1873,  Messi-s.  L.  and  Company,  of 
Alexandria,  caused  to  be  shipped  G,110  ardebs  of  cotton  seed  on 
board  the  said  vessel,  then  lying  in  Port  Said  (Egypt),  and  the 
then  master  of  the  vessel  received  the  same,  to  be  carried  from 
Port  Said  to  Hull,  upon  the  terms  of  three  bills  of  lading,  signed 
by  the  master,  and  delivered  to  Messrs.  L.  and  Company. 

3.  The  three  bills  of  lading,  being  in  form  exactly  similar  to  one 
another,  were  and  are,  so  far  as  is  material  to  the  present  case,  in 
the  words,  letters,  and  figures  following,  that  is  to  say  : — 

"  Shipped  in  good  order  and  well  conditioned  by  L.  &  Co.  Alex- 
"  andria  (Egypt)  in  and  upon  the  good  ship  called  the  *  Ida,' 
"  whereof  is  master  for  the  present  voyage  Ambrozio  Chia- 
"  pella,  and  now  riding  at  anchor  in  the  port  of  Port  Said 
"  (Egypt)  and  bound  for  Hull,  six  thousand  one  hundred  and 
"  ten  ardebs  cotton  seed  being  marked  and  numbered  as  in 
"  the  margin,  and  are  to  be  delivered  in  the  like  good  order 
"  and  well-conditioned  at  the  aforesaid  Port  of  Hull  (the  act 
"of  God,  the  Queen's  enemies,  fire  and  all  and  every  other 
"  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
"  whatever  nature  and  kind  soever,  save  risk  of  boats  so  far  as 
**  ships  are  liable  to  excepted),  unto  order  or  to  assigns  paying 
"  freight  for  the  said  goods  at  the  rate  of  (19«.)  say  nineteen 
**  shillings  sterling  in  full  per  ton  of  20  cwt  delivered  with 
"£10  gratuity.  Other  conditions  as  per  charter-party,  dated 
"London,  4th  October  1872,  with  primage  and  average  accus- 
"  tomed.  In  witness  whereof  the  master  or  purser  of  the  said 
^'ship  hath  affirmed  to  three  bills  of  lading  all  of  this  tenor 
*'  and  date,  the  one  of  which  three  bills  being  accomplished 
"  the  other  two  to  stand  void.  Dated  in  Port  Said  (Egypt) 
"  6th  February  1873.  100  dunnage  mats.  Fifteen  working 
"  days  remain  for  discharging." 

4.  The  persons  constituting  the  firm  of  Messrs.  L.  and  Company 
are  identical  with  the  members  of  the  plaintiffs  firm. 

5.  The  vessel  sailed  on  her  voyage  to  Hull,  and  duly  arrived 
there  on  or  about  the  7th  day  of  May  1873. 

6.  The  cotton  seed  was  delivered  to  the  plaintiffs  but  not  in  as 
good  order  aud  condition  as  it  was  in  when  shipped  at  Port  Said  ; 
but  was  delivered  to  the  plaintiffs  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by 
any  of  the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of 

(a)  A  Btatement  to  this  effect  may  be  inserted  if  the  action  be  under  sect.  6  of 
the  Admiralty  Act,  1861. 
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Forms. 

O.  19,  R.  4. 


Defence. 


Reply. 


the  value  of  the  said  cotton  seed,  aud  were  put  to  great  expense  in 
and  about  keeping,  warehousing,  and  ini])roving  the  condition  of 
the  said  cotton  seed,  and  in  and  about  having  the  same  surveyed. 

The  plaintifls  claim  the  following  relief  : — 

1.  l.  for  damages,  [(a)  and  the  condemnation  of  the 
said                vessel  and  the  defendant  and  his  bail  in  the  same]  : 

2.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defence. 
Statement  of : — 

1.  They  deny  the  truth  of  the  allegations  contained  in  the  sixth, 
seventh  and  eighth  articles  of  the  said  petition. 

2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasioned 
by  the  character  and  quality  of  the  cotton  seed  when  shipped  on 
board  the  "  Ida,"  aud  by  the  inherent  qualities  of  the  cotton  seed, 
and  by  shipping  water  in  a  bevere  storm  which  occurred  on  the 

day  of  in  latitude  during  the 

voyage,  or  by  some  or  one  of  such  causes. 

« 

[Title.] 
Hepli/. 
The  plaintiffs  join  issue  upon  the  statement  of  defence. 


Bottomry. 
0.  19,  R.  4. 


Claim. 


No.  9. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [ 
THE  "  ONWARD.'' 

Between  J.B.  and  CD, 

and 
£.F.  and  GJI. 


187     .     B.  No. 


]. 


.     Plaintiffs, 
.     Defendants 


Statement  of  Claim, 

1.  The  "  Onward,'*  a  ship  of  933  tons  register,  or  thereabouts, 
belonging  to  the  L'nited  States  of  America,  whilst  on  a  voyage 
from  Moulmein  to  Queenstown  or  Falmouth,  for  orders,  and  from 
thence  to  a  port  of  discharge  in  the  United  Kingdom  or  on  the  Con- 
tinent, between  Bordeaux  and  Hamburg,  both  ports  inclusive, 
laden  with  a  cai'go  of  teak  timber,  was  compelled  to  put  into 
Port  Louis,  in  the  island  of  Mauritius,  in  order  to  repair  and  refit. 


(a)  This  may  be  inserted  if  the  action  be  an  Admiralty  action  in  rem. 
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2.  The  master  of  the  "  Onward,"  being  without  funds  or  credit    Forms. 
at  Port  Louis,  and  being  unable  to  pay  the  expense  of  the  said 


repairs,  and  the  necessaiy  disbursements  of  the  said  ship  at  Port  ^'  ^^»  ^'  ■*• 
Louis,  so  as  to  enable  the  said  ship  to  resume  and  prosecute  her 
voyage,  and  after  having  comuiuuicated  with  his  owners  and  with 
the  ownei-s  and  consignees  of  the  cargo  was  compelled  to  resort  to 
a  loan  of  24,369  dollars  on  bottomry  of  the  said  ship,  her  cargo 
and  freight,  for  the  purpose  of  euabling  him  to  pay  the  said 
expenses  and  disburaements,  which  sum  Messrs.  H.  and  Company, 
of  Port  Louis,  at  the  request  of  the  master  by  public  advertise- 
ment, advanced  to  the  said  master  at  and  after  the  rate  of  1 28 
dolhu-s  for  every  100  dollars  advanced,  and  accordingly  the  said 
ma-ster,  by  a  bond  of  bottomry,  dated  the  13th  of  October  1870, 
by  him  duly  executed  in  consfderation  of  the  sum  of  24,3G9 
dollars,  Mauritius  currency,  paid  to  him  by  the  said  Messrs.  H. 
and  Company,  bound  himself  and  the  said  ship  and  her  ciirgo, 
namely,  about  940  tons  of  teak  timber,  and  her  freight,  to  pay 
unto  5lessi*s.  H.  and  Company,  their  assigns,  or  order  or  indoi^sees, 
the  said  sum  of  24,369  dollars  with  the  aforesaid  maritime 
premium  thereon,  within  twenty  days  next  after  the  arrival  of  the 
"  Onward  '*  at  her  port  of  discharge,  from  the  said  intended 
voyage,  the  said  payment  to  be  made  both  in  capital  and  hiterest 
in  British  sterling  money,  at  and  after  the  rate  of  4«.  for  every 
dollar,  with  a  condition,  that  in  the  case  the  said  ship  and  cargo 
should  Ije  lost,  during  her  voyage  from  Port  Louis  to  Queenstown 
or  Falmouth,  for  orders,  and  thence  to  her  port  of  discharge  in 
the  United  Kingdom  or  on  the  Continent  between  Bordeaux  and 
Hamburg,  both  ports  inclusive,  then,  that  the  said  sum  of  24,369 
dollars,  and  maritime  premium  thereon,  should  not  be  recoverable. 

3.  The  "  Onward "  subsequently  proceeded  on  her  voyage,  and 
on  the  7th  of  February  1871,  arrived  with  her  cargo  on  boiurd  at 
the  poi*t  of  Liverpool,  which  was  her  port  of  discharge. 

4.  The  bond  was  duly  indorsed  and  assigned  to  the  plaintiffs. 

o.  The  ship  has  been  sold  by  order  of  the  Com't,  and  the 
proceeds  of  the  sale  thereof  have  been  brought  into  Court,  and  the 
freiglit  has  also  been  paid  into  Court. 

0.  The  said  sum  of  24,369  dollai*s,  with  the  maritime  premium 
thereon,  still  i-emain  due  to  the  plaintiffs.  By  a  decree  made  on 
the  10 til  of  May  1871,  the  Court  pronounced  for  the  validity  of 
the  bond,  so  far  as  regarded  the  ship  and  freight,  and  condemned 
the  proceeds  of  the  ship  and  freigbt  in  the  amount  due  on  the 
bond.  The  principal  and  premium  still  remain  owing  to  the 
plaintiffs,  and  the  proceeds  of  the  said  ship  and  her  freight  avail- 
able for  payment  thereof  are  insuihcient  for  such  payment. 

The  plaintiffs  claim  : — 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond  so 

far  as  regards  the  cargo  : 

2.  That  the  Court  condemn  the  defendants  and  their  bail  in 

so  much  of  the  amount  due  to  the  plaintiffs  on  the  bond, 
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Forms. 

O.  19,  R.  4. 


Defence. 


Reply. 


for  principal,  maritime  premium,  and  for  interest  from 
the  time  when  such  principal  and  premium  ought  to 
have  been  paid,  as  the  proceeds  of  the  ship  and  freight 
available  for  payment  of  the  bond  shall  be  insufficient  to 
to  satisfy,  and  in  costs  : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defence. 

The  defendants  say  that  the — 

1.  Several  averments  in  the  second  article  of  the  statement 
contained  are  respectively  untrue,  except  the  averment  that  the 
bottomry  bond  therein  mentioned  was  given  and  executed. 

3.  The  "Onward'*  proceeded  on  the  voyage  in  the  first  para- 
gitiph  of  the  claim  mentioned,  under  a  charter-party  made 
between  the  defendants  and  the  owners  of  the  vessel,  who  resided 
at  New  York.  And  the  cargo  in  the  said  pamgraph  mentioned 
belonged  to  the  defendants,  and  was  shipped  at  Moulmein,  by 
Messieurs  T.,  F.,  and  Company,  of  Moulmein,  consigned  to  the 
defendants 

4.  When  the  "  Onward  "  put  into  Port  Louis,  the  master  placed 
his  ship  in  the  hands  of  Messieurs  H.  and  Company,  the  pei-sons 
in  the  second  paragraph  of  the  claim  mentioned  and  the  repairs 
and  disbursements  in  the  said  second  article  mentioned  were 
made,  directed,  and  expended  under  the  orders,  management,  and 
on  the  credit  of  said  Messieurs  H.  and  Company,  who  at  the 
outset  contemplated  the  necessity  of  securing  themselves  by  the 
hypothecation  of  the  ship,  freight,  and  cargo, 

5.  The  master  of  the  ** Onward"  and  Messieurs  H.  and 
Company  did  not  communicate  to  the  said  shippers  of  the  cai'go, 
or  to  the  defendants  who  carried  on  business  at  Glasgow,  as  the 
master  knew  the  intention  of  hypothecating  the  ship,  freight,  and 
cargo,  or  the  circumstances  which  might  render  such  hypothe- 
cation advisable  or  necessary,  but  on  the  contrary,  without 
reasonable  cause  or  excuse,  abstained  from  so  doing,  although  the 
comparatively  small  value  of  the  si  up  and  freight  to  be  earned, 
rendered  it  all  the  more  iraport:int  that  such  commimication 
should  have  been  made. 

6.  A  reasonable  and  proper  time  was  not  allowed  to  elapse 
between  the  advertisements  for  the  bottomry  loan,  and  the 
acceptance  of  Messieura  H.  and  Company's  offer  to  make  such 
loan. 

[Title.] 

Hepiy. 

1.  The  plaintiffs  say  that  the  defendants,  since  the  3l8t  day  of 
December  1868,  have  been  the  only  pereons  forming  the  firm  of 
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T.,  F.,  and  Co.,  of  Moulmein,  mentioned  in  the  third  paragraph  of    Forms. 
the  defence. 


0.  19,  R.  4. 

2.  After  the  master  of  the  "  Onward  *'  put  into  Port  Louis  as 
aforesaid,  he  employed  Messieurs  H.  and  Company,  in  the  claim 
mentioned,  as  his  agents,  and  by  his  directions  they  by  letter 
communicated  to  the  defendants  firms  at  Moulmein  and  Glasgow 
the  circumstances  of  the  ship's  distress,  and  the  estimated  amount 
of  her  repairs. 

3.  The  said  Messieurs  H.  and  Company  shortly  after  the  said 
ship  was  put  into  their  hands  at  Port  Louis,  offered  the  said 
master,  in  case  he  c>hould  require  them  to  do  so,  to  make  the 
necessary  advances  for  the  ship's  repairs,  and  to  take  his  draft  at 
90  days  sight  on  Messrs.  B.  Brothers,  of  London,  at  the  rate  of  5 
per  cent,  discount  for  the  amount  of  the  advances,  together  with  a 
bottomry  bond  on  ship,  cargo,  and  freight  as  collateral  security, 
the  bond  to  be  void  should  the  draft  be  accepted.  The  said 
master,  and  the  said  Messieurs  H.  and  Company,  by  letter,  com- 
municated to  the  owners  of  the  "  Onward  "  the  circumstances  of 
the  said  ship's  distress,  and  the  aforesaid  offer  of  the  said  Messrs. 
H.  and  Company,  and  the  said  master  by  his  letter  requested  the 
said  owners  to  give  him  their  directions  on  the  subject.  The  said 
owners  shortly  after  receiving  such  letters,  by  letter  communicated 
with  the  defendants  at  Glasgow,  and  forwarded  to  them  copies  of 
the  said  lastly-mentioned  letters  of  the  said  master,  and  of  the  said 
Messrs.  H.  and  Co. 

4.  The  defendants  houses  at  Moulmein  and  Glasgow  respec- 
tively received  the  letters  referred  to  in  the  second  paragraph  of 
this  repl^  in  time  to  have  communicated  with  the  said  master  at 
Port  Louis  before  the  giving  of  the  said  bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred  to 
in  paragraph  4  of  this  reply,  in  time  for  them  to  have  com- 
municated thereon  with  the  said  master  at  Port  Louis  before  the 
giving  of  the  said  bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  com- 
munications of  the  said  Messn.  H.  and  Company,  or  in  any  way 
communicate  or  attempt  to  communicate  with  the  said  master,  or 
to  direct  him  not  to  give,  or  to  prevent  him  from  giving  the  said 
bottomry  bond  on  the  said  cargo. 

7.  The  said  bond  was  duly  advertised  for  sale,  and  was  sub- 
sequently, and  after  a  proper  interval  had  elapsed,  sold  by  auction 
in  the  usual  way.  There  were  several  bidders  at  the  sale,  and  the 
said  Messrs.  H.  and  Company  were  the  lowest  bidders  in  premium, 
and  the  said  bond  was  knocked  down  to  them.  The  said  bond  was 
not  advertised  for  until  the  said  ship  was  ready  for  sea,  and  up  to 
that  time  the  master  of  the  said  ship  had  expected  to  hear  from 
her  owners,  and  had  hoped  to  be  put  in  funds,  and  had  not  finally 
determined  to  resort  to  bottomry  of  the  said  ship,  or  her  cargo,  or 
freight. 
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Rejoinder. 


8.  Save  as  herein  appears  the  plaintiffs  deny  the  truth  of  the 
several  allegations  contained  in  tlie  said  answer. 

[XoTE. — The  facts  stated  in  this  reply  should,  in  general,  be 
introduced  by  amendment  into  the  statement  of 
claim.] 

[Title.] 
Rejmnder, 
The  defendants  join  issue  upon  the  plaintiffs  reply. 


Charter- 
Partt. 

No.  10. 

187     .     B.  No. 
In  the  High  Court  of  Justice, 

Division. 

0.  19,  R.  4. 

Writ  issued  3rd  August  1876. 

Between  A,B,  and  CD.         .        .        .     Plaintiffs, 

and 
E,F.  and  G.H.        .         .         .     Defendants. 

Claim. 


Statement  of  Claim. 

1.  The  Plaintiffs  were  on  the  1st  of  August  1874,  the  owners  of 
the  steamship  "  British  Queen." 

2.  On  the  Ist  August  1874,  the  ship  being  then  in  Calcutta,  a 
charter-party  was  there  entered  into  between  John  Smith,  the 
master,  on  behalf  of  himself  and  the  owners  of  the  sail  ship,  of 
the  one  part,  and  the  defendants  of  the  other  part. 

3.  By  the  said  charter-party  it  was  agreed,  amongst  other 
things,  that  the  defendants  should  be  entitled  to  the  whole  carry- 
ing power  of  the  said  steamship  for  the  period  of  four  months 
certain,  commencing  from  the  said  1st  August  1874,  upon  a 
Toyage  or  voyages  between  Calcutta  and  Mauritius  and  back ;  that 
the  defendants  should  pay  for  such  use  of  the  said  steamship  to 
the  plaintiffs  agents  at  Calcutta,  monthly,  the  sum  of  1,000/.  ; 
that  the  charter  should  terminate  at  Calcutta ;  and  that  if  at  the 
expiration  of  the  said  period  of  four  months  the  said  steamship 
should  be  upon  a  voyage,  then  the  defendants  should  pay  pro  rata 
for  the  hire  of  the  ship  up  to  her  arrival  at  Calcutta,  and  the  com- 
plete discharge  of  her  cai^o  there. 

4.  The  "  British  Queen  '*  made  sevenil  voyages  in  pursuance  of 
the  said  charter-party,  and  the  first  three  monthly  sums  of  1,000/. 
each  were  duly  paid. 

5.  The  period  of  four  months  expired  on  the  1st  December 
1874,  and  at  that  time  the  steamship  was  on  a  voyage  from 
Mauritius  to  Calcutta.  She  arrived  at  Calcutta  on  the  13th 
December,  and  the  discharge  of  her  cargo  thera  was  completed  on 
the  16th  December  1874. 
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6.  The  plaintiffs  agents  fst  Calcutta  called  upon  the  defendants    ForiHS. 

to  pay  to  them  the  fourth  monthly  sum  of   1,000/.,  and  a  sum  of 

500/.  for  the  hire  of  the  steamship  from  the  1st   to   the    16th  ^'  ^^»  ^*  ^' 
December  1874,  but  the  defendants  have  not  paid  any  part  of  the 
said  sums. 

The  plaintiffs  claim— 

The  sum  of  1,^)00/.,  and  interest  upon  1,000/.,  part  thereof, 
from  tlie  1st  December  1874,  until  judgment. 

The  plaintiffs  propose  that  this  action  should  be  tr'ei  in 
London. 

[Title.] 

Statement  of  defence. 

1 .  By  the  charter-party  sued  upon  it  was  expressly  provided  Defence, 
that  if  any  accident  should  happen  to,  or  any  repaira  should  become 
necessary  to  the  engines  or  boilers  of  the  said  steamship,  the  time 
occupied  in  repairs  should  be  deducted  from  the  ])eriod  of  the  said 
charter,  and  a  proportionate  reduction  in  the  charter  money  should 

be  made. 

2.  On  the  repairs  became  necessary  to  the  engines 
and  boilers  of  the  steamship,  and  ten  days  were  occupied  in  efifect- 
ing  such  repairs. 

3.  On  the  an  accident  happened  to  the  engines  of 
the  steamship  at  Mauritius,  and  two  days  were  occupied  in  effecting 
the  repairs  necessary  in  consequence  thereof. 

4.  The  defendants  are  therefore  entitled  to  a  reduction  in  the 
chsirt^r  money  of  400/. 

By  way  of  set-off  and  counter-claim  the  defendants  claim  as  Coimter-claim. 
follows  : — 

6.  By  the  charter-party  it  was  expressly  provided  that  the 
charterers  should  furnish  funds  for  the  steamship's  necessary  dis- 
biu^ements,  except  in  the  port  of  Calcutta,  without  any  commission 
or  interest  on  any  sum  so  advanced. 

6.  The  defendants  paid  for  the  necessary  disbursements  of  the 
ship  in  the  port  of  Mauritius  between  the  and  the 

1874,  sums  amounting  in  all  to  625/.  Ws,  GJ. 

7.  The  charter-party  also  contained  an  express  warranty  that 
the  steamship  was  at  the  date  thereof  capable  of  steaming  nine 
knots  an  hour  on  a  consumption  of  30  tons  of  coal  a  day,  and  it 
was  further  provided  by  the  charter-party  that  the  charterers 
should  provide  coal  for  the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter-party  only 
capable  of  steaming  less  than  eight  knots  to  an  hour,  and  that 
only  on  a  consumption  of  more  than  35  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  para- 
graph, the  steamship  finally  arrived  at  Calcutta  at  least  15  days 
later,  and  remained  tmder  charter  at  least  15  days  longer  than  she 
would  otherwise  have  done.     She  was  also  during  the  whole  period 
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Forms,  of  the  said  charter  at  sea  for  a  much  larger  nuoiber  of  days  than 
she  \vould  otherwise  have  been,  and  consumed  a  much  laiger  quan- 
tity  of  coal  on  each  of  such  days  than  she  would  otherwise  havo 
done,  whereby  the  defendants  were  obliged  to  provide  for  the  use 
of  the  steamship  much  laiger  quantities  of  coal  than  they  would 
otherwise  have  been. 

The  defendants  claim — 

/.  damages  in  respect  of  the  matters  stated  in  this 
set-olF  and  counter-claim. 

[Title.] 

Reply.  1.  The  plaintiff  joins  issue  upon  the  second,  third,  and  fourth 

paragraphs  of  the  defendants  statement  of  defence. 

2.  With  respect  to  the  alleged  set-off  stated  in  paragraph  6  the 
plaintiff  does  not  admit  the  correctness  of  the  amount  therein 
stated.  And  all  sums  advanced  by  them  for  disbursements  were 
paid  or  allowed  to  them  by  the  plaintiffs  by  deducting  the  amount 
thereof  from  the  third  monthly  sum  of  1,000/.  paid  (subject  to 
such  deduction)  to  the  plaintiffs  agents  at  Calcutta  by  the  defen- 
dant on  or  about  the  12th  November  1874. 

3.  With  respect  to  the  alleged  broach  of  warranty  and  the 
alleged  damages  therefrom  stated  in  the  7ih,  8th,  and  9th  para- 
graphs, the  plaintiffs  say  that  the  steamship  was  at  the  date  of  the 
charter-party  capable  of  steaming  nine  knots  an  hour  on  a  con- 
sumption of  30  tons  of  coal  a  day.  If  the  steamship  did  not, 
during  the  said  charter,  steam  more  than  eight  knots  an  hour,  and 
that  on  a  consumption  of  more  than  35  tons  a  day,  as  alleged 
(which  the  plaintiffs  do  not  admit),  it  was  in  consequence  of  the 
bad  and  unfit  quality  of  the  coals  provided  by  the  defendants  for 
the  ship's  use. 

[Title.] 

Joinder  of  issue. 

Rejoinder.  The  defendants  join  issue  upon  the  plaintiffs  reply  to  their  set-ofif 

aud  counter-claim. 


OoLLisioir. 
O.  19,  R.  4. 


No.  11. 


187       .     B.  No. 


In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ], 

THE  "AMERICAN." 

Between  A  B,  and  CD. 

and 
I1,F.  and  G.H,        • 


Plaintiffs, 
Defendants. 
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Statement  of  Claim,  Porms. 

1.  Shortly  before  8  a.m.  on  the  9th  of  December  1874,  the  claim, 
brigantine  "Katie,"  of  194  tons  register,  of  which  the  plaintiffs  q^  ^g  r,  4. 
were  owners,  manned  by  a  crew  of  eight  hands  all  told,  whilst  on  a 

voyage  from  Dublin  to  St  John's,  Newfoundland,  in  ballast,  was  in 
latitude  about  40°  N.,  and  longitude  40°  42'  W.,  by  account. 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong  breeze, 
and  the  weather  was  clear,  and  the  "Katie  *\  was  under  double- 
reefed  mainsail,  reefed  mainstaysail,  middle  staysail,  lower  topsail, 
reefed  fore  staysail,  and  jib,  sailing  full  and  by  on  the  port  tack, 
heading  about  N.W.  \  N.,  and  proceeding  at  the  rate  of  about  five 
knots  and  a  half  per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  which  proved 
to  be  the  screw  steamship  "  American,"  was  seen  at  the  distance  of 
three  or  four  miles  from  the  "  Katie,'*  broad  on  her  port  bow,  and 
steering  about  E.  or  E.  by  S.  The  master  of  the  "  Katie  "  not 
having  been  able  to  take  observations  for  several  days,  and  her 
chronometer  having  run  down,  and  the  said  master  wishing  to 
exchange  longitudes  with -the  "American,"  caused  an  ensign  to  be 
hoisted,  and  marked  his  longitude  by  account  on  a  board  which  he 
exhibited  over  the  port  side.  The  "  Katie  "  was  kept  full  and  by, 
and  the  "  American  "  approached  rapidly,  and  attempted  to  pass 
ahead  of  the  "  Katie,"  and  caused  immediate  danger  of  collision, 
and  although  thereupon  the  helm  of  the  *'  Katie  "  was  put  hard 
a-port  and  her  mainsheet  let  go,  the  "  American  "  with  her  stem 
struck  the  "  Katie  "  on  hei  port  side,  almost  amidships,  cutting  her 
nearly  in  two,  and  the  "  Katie  "  sank  almost  immediately,  her  crew 
being  saved  by  the  steamer. 

4.  The  "  American  "  improperly  neglected  to  keep  clear  of  the 
"  Katie." 

5.  The  "American"  improperly  attempted  to  pass  ahead  of  the 
"  Katie.'' 

6.  The  "  American "  improperly  neglected  to  ease  her  engines, 
and  improperly  neglected  to  stop  and  reverse  her  engines  in  due 
time. 

The  plaintiff  claims  : — 

1.  That  it  may  be  declared  that  the  plaintifis  are  entitled  to 

the  damage  proceeded  for  : 

2.  That  the  bail  given  by  the  defendants  be  condemned  in  such 

damage,  and  in  costs : 

3.  That  the  accounts  and  vouchers  relating  to  such  damage  be 

referred  to  the  Registrar,  assisted  by  merchants  to  report 
the  amount  thereof : 

4.  Such  further  and  other  relief  as  the  nature  of  the  case  may 

require. 
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[Title.] 
Statement  of  Defence. 

The  defendants  say  as  follows  : — 

1.  The  "American"  is  a  screw  steamship,  of  1,368  tons  register, 
with  engines  of  200-horse  power  nominal,  belonging  to  the  port  of 
Liverpool,  and  at  the  time  of  the  occurrences  herein-after  mentioned 
was  manned  by  a  crew  of  40  hands  all  told,  laden  with  a  cargo  of 
general  merchandise,  and  bound  fix)m  Port-au-Prince  in  the  West 
Indies  to  Liverpool. 

2.  About  S,5  a.m.  on  the  28th  of  November  1874,  the  "American** 
was  in  latitude  46°  N.,  longitude  38°  16'  W.,  steering  E.  by  S.  true 
magnetic,  making  under  all  sail  and  steam  about  12  knots  an  hour, 
the  wind  being  about  S.W.  by  S.  true  magnetic,  blowing  a  strong 
breeze  and  the  weather  hazy,  when  a  vessel,  which  afterwards  proved 
to  be  the  brigantine  "  Katie,"  was  observed  on  the  "  American's  " 
starboard  bow  about  four  miles  distant,  bearing  about  S.K  by  £. 
true  magnetic,  close-hauled  to  the  wind,  and  steering  a  course  nearly 
parallel  to  that  of  the  "  American." 

3.  The  "  American  "  kept  her  course,  and  when  the  "  Katie  "  was 
about  three  miles  distant  her  ensign  was  observed  by  those  on  board 
the  "  American  "  run  up  to  the  main,  and  she  was  seen  to  have 
altered  her  course,  and  to  be  bearing  down  towards  the  "  American." 
The  "  American's  "  ensign  was  afterwards  run  up,  and  her  master, 
supposing  that  the  "  Katie  "  wanted  to  correct  her  longitude,  or  to 
speak  the  ''  American,"  continued  on  his  course,  expecting  that  the 
"  Katie  "  when  she  had  got  sufficiently  close  to  speak  or  show  her 
black  board  over  her  starboard  side,  would  luif  to  the  wind,  and  pass 
to  windward  of  the  "  American." 

4.  The  master  of  the  "American"  watched  the  "  Katie,"  as  she 
continued  to  approach  the  "American,"  and  when  she  had  ap- 
proaf'lied  as  near  as  he  deemed  it  prudent  for  her  to  come,  he  waved 
to  her  to  luff,  and  shortly  afterwards,  on  his  observing  her  to  be 
attemi)ting  to  cross  the  bows  of  the  "  American,"  the  helm  of  the 
latter  was  immediately  put  to  starboard,  and  engines  stopped  and 
reversed  full  speed ;  but  notwithstanding,  the  "  American  '*  with 
her  stem  came  into  collision  with  the  port  side  of  the  "Katie,"  a 
little  forward  of  the  main  rigging. 

5.  The  "  American's  "  engines  were  then  stopped,  and  when  the 
Crew  of  the  "  Katie "  had  got  on  board  of  the  "  American,"  the 
latter's  engines  were  reversed  to  get  her  clear  of  the  "  Katie,"  which 
sunk  under  the  **  American's"  bows. 

6.  The  "Katie"  improperly  approached  too  close  to  the 
"  American." 

7.  Those  on  board  the  "  Katie  "  improperly  neglected  to  luff,  and 
to  pass  to  windward  of  the  "  American." 

8.  Those  on  board  the  "  Katie  "  improperly  attempted  to  cross 
the  bows  of  the  "  American." 
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9.  Those  on  board  the  "Katie"  improperly  ported  her  helm    Forms. 

before  the  said  collision.  

0.  19   B.  4. 

10.  Those  on  board  the  "Katie"  improperly  neglected  to  star- 
board her  he]im  before  the  said  collision. 

[Title.] 
Reply, 
The  plaintiffs  join  issue  upon  the  defendants*  statement  of  defence.  Reply. 


No.  12. 

187     .   B.  No. 
In  the  High  Court  of  Justice,  Equipment 

Admiralty  Division.  o»  Ship. 

Writ  issued  [  ].  0.  19,  R  4. 

THE  "TWO  ELLENS." 

Between  A.B,  and  CD,  .  .  .  Plaintiffs, 

and 
E.F,  ....  Defendant. 

Statement  of  Claim. 

1.  The  said  vessel  was  and  is  a  British  Colonial  vessel,  belonging  Claim, 
to  the  Port  of  Digby,  in  Nova  Scotia,  of  which  no  owner  or  part 
owner  was  at  the  time  of  the  commencement  of  this  action  or  is 
•domiciled  in  England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said 
Tessel  was  under  arrest  of  this  Court. 

3.  About  the  month  of  February  1868  the  said  vessel  was  lying 
in  the  Port  of  London,  in  need  of  repairs,  and  of  being  equipped 
and  supplied  with  certain  other  necessaries. 

4.  By  the  order  of  Messrs.  K.  L.,  who  were  duly  authorised, 
the  plaintiffs  equipped  and  repaired  the  said  vessel  as  she  needed, 
and  provided  the  vessel  with  necessaries,  and  there  is  now  due  to 
the  plaintiffs  for  such  necessary  repairing  and  equipping,  and 
other  necessaries,  the  sum  of  305Z.  3«.,  together  with  interest 
thereon  from  the  19th  day  of  February  1868. 

The  plaintiffs  claim  : — 

1.  Judgment  for  the  said  sum  of  30o^.  3«.,  with  such  interest 

thereon  as  aforesaid  until  judgment : 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his 
bail  therein  and  in  the  costs  of  this  suit : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

D  D  2 
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[Title]. 
Statanent  of  Defence. 

1.  By  an  instrumont  of  mortgage,  in  the  form  and  recorded  as 
prescribed  by  the  Merchant  Shipping  Act,  1854,  bearing  date  the 
9th  of  March  18G7,  and  executed  by  C.  M.,  blacksmith,  D.  F., 
master  mariner,  and  W.  H.,  farmer,  all  of  Weymouth,  in  the 
county  of  Digby,  in  Nova  Scotia,  the  registered  owners  of  64/64th8 
parts  or  shares  in  the  vessel,  the  said  C.  M.,  D.  F.,  and  W.  H. 
mortgaged  64:/64ths  parts  or  shares  in  the  vessel,  of  which 
the  said  D.  F.  was  also  master,  to  G.  T.,  of  Nova  Scotia,  in  con- 
sideration of  the  sum  of  5,000  dollars  advanced  by  him  to  the 
said  owners,  and  for  the  purpose  of  securing  the  repayment  by 
them  to  him  of  the  said  sum  with  interest  theron. 

2.  By  an  instrument  of  transfer,  dated  the  16th  of  July  1868, 
in  the  form  prescribed  by  the  said  Act,  and  executed  by  G.  T., 
ill  consideration  of  the  sum  of  5,000  dollars  to  G.  T.  paid  by 
the  defendant,  G.  T.  transferred  to  the  defendant  the  mortgage 
security. 

3.  The  said  sum  of  5,000  dollars,  with  interest  thereon,  still 
remains  due  on  the  said  security. 

4.  The  vessel  was  not  under  arrest  of  this  Court  at  the  time  of 
the  commencement  of  this  action. 

5.  The  vessel  did  not  need  to  be  equipped  or  repaired  as  in  the 
fourth  paragraph  of  the  plaintiffs'  claim  mentioned,  and  she  did 
not  at  the  time  of  the  supply  of  the  articles  referred  to  in  the 
said  fourth  paragraph  as  '*  necessaries "  stand  in  need  of  such 
articles.  On  the  contrary,  the  said  vessel  could  have  gone  to  sea 
and  proceeded  on  and  prosecuted  her  voyage  without  such  equip- 
ments, repairs,  and  articles  referred  to  as  aforesaid,  and  such 
equipments,  repairs,  and  other  articles  were  done  and  effected  and 
supplied  for  the  purpose  of  reclassing  the  said  vessel,  and  not  for 
any  other  purpose ;  and  the  claim  of  the  plaintiffs  is  not  a  claim 
for  necessaries  within  the  meaning  of  the  Admiralty  Court  Act, 
1861,'sect.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  the  a*edit  of 
the  said  vessel,  but  upon  the  peraonal  credit  of  J.  B.,  who  was  the 
broker  for  the  vessel,  and  upon  the  agreement  that  the  plaintiffs 
were  not  to  have  recourse  to  the  vessel. 

7.  The  defendant  did  not,  nor  did  G.  T.,  in  any  way  order, 
authorise,  or  become  liable  for,  and  neither  of  them  is  in  any  way 
liable  in  respect  of  the  said  alleged  supplies  or  any  part  thereof, 
and  the  said  vessel  was  at  the  time  of  the  commencement  of  this 
action  and  she  still  is  of  a  less  value  than  the  amount  which, 
irrespective  of  the  sums  referred  to  in  the  next  article  of  this 
answer,  is  due  to  the  defendant  on  the  said  mortgage  security. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold  by 
this  Court  at  the  instance  of  certain  of  her  mariners  having  liens 
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on  the  said  vessel  for  tbeir  wages,  has  been  compelled  to  pay  the    Foims. 
said  wages,  and  he  claims,  if  necessary,  to  be  entitled  to  stand  in 


the  place  of  such  mariners,  or  to  add  the  amounts  so  paid  by  him  ^'  ^^»  ^-  ^• 
for  wages  to  the  amount  secured  by  the  said  mortgage,  and  to 
have  priority  in  respect  thereof  over  the  claim  of  the  plaintiffs. 

[Title.] 

1.  The  plaintiffs  admit  that  6 4/6 4th  shares  in  the  said  ship  the  Beply. 
"Two  Ellens"  were  on  or  about  the  9th  day  of  March  1867, 
mortgaged  by  the  said  C.  M.,  D.  F.,  and  W.  H.,  all  of  Weymouth, 

in  the  county  of  Digby,  Nova  Scotia,  to  the  said  G.  T. 

2.  Save  as  afore-mentioned,  all  the  several  averments  in  the 
said  Answer  contained  are  res2)ectively  untrue. 

3.  If  there  w^as  or  is  any  such  instrument  of  transfer  as  is 
mentioned  in  the  second  article  of  the  said  Answer,  the  same  has 
never  been  registered  according  to  the  provisions  of  the  Merchant 
Shipping  Act,  1854. 

4.  The  said  G.  T.  has  never  been  domiciled  in  or  resided  in  the 
United  Kingdom,  and  is  now  resident  in  Nova  Scotia,  and  the 
registered  owners  of  the  said  vessel  in  the  first  paragraph  of  the 
said  Defence  mentioned  were  always  and  are  domiciled  in  Nova 
Scotia,  and  resident  out  of  the  United  Kingdom. 

[Title]. 

Ee;(nnde7', 

The  defendant  joins  issue  upon  the  third  and  fourth  paragraphs  Rejoinder. 
of  the  Reply. 


No.  13. 

187  .     B.  No.        Falsr 
In  the  High  Court  of  Justice,  Impbisokmkkt. 

Division.  0.  19,  B.  4. 

Writ  issued  3rd  August  1876. 

Between  A^B. Plaintiff, 

and 
E,F, Defendant. 

Statement  of  Claim. 

1.  The  plaintiff  is  a  journeyman  painter.     The  defendant  is  a  Claim, 
builder,  having  his  building  yard,  and  carrying  on  business  at 

and  for  six  months  before  and  up  to  the  22nd  August  187  the 
plaintiff  was  in  the  defendant's  employment  as  a  journeyman 
painter. 

2.  On  the  said  22nd  August  187     ,  the  plaintiff  came  to  work 
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Forms. 
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Defence. 


"SUPREME  COURT  OF  JUDICATURE  ACT,"   1876.      [App.  C. 

as  usual  in  the  defendant's  yard,  at  about  six  o'clock  in  the  morn- 
ing. 

3.  A  few  minutes  after  the  plaintiff  had  so  come  to  work  the 
defendant's  foreman  X  }\,  who  was  then  in  the  yard,  called  the 
plaintiff  to  him,  and  accused  the  plaintiff  of  having  on  the  previous 
day  stolen  a  quantity  of  paint,  the  property  of  the  defendant,  from 
the  yard.  The  plaintiff  denied  the  charge,  but  X.Y.  gave  the 
plaintiff  into  the  custody  of  a  constable,  whom  he  had  previously 
sent  for,  upon  a  charge  of  stealing  paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff  was 
given  into  custody,  and  authorised  and  assented  to  his  being  so  given 
into  custody ;  and  in  any  case  X  F.,  in  giving  him  into  custody, 
was  acting  within  the  scope  and  in  the  course  of  his  employment 
as  the  defendant's  foreman,  and  for  the  purposes  of  the  defendant's 
business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  was  taken  by 
the  said  constable  a  considerable  distance  through  various  streets^ 
on  foot,  to  the  police  station,  and  he  was  there  detained  in  a 
cell  till  late  in  the  same  afternoon,  when  he  was  taken  to  the 
police  coiirt,  and  the  charge  against  him  was  heard  before  the 
magistrate  then  sitting  there,  and  was  dismissed. 

6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages,  and 
loss  of  credit  and  reputation,  and  was  thereby  unable  to  obtain 
any  employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  I,  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Middlesex. 

[Title.  ] 

Statement  of  Defence. 

1.  The  defendant  denies  that  he  was  present  at  the  time  when 
the  plaintiff  was  given  into  custody,  or  that  he  in  any  way  author- 
ised or  assented  to  his  being  given  into  custody.  And  the  said  A'. 
Y.,  in  giving  the  plaintiff  into  custody,  did  not  act  within  the  scope 
or  in  the  course  of  his  employment  as  the  defendant's  foreman,  or 
for  the  purposes  of  the  defendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the 

being  the  evening  before  the  plaintiff  was  given  into  custody,  a 
large  quantity  of  paint  had  been  feloniously  stolen  by  some  person 
or  persons  from  a  shed  upon  the  defendant's  yard  and  premises. 

3.  At  about  half-past  five  o'clock  on  the  evening  of  the 

the  plaintiff,  who  had  left  off  work  about  half  an  hom*  previously,  was 
seen  coming  out  of  the  shed  when  no  one  else  was  in  it,  although 
his  work  lay  in  a  distant  part  of  the  yard  from  and  he  had  no 
business  in  or  near  the  shed.  He  was  then  seen  to  go  to  the  back 
of  a  stack  of  timber  in  another  part  of  the  yard.  Shortly  after- 
wards  the  paint  was  found  to  have  been  stolen,  and  it  was  found 
concealed  at  the  back  of  the  stack  of  timber  behind  which  the 
plaintiff  had  been  seen  to  go. 
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4.  On  the  following  morning,  before  the  plaintiff  was  given  into    Forms. 
custody,  he  was  asked  by  X.Y,  what  he  had  been  in  the  shed  and 


behind  the  stack  of  timber  for,  and  he  denied  haying  been  in  either  ^-  ^^»  ^'  ^ 
place.  X.Y,  had  reasonable  and  probable  cause  for  suspecting,  and 
did  suspect  that  the  plaintiff  was  the  person  who  had  stolen  the 
paint,  and  thereupon  gave  him  into  custody. 

[Title.] 

Beply. 

The  plaintiff  joius  issue  upon  the  defendant's  statement  of  Reply, 
defence. 


No.  14. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

[Xame  of  Judge,'] 

Writ  issued  [ 

Between  K.  W. 


1876.     W.     No.  672.  Foreclosure. 

0.  19,  R.  4. 


]. 


and 


0.  S.  and  J.  B. 


.     Plaintiff, 
•    .    Defendants. 


Statement  of  Claim, 


1.  By  an  indentm*e  dated  the  25th  of  March  1867,  made  be- Claim- 
tween  the  defendant  0.  S.  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  the  defendant  0.  S.,  in  consideration  of  the  sum  of 
10,000/.  paid  to  him  by  the  plaintiff,  conveyed  to  the  plaintiff  and  his 
heirs  a  farm  containing  398  acres,  situate  in  the  parish  of  B.,  in 

the  county  of  D.,  with  all  the  coal  mines,  seams  of  coal,  and  other 
mines  and  minerals  in  and  under  the  same,  subject  to  a  proviso 
for  redemption  of  the  same  premises  on  payment  by  the  defendant 
0.  S.,  his  heirs,  executors,  administrators,  or  assigns,  to  the  plain- 
tiff, his  executors,  administrators,  or  assigns,  of  the  sum  of  10,000/. 
with  interest  for  the  same  in  the  meantime  at  the  rate  of  4/.  per 
cent,  per  annum,  on  the  2dth  day  of  September  then  next. 

2.  By  an  indenture  dated  the  1st  day  of  April  1867,  made 
between  the  defendant  0.  S.  of  the  one  part,  and  the  defendant 
J.  B.  of  the  other  part,  the  'defendant  0.  S.  conveyed  to  the 
defendant  J.  B:  and  his  heirs  the  hereditaments  comprised  in  the 
herein-before  stated  security  of  the  plaintiff,  or  some  parts  thereof, 
subject  to  the  plaintifi's  said  security,  and  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  defendant 
0.  S.,  his  heirs,  executors,  administrators,  or  assigns,  to  the 
defendant  J.  B.,  his  executors,  administrators,  or  assigns,  of  the 
sum  of  15,000/.,  with  interest  for  the  same  in  the  meantime  at 
the  rate  of  5/.  per  cent,  per  annum. 
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3.  The  whole  of  the  said  sum  of  10,000/.,  with  au  arrear  of 
iuterest  thereon,  remains  due  to  the  plaintiff  on  his  said  security. 

The  plaintiff  claims  as  follows : — 

1.  That  an  account  may  be  taken  of  what  is  due  to  the 

plaintiff  for  principal  money  and  interest  on  his  said 
security,  and  that  the  defendants  may  be  decreed  to  pay 
to  the  plafntiff  what  shall  be  found  due  to  him  on  taking 
such  account,  together  with  his  costs  of  this  action,  by  a 
day  to  be  appointed  by  the  court,  the  plaintiff  being 
ready  and  willing,  and  hereby  offering,  upon  being  paid 
his  principal  money,  interest,  and  costs,  at  such  appointed 
time,  to  convey  the  said  mortgaged  premises  as  the  court 
shall  direct. 

2.  That  in  default  of  such  payment  the  defendants  may  be 

foreclosed  of  the  equity  of  redemption  in  the  mortgaged 
premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


Defence. 


Defendants, 

Plaintiff, 
Defendants, 


1876.     W^G72. 
In  the  High  Court  of  Justice, 
Chanceiy  Division. 

[Xame  of  Judge,] 

Between  R.  W Plaintiff, 

and 
0.  S,  and  J.  B 

(by  original  action,) 

And  between  the  said  0.  S 

and 
The  said  R.  W.  and  J.  B.,  and  J.  W.     . 

(by  counter-claim.) 

Tilt  Defence  and  Counter-claim  of  tJie  ahove^xamed  0.  S. 

1.  This  defendant  does  not  admit  that  the  contents  of  the 
indenture  of  the  25th  day  of  March  1867,  in  the  plaintiff's  state- 
ment of  complaint  mentioned,  are  correctly  stated  therein. 

2.  The  indenture  of  the  1st  day  of  April  1867,  in  the  statement 
of  claim  mentioned,  was  not  a  security  for  the  simi  of  15,000/.  and 
interest  at  51.  per  cent,  per  annum,  but  for  the  sum  of  14,000/. 
only,  with  interest  at  the  rate  of  4/.  10«.  per  cent  per  annimi. 

3.  This  defendant  submits  that  under  the  circumstances  in  his 
counterclaim  mentioned,  the  said  indentures  of  the  25th  day  of 
March  1867  and  the  1st  day  of  April  1867,  did  not  create  any 
effectual  security  upon  the  mines  and  minerals  in  and  under  the 
lands  in  the  same  indentures  comprised,  and  that  the  same  mines 
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and  minerals  ought  to  be  treated  as  excepted  out  of  the  said    Forms. 
securities.  —  - 

And  by  way  of  counter-claim  this  defendant  states  as  follows : —  ConDter-cIaim. 

1.  At  the  time  of  the  execution  of  the  indenture  next  herein-  0.  19,  R,  4. 

after  stated,  J.  C.  A.  was  seised  in  fee  simple  in  possession 
of  the  lands  described  in  the  said  indentures,  and  the 
mines  and  minerals  in  and  under  the  same. 

2.  By  indenture  dated  the  24th  of  March  18G0,  made  between 

the  said  J.  C.  A.  of  the  first  part,  E.  his  wife,  then  E.  S., 
spinster,  of  the  second  part,  and  this  defendant  and  the 
above-named  J.  W.  of  the  third  part,  being  a  settlement 
made  in  contemplation  of  the  marriage,  shortly  after 
solemnized,  between  the  said  J.  C.  A.  and  his  said  wife, 
the  said  J.  C.  A.  granted  to  this  defendant  and  the  said 
J.  W.,  and  their  heirs,  all  the  coal  mines,  beds  of  coal,  and 
other  the  mines  and  minerals  under  the  said  lands,  with 
such  powers  and  privileges  as  in  the  now-stating  inden- 
ture mentioned,  for  the  purpose  of  winning,  working,  and 
getting  the  same  mines  and  minerals,  to  hold  the  same 
premises  to  this  defendant  and  the  said  J.  W.  and  their 
heirs  to  the  use  of  the  said  J.  C.  A.,  his  heirs  and  assigns, 
till  the  solemnization  of  the  said  marriage,  and  after  the 
solemnization  thereof  to  the  use  of  this  defendant  and 
the  said  J.  W.,  their  executors  and  administrators,  for 
the  term  of  500  years,  from  the  day  of  the  date  of  the 
now-stating  indenture,  upon  the  trusts  therein  men- 
tioned, being  trusts  for  the  benefit  of  the  said  J.  C.  A., 
and  his  wife  and  the  children  of  their  marriage,  and  from 
and  after  the  expiration  or  other  determination  of  the 
said. term  of  500  years,  and  in  the  meantime  subject 
thereto,  to  the  use  of  the  said  J.  C.  A.,  his  heirs  and 
assigns  for  ever. 

3.  By  indenture  dated  the  12th  of  May  1860,  made  between 

the  said  J.  C.  A.  of  the  one  part,  and  W.  N.  of  the  other 
part,  the  said  J.  C.  A.  granted  to  the  said  W.  N.  and  his 
heirs  the  said  lands,  except  the  coal  mines,  beds  of  coal, 
and  other  mines  and  minerals  thereunder,  to  hold  the 
same  premises  unto  and  to  the  use  of  the  said  W.  N., 
his  heirs  and  assigns  for  ever,  by  way  of  mortgage,  for 
securing  the  payment  to  the  said  W.  N.,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  26,000^.,  with 
interest  as  therein  mentioned. 

4.  On  the  14th  of  January  18G4,  the   said  J.  C.  A.  was 

adjudicated  a  bankrupt,  and  shortly  afterwards  J.  L.  was 
appointed  creditor's  assignee  of  his  estate. 

5.  Some  time  after  the  said  bankniptcy,  the  said  W.  N., 

under  a  power  of  sale  in  his  said  mortgage  deed,  con- 
tracted with  this  defendant  for  the  absolute  sale  to  this 
defendant  of  the  property  comprised  in  his  said  security 
for  an  estate  in  fee  simple  in  possession,  free  from  in- 
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FomiB,  cumbrauces,  for  the  sum  of  26,000/.,  and  the  said  J.  L, 

as  such  assignee  as  aforesaid,  agreed  to  join  in  the  con- 

0.  19,  R.  4.  veyance  to  this  defendant  for  the  purpose  of  signifying 

his  assent  to  such  sale. 

6.  By  indenture  dated  the  1st  of  September  1866,  made 

between  the  said  W.  N.  of  the  first  part,  the  said  J.  Lk  of 
the  second  part,  the  said  J.  C.  A.  of  the  third  part,  and 
this  defendant  of  the  fourth  part,  reciting  the  said  agree* 
ment  for  sale,  and  reciting  that  the  said  J.  L.,  being 
satisfied  that  the  said  sum  of  26,000/.  was  a  proper  price, 
had,  with  the  sanction  of  the  Court  of  Bankruptcy, 
agreed  to  confirm  the  said  sale,  it  was  witnessed  that  in 
consideration  of  the  sum  of  26,000/.  with  the  privity  and 
approbation  of  the  said  J.  L.,  paid  by  this  defendant  to 
the  said  W.  N.,  he  the  said  W.  N.  granted,  and  the  said 
J.  C.  A.  ratified  and  confirmed  to  this  defendant  and  his 
heirs,  all  the  hereditaments  comprised  in  the  said  security 
of  the  12th  day  of  May  1860,  with  their  rights,  mem- 
bers, and  appurtenances,  and  all  the  estate,  right,  title, 
and  interest  of  them,  the  said  W.  N.  and  J.  C.  A.  therein, 
to  hold  the  same  premises  imto  and  to  the  use  of  this 
defendant,  his  heirs  and  assigns  for  ever. 

7.  The  sale  to  this  defendant  was  not  intended  to  include 

anything  not  included  in  the  security  of  the  12th  of  May 
1860,  and  the  said  J.  L.  only  concurred  therein  to  signify 
his  approval  of  the  said  sale,  and  did  not  purport  to 
convey  any  estate  vested  in  him  ;  and  the  lastly  herein- 
before stated  indenture  did  not  vest  in  this  defendant 
any  estate  in  the  said  mines  and  minerals. 

8.  The  plaintiff  and  the  defendant  J.  B.  respectively  had, 

before  they  advanced  to  this  defendant  the  moneys  lent 
by  them  on  their  secmrities  in  the  plaintifiTs  claim  men- 
tioned, full  notice  that  the  mines  and  minerals  under  the 
said  lands  did  not  belong  to  this  defendant  This  fact 
appeared  on  the  abstracts  of  title  delivered  to  them 
before  the  preparation  of  their  said  securities.  A  valua- 
tion of  the  property  made  by  a  surveyor  was  furnished 
to  them  respectively  on  behalf  of  this  defendant  before 
they  agreed  to  advance  their  money  on  their  said  securi- 
ties ;  but  although  the  said  lands  are  in  a  mineral  district, 
the  mines  and  minerals  were  omitted  from  such  valua- 
tion, and  they  respectively  knew  at  the  time  of  taking 
their  said  securities  that  the  same  did  not  include  any 
interest  in  the  mines  and  minerals. 

9.  At  the  time  when  the  securities  of  the  plaintiff  and  the 

defendant  J.  B.  were  respectively  executed,  the  plaintiff 
and  the  defendant  J.  B.  respectively  had  notice  of  the  said 
*  indenture  of  settlement  of  the  24th  day  of  March  1860. 
10.  At  the  time  when  the  plaintiff's  security  was  executed,  the 
mines  and  minemls  under  the  said  lands,  with  such 
powers  and  privileges  as  aforesaid,  were  vested  in  this 
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defendant  and  the  said  J.  W.  for  the  residue  of  the  said   Forms. 
term  of  500  jears^  and  subject  to  the  said  term,  the 


inheritance  in  the  same  mines,  minerals,  powers,  and  ^'  19>  R-  4. 
privileges  was  vested  in  the  said  J.  L.  as  such  assignee 
as  aforesaid. 

11.  The  said  security  to  the  plaintiff  was  by  mistake  framed  so 
as  to  purport  to  include  the  mines  and  minerals  under 
the  said  lands,  and  by  virtue  thereof  the  legal  estate  in 
moiety  of  the  said  mines  and  minerals  became  and  now 
is  vested  in  the  plaintiff  for  the  residue  of  the  said  term 
of  oOO  years. 

The  defendant  0.  S.  claims  as  follows  : 

1.  That  it  may  be  declared  that  neither  the  plaintiff  nor  the 

defendant  J.  B.  has  any  charge  or  hen  upon  that  one 
undivided  moiety,  which  in  manner  aforesaid  became 
vested  in  the  plaintiff  for  the  residue  of  the  said  term  of 
500  years,  of  and  in  the  mines  and  minerals  in  and  under 
the  lands  mentioned  in  the  plaintifiTs  said  security. 

2.  That  it  may  be  declared  that  the  said  mines  and  minerals, 

rights,  and  privileges,  which  by  the  said  indenture  of 
settlement  were  vested  in  the  defendant  0.  S.  and  the 
said  J.  W.  for  the  said  term  of  500  years,  upon  trust  as 
therein  mentioned,  ought  to  be  so  conveyed  and  assured 
ns  that  the  same  may  become  vested  in  the  defendant 
0.  S.  and  the  said  J.  W.  for  all  the  residue  of  the  said 
term  upon  the  trusts  of  the  said  settlement. 

3.  That  the  said  R.  W.  and  J.  W.  may  be  decreed  to  execute 

all  such  assumnces  as  may  be  necessary  for  giving  effect 
to  the  declaration  secondly  herein-before  prayed. 

4.  To  have  such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


1876.     W.  672. 
In  the  High  Court  of  Justice, 
Chancery  Division. 

[xVawitf  ofJucI(/€,] 

Between  R.  W. 

and 
0.  S,  and  J.  B.     . 

(by  original  action.) 

And  between  the  said  0.  S.       • 

and 
Tlie  said  R.  W.,  and  J.  B.  and  J.  W.      . 

(by  counter-daim.) 
The  Rtplt/  of  tlie  Plaintiff  R.  W. 
1.  The  plaintiff  joius  issue  with   the  defendants    upon  their  Reply. 


Plaintiff, 
Defendants, 

Plaintiff, 
Defendants. 
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Forms,    several  defences,  and  in  reply  to  the  statements  alleged  by  the 

defendant  0.  S.,  by  way  of  counter-claim^  the  plaintiff  says   as 

O.  19,  E.  4.      follows  : 

1.  The  plaintiff  does  not  admit  the  execution  of  any  such  in- 

denture as  is  stated  in  the  said  counter-claim  to  bear 
date  the  24th  of  March  18G0. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the 

12th  of  May  1860  is  stated  correctly  in  the  statement  of 
claim. 

3.  When  the  defendant  0.  S.,  in  the  year  1866,  applied  to  the 

plaintiff  to  advance  him  the  sum  of  10,000/.,  he  offered 
to  the  plaintiff  as  a  security  the  lands  which  were  after- 
wards comprised  in  the  indenture  of  the  25th  of  March 
1867,  including  the  mines  and  minerals  which  he  now 
alleges  were  not  to  form  part  of  the  security,  and  the 
plaintiff  agreed  to  lend  the  said  sum  upon  the  security  of 
the  said  lands,  including  such  mines  and  mineral&i. 
During  the  negociation  for  the  said  loan  a  valuation  of 
the  property  to  be  included  in  the  mortgage  was  delivered 
to  the  plaintiff  on  behalf  of  the  said  defendant.  Such 
valuation  included  the  mines  and  minerals ;  and  the 
plaintiff  consented  to  make  the  loan  on  the  faith  of  such 
valuation.  The  plaintiff  did  not  know  when  he  took  hi& 
security  that  it  did  not  include  any  interest  in  the  said 
mines  and  minerals ;  on  the  contrary,  he  believed  that 
the  entirety  of  such  mines  and  minemls  was  to  be  in- 
cluded therein. 

4.  The  plaintiff  does  not  admit  the  contents  of  the  indenture 

of  the  1st  of  September  1866  to  be  as  alleged,  or  that  it 
was  so  framed  as  not  to  include  the  said  mines  and 
minerals;  or  that  it  was  not  intended  to  include  anything 
not  included  in  the  security  of  the  12th  of  May  1860^ 
or  that  J.  L.  in 'the  counter-claim  named  only  concurred 
therein  to  signify  his  approval  of  the  said  sale,  and  did 
not  purport  to  convey  any  estate  vested  in  him. 

5.  Save  so  far  as  the  plaintiff's  solicitor  may  have  had  notice 

by  means  of  the  abstract  of  title  that  the  mines  and 
minerals  under  the  said  lands  did  not  belong  to  the  de- 
fendant 0.  S.,  the  plaintiff  had  not  any  notice  thereof, 
and  he  does  not  admit  that  it  appeared  from  the  abstract 
of  title  that  such  was  the  case.  The  mines  were  not 
omitted  from  any  valuation  delivered  to  the  plaintiff  as 
mentioned  in  the  counter-claim. 

6.  The  plaintiff  admits  that  when  he  took  his  security  he  was 

aware  that  there  was  indorsed  on  the  deed  by  which  the 
said  lands  were  conveyed  by  J.  C.  A.  in  the  counter- 
claim named  a  notice  of  a  settlement  of  24th  March 
1860,  but  he  had  no  further  or  other  notice  thereof,  and 
though  his  solicitor  inquired  after  such  settlement  none 
was  ever  produced. 
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7.  The  plaintiff  submits  that  if  it  shall  appear  that  no  further    Forms. 
interest  in  the  said  mines  and  minerals  was  conTejed  to 


him  by  his  said  security  than  one  undivided  moiety  of  a         ' 
term  of  500  years  therein,  as  alleged  by  the  said  counter- 
claim, such  interest  is  effectually  included  in  the  plain- 
tiff's said  security,  and  that  he  is  entitled  to  forclose  the 
same. 


No.  lo. 

187     .    R  No.       F»^^»- 
In  the  High  Court  of  Justice,  0-  19>  B*  *• 

Division. 

Writ  issued  3rd  August  1876. 

Between  A,  B, Plaintiff, 

and 
E.  F.  Defendant 

Statement  of  Claim, 

1.  In  or  about  March  1875  the  defendant  caused  to  be  Claim, 

inserted  in  the  Daily  Telegraph  Newspaper  an  advertisement,  in 
which  he  offered  for  sale  the  lease,  fixtures,  fittings,  goodwill,  and 
stock-in-trade  of  a  baker's  shop  and  business,  and  described  the  same 
as  an  increasing  business,  and  doing  12  sacks  a  week.  The  adver- 
tisement directed  application  for  particulars  to  be  made  to  X.Y. 

The  plaintiff  having  seen  the  advertisement  applied  to  X.Y.,  who 
placed  him  in  communication  with  the  defendant,  and  negociations 
ensued  between  the  plaintiff  and  the  defendant  for  the  i^e  to  the 
plaintiff  of  the  defendant's  bakery  at  with  the 

lease,  fixtures,  fittings,  stock-in  trade,  and  good-will. 

3.  In  the  course  of  these  negociations  the  defendant  repeatedly 
stated  to  the  plaintiff  that  the  business  was  a  steadily  increasing 
business,  and  that  it  was  a  business  of  more  than  12  sacks  a  week. 

4.  On  the  5th  of  April  1875  the  plaintiff,  believing  the  said 
statements  of  the  defendant  to  be  true,  agreed  to  purchase  the 
said  premises  from  the  defendant  for  £500,  and  paid  to  him  a 
deposit  of  £200  in  respect  of  the  purchase. 

5.  On  the  15th  April  the  purchase  was  completed,  an  assignment 
of  the  lease  executed,  and  the  balance  of  the  purchase  money  paid. 
On  the  same  day  the  plaintiff  entered  into  possession. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time  of 
the  negociations  for  the  said  purchase  by  him  and  of  the  said  agree- 
ment, and  of  the  completion  thereof,  the  said  business  was  and  had 
long  been  a  declining  business;  and  at  each  of  those  times,  and  for 
a  long  time  before,  it  had  never  been  a  business  of  more  than  8 
sacks  a  week.  And  the  said  premises  were  not  of  the  value  of 
£500,  or  of  any  saleable  value  whatever. 

7.  The  defendant  made  the  false  representations  herein-before 
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Forms. 

0.  19,  R.  i. 


Defence. 


Reply. 


mentioned  well  knowing  them  to  be  false,  and  fraudulently,  with 
the  intention  of  inducing  the  plaintiff  to  make  the  said  purchase  on 
the  faith  of  them. 


The  plaintiff  claims  £ 


damages. 


[Title.] 
Statement  of  Defence. 

1.  The  defendant  says  that  at  the  time  when  he  made  the 
representations  mentioned  in  the  third  paragraph  of  the  statement 
of  claim  and  throughout  the  whole  of  the  transactions  between  the 
plaintiff  and  defendant,  and  down  to  the  completion  of  the  purchase 
and  the  relinquishment  by  the  defendant  of  the  said  shop  and 
business  to  the  plaintiff,  the  said  business  was  an  increafiing  business, 
and  was  a  business  of  over  12  sacks  a  weeL  And  the  defendant 
denies  the  allegations  of  the  sixth  paragraph  of  the  statement  of 
claim, 

2.  The  defendant  repeatedly  during  the  negociations  told  the 
plaintiff  that  he  must  not  act  upon  any  statement  or  representation 
of  his,  but  must  ascertain  for  himself  the  extent  and  value  of  the 
said  business.  And  the  defendant  handed  to  the  plaintiff  for  this 
purpose  the  whole  of  his  books,  showing  fully  and  truthfully  aU 
the  details  of  the  said  business,  and  from  which  the  nature,  extent, 
and  value  thereof  could  be  fully  seen,  and  those  books  were 
examined  for  that  purpose  by  the  plaintiff,  and  by  an  accountant 
on  his  behalf.  And  the  plaintiff  made  the  purchase  in  reliance 
upon  his  own  judgment,  and  tlie  result  of  his  own  inquiries  and 
investigations,  and  not  upon  any  statement  or  representation  what- 
ever of  the  defendant. 

[Title.] 
Beply, 

The   plaintiff  joins  issue  upon  the  defendant's  statement   of 
defence. 


Guarantee. 
0.  19,  R.  4. 


Claim. 


No.  IG. 

187     .     B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August  187G. 

Between  A.  B.  and  CD Plaintiffs, 

and 
E,  F,  and  G,  H,        .        .        .        .    Defendants^ 

Statement  of  Claim, 

1.  The  plaintiffs  are  brewers,  carrying  on  their  business  at 
under  the  firm  of  X  Y.  <&  Co, 
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2.  In  the  month  of  March  1872,  M,  N,  was  desirous  of  entering   Pormfl. 
into  the  employment  of  the  plaintiffs  as  a  traveller  and  collector, 


and  it  was  agreed  between  the  plaintiffs  and  the  defendants  and  ^'  ^^>  ^*  *• 
M.  N.,  that  the  plaintiffs  should  employ  M.  N.  upon  the  defendant 
entering  into  the  guarantee  herein-after  mentioned. 

3.  An  agreement  in  writing  was*  accordingly  made  and  entered 
into,  on  or  about  the  30th  March  1872,  between  the  plaintiffs  and 
the  defendant,  whereby  in  consideration  that  the  plaintiffs  would 
employ  J/.  N.  as  their  collector  the  defendant  agreed  that  he  would 
be  answerable  for  the  due  accounting  by  3/.  N.  to  the  plaintiffs  for 
and  the  due  payment  over  by  him  to  the  plaintiffs  of  all  moneys 
which  he  should  receive  on  their  behalf  as  their  collector. 

4.  The  plaintiffs  employed  M.  A\  as  their  collector  accordingly, 
and  he  entered  upon  the  duties  of  such  employment,  and  continued 
therein  down  to  the  31st  of  December  1873. 

5.  At  various  times  between  the  29  th  of  September  and  the  25  th 
of  December  1873,  M,  N.  received  on  behalf  of  the  plaintiffs  and  b& 
their  collector  siuns  of  money  from  debtoi*s  of  the  plaintiffs, 
amounting  in  the  whole  to  the  sum  of  £950 ;  and  of  this  amount 
M.  N,  neglected  to  account  for  or  pay  over  to  the  plaintiffs  sums 
amounting  in  the  whole  to  £227 ;  and  appropriated  the  last- 
mentioned  sums  to  his  own  use. 

6.  The  defendant  has  not  paid  the  last-mentioned  sums,  or  any 
part  thereof  to  the  plaintiffs. 

The  plaintiffs  claim  : — 


No.  17. 

lu  the  High  Court  of  Justice,  187     .     B.  No.      Interbst  Suit 

Probate  Division.  (Probate). 

Between  ^.^ Plaintiff,  0.  19,  R.  4. 

and 
C.  D Defendant. 

Statement  of  Claim, 

1.  i/.  i^.,  late  of  No.        High  Street,  Putney,  in  the  county  of  Claim. 
Surrey,  grocer,  deceased,  died  on  or  about  the  day  of 

,  at  No.  1,  High  Street,  Putney,  aforesaid^  a 
widower,  without  child,  parent,  brother  or  sister,  uncle  or  aunt, 
nephew  or  niece. 

2.  The  plaintiff  is  the  cousin-german,  and  one  of  the  next  of  kin 
of  the  deceased. 
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Forms.         The  plaintiff  claims  : — 

Q  jQ  ^  ^  That  the  court  decree  to  him  a  grant  of  letters  of  administra- 

tion of  the  personal  estate  and  effects  of  the  said  deceased 
as  his  lawful  cousin-german,  and  one  of  his  next  of  kin. 

[Title.] 

Defence, 

Defence.  1.  The  defendant  admits  that  M,  N,  died  a  widower,  without  child, 

parent,  brother  or  sister,  uncle  or  aunt,  or  niece,  but  he  denies  that 
he  died  without  nephew. 

2.  The  deceased  had  a  brother  named  G.B.y  who  died  in  his  life* 
time. 

3.  G.  B.  was  married  to  E.  H,  in  the  parish  church  of 
in  the  county  of  on  the  day  of 

and  had  issue  of  such  marriage  the  defendant,  who  was  bom  in  the 
month  of  and  is  the  nephew  and  next  of  kin  of  the 

deceased. 

The  defendant  therefore  claims  :  -^ 

That  the  Court  pronounce  that  he  is  the' nephew  and  next  of 
kin  of  the  deceased,  and  as  such  entitled  to  a  grant  of  letters 
of  administration  of  the  personal  estate  and  effects  of  the 
deceased. 

[Title.] 
Reply, 

Reply.  1.  The  plaintiff  denies  that  G,  B,  was  married  to  E,  II. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such 
marriage. 


No.  18. 

Landlord  and  I"  the  High  Court  of  Justice,  187     .  B.  No. 

Tbhaitt.  Division. 

0.  19,  R.  4.  Writ  issued  3rd  August  1876. 

Between  A.B,  .  .  .     Plaintiff, 

and 
CD.  .  .  .  .      Defendant. 

Siateme}ii  of  Claim, 

Claim.  1.  On  the  day  of  the  plaintiff,  by 

deed,  let  to  the  defendant  a  house  and  premises.  No.  52^ 
Street,  in  the  city  of  London,  for  a  term  of  21  years,  from  the 
day  of  ,  at  the  yearly  rent  of  120^.,  payable 

quarterly. 

2.  By  the  said  deed  the  defendant  covenanted  to  keep  the  said 
house  and  premises  in  good  and  tenantable  repair. 
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3.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling  the    ForxilB. 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the 


rent  thereby  reserved  whether  demanded  or  not,  should  be  in  0-  ^^i  ^  **• 
an*ear  for  21  days,  or  in  case  the  defendant  should  make  default  in 
the  performance  of  any  covenant  upon  his  part  to  be  performed. 

4.  On  the  24th  June  187  a  quarter's  rent  became  due,  and  on 
the  29  th  of  September  187  another  quarter's  rent  became  due  ; 
on  the  21st  October  187  both  had  been  in  arrear  for  21  days,  and 
both  are  still  due. 

6.  On  the  same  21st  October  187  the  house  and  premises  were 
not  and  are  not  now  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  reinstate  the 
eame  in  good  and  tenantable  repair,  and  the  plaintiff's  reversion  is 
much  depreciated  in  value. 

The  plaintiff  claims  : — 

1.  Possession  of  the  said  house  and  premises. 

2.  I.  for  arrears  of  rent. 

3.  L  damages  for  the  defendant's  breach  of  his 
covenant  to  repair. 

4.  l.  for  the  occupation  of  the  house  and  premises 
from  the  29th  of  September  187  to  the  day  of  recover- 
ing possession. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 


No.  19. 

187  .     B.  No.  Nkcmsllrms 

In  the  High  Court  of  Justice,  '<>»  S^*'- 

Admiralty  Division.  0.  19,  R.  4. 

Writ  issued  [  ]. 

THE  "ENTERPRISE." 

Between  A.B.  and  CD,  .  .  Plaintiffs, 

and 
B,F,  and  GM,  .  .         Defendants. 

Statement  of  Claim. 

1.  The  plaintiffs  were  at  the  time  herein-after  stated  and  are  Claim, 
engineers  and  ironfounders,  carrying  on  business  at  Liverpool  in  the 
county  of  Lancaster. 

2.  In  the  month  of  January  1872,  whilst  the  above-named  steam- 
ship "  Enterprise,"  belonging  to  the  port  of  London,  was  in  the  port 
of  Liverpool,  the  plaintiffs,  having  received  orders  from  the  master 
in  that  behalf,  executed  certain  necessary  work  to  her  and  supplied 
her  with  certain  necessary  stores  and  materials,  and  caused  her  to 
be  supplied  upon  their  credit  with  certain  necessary  work,  labour, 

E  S 
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Defence. 


Bepljr. 


materials,  and  necessaries,  and .  thereby  supplied  the  said  ship  with 
necessaries  within  the  meauing  of  the  fifth  section  of  the  Admiralty 
Court  Act,  18G1. 

3.  There  is  due  to  the  plaintiffs  in  respect  of  such  supply  of 
necessaries  to  the  said  ship  the  sum  of  577^.  2«.  6d.,  and  the 
plaintiffs  cannot  obtain  payment  thereof  without  the  assistance  of 
the  Court. 

The  plaintiffs  claim  : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintiffs  : 

2.  The  condemnation  of  the  defendants  and  their  bail  therein, 

with  costs  : 

3.  A  reference,  if  necessary,  of  the  claim  of  the  plaintiffs  to 

the  registrar,  assisted  by  assessors,  to  report  the  amount 
thereof : 

4.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 
Defence. 

1.  The  defendants  deny  the  allegations  contained  in  the  third 
paragraph  of  the  statement  of  claim. 

2.  The  defendants  admit  that  the  plaintiffs  executed  cei-tain 
work  to  the  said  ship,  and  supplied  her  with  certain  materials,  but 
they  say,  that  a  portion  of  the  work  so  executed  was  executed 
badly  and  insufficiently,  and  of  the  materials  so  supplied,  some 
were  bad  and  insufficient,  and  a  portion  of  the  work  in  the  claim 
mentioned  was  done  in  and  about  altering  and  endeavouring  to 
make  good  such  bad  and  insufficient  work  and  materials.  The 
defendant  has  paid  in  respect  of  the  work  and  materials  in  tho 
claim  mentioned  the  sum  of  356^.  I7s,  9d.,  and  the  said  sum  is 
sufficient  to  satisfy  the  claims  of  the  plaintiffis. 

3.  The  defendants  deny  the  allegations  contained  in  the  second 
paragraph  of  the  claim,  so  far  as  they  relate  to  any  claim  beyond 
the  said  sum  of  356/.  lis,  9d,,  and  say  that  if  the  plaintiffs  did 
execute  any  work  or  did  supply  any  materials  other  than  the  work 
and  materials  mentioned  in  the  second  paragraph  of  this  defence, 
such  work  was  not  necessary  work,  and  such  materials  were  not 
necessary  materials,  within  the  meaning  of  the  fifth  section  of  the 
Admiralty  Court  Act,  1861,  and  were  not  supplied  in  such  cir- 
cumstances as  to  render  the  defendants  liable  to  pay  for  the 
same. 

[Title.] 

Bepli/, 

1.  The  plaintiffs  join  issue  upon  the  statement  of  defence. 
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No.  20.  Forms. 

In  the  High  Court  of  Justice,                           187  .     B.  No.            Nkoligbkcr 

Division.  0.  19,  R.  4. ' 
Writ  issued  3rd  August  1876. 

Between  A,B Plaintiff, 

and 
E.F. Defendant. 

Statement  of  Claim, 

1.  The  plaintiff  is  a  shoemaker,  canying  on  business  at  Claim. 
The  defendant  is  a  soap  and  candle  manufacturer,  of 

2.  On  the  23rd  May  1875,  the  plaintiff  was  walking  eastward 
along  the  south  side  of  Fleet  Street,  in  the  city  of  London,  at 
about  three  o'clock  in  the  afteiiioon.     He  was  obliged  to  cross 

Street,  which  is  a  street  running  into  Fleet  Street  at  right 
angles  on  the  south  side.  While  he  was  crossing  this  street,  and 
just  before  he  could  reach  the  foot  payemcnt  on  the  further  side 
thereof,  a  two-horse  van  of  the  defendant's,  under  the  charge  and 
control  of  the  defendant's  servants,  was  negligently,  suddenly,  and 
without  any  warning,  turned  at  a  rapid  and  dangerous  pace  out  of 
Fleet  Street  into  Street.     The  pole  of  the  van  struck  the 

plaintiff  and  knocked  him  down,  and  he  was  much  trampled  by 
the  holies. 

3.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm 
was  broken,  and  he  was  bruised  and  injured  on  the  side  and  back, 
as  well  as  internally,  and  in  consequence  thereof  the  plaintiff  was 
for  four  months  ill  and  in  suffering,  and  unable  to  attend  to  his 
business,  and  incurred  heavy  medical  and  other  expenses,  and 
sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  /.  damages. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  denies  that  the  van  was  the  defendant's  van.  Defence, 
or  that  it  was  under  the  charge  or  control  of  the  defendant's 
servant.     The  van  belonged  to  Mr.  John  Smith,  of  , 

a  carman  and  contractor  employed  by  the  defendant  to  carry  and 
deliver  goods  for  him  ;  and  the  persons  under  whose  charge  and 
control  the  said  van  was  were  the  servants  of  the  said  Mr.  John 
Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out 
of  Fleet  Street,  either  negligently,  suddenly,  or  without  warning, 
or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might  and  could,  by 
the  exercise  of  reasonable  care  and  diligence,  have  seen  the  van 
approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third 
paragraph  of  the  statement  of  claim. 

£  E  2 
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Forms.  [Title.] 

0-  19,  R.  4.  I^n^^if- 

^l^j'  The  plaintiff  joins   issue  upon  the  defendanrs  statement  of 

defence. 


No.  21. 

Pos8B38ioH  OF  In  thc  High  Court  of  Justice,  187         B.  No. 

Ship.  •  Admiralty  Division. 

^-  ^^'  ^  *•  Writ  issued  [  \ 

THE  ''LADY   OF  THE  LAKE." 

Between  A.B Plaintiff, 

and 
E,F.        .        .        .        .        .        Defendant. 

Statement  of  Claim, 

Claim.  1.  On  or  about  the  15th  of  July  18C8,  an  agreement  was  entered 

into  between  the  plaintiff  and  J.  D.,  who  was  then  the  sole  owner 
of  the  above-named  barque  *'  Lady  of  the  LaKe,'*  whereby  J.D. 
agreed  to  sell,  and  the  plaintiff  agreed  to  purchase,  32-G4th  parts  or 
shares  of  the  vessel  for  the  sum  of  500^  ;  payment  300/.  in  cash, 
and  the  remainder  by  purchaser  s  acceptances  at  three  and  six 
months  date,  and  it  was  thereby  agreed  that  the  plaintiff  was  to  be 
commander  of  the  vessel. 

2.  The  plaintiff  accordingly  paid  to  J.  D.  the  sum  of  300/.,  and 
gave  him  his  (the  plaintiffs)  acceptances  at  three  and  six  months 
date  for  the  residue  of  the  said  purchase  money,  and  J.  D.  by  bill 
of  sale  transferred  32-64th  parts  or  shares  in  the  vessel  to  the 
plaintiff,  which  bill  of  sale  was  duly  registered  on  the  18th  of  July 
18G8 ;  the  plaintiff  has  since  been  and  still  is  the  registered  owner 
of  such  32-64th  shares. 

3.  The  vessel  then  sailed  under  the  plaintiff's  commtmd  on  a 
voyage  from  Sunderland  to  the  Brazils  and  other  ports,  and  then 
on  a  homeward  voyage  to  Liverpool,  where  she  arrived  on  the  18th 
of  June  1869,  and  having  there  discharged  her  homeward  cargo, 
she  sailed  thence  under  the  plaintiffs  command  with  a  cargo  to  the 
Tyne,  and  thence  to  Sunderland,  at  which  port  she  arrived  on  the 
9th  of  August  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applications  to 
J.  D.,  with  a  view  to  obtaining  another  charter  for  the  said  vessel, 
and  after  she  had  been  lying  idle  for  a  considerable  time,  the 
plaintiff  on  or  about  the  16th  of  September  1869,  obtained  an 
advantageous  charter  for  her  to  proceed  to  Barcelona  with  a  cai^o 
of  coals,  and  with  a  view  to  enabling  her  to  execute  such  charter 
the  plaintiff  paid  the  dock  dues,  and  moved  the  vessel  into  a  slip- 
way in  order  that  her  bottom  might  be  cleaned,  but  on  or  about 
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the    17th  of  September,  whilst  the    vessel  was  on  the   shore    Forms. 

adjoining  the  slipway,  the  defendant,  to  whom  the  said  J.  D.  had 

in  the  meantime  transfen*ed  his  32-64th  parts  forcibly  took  the  ^-  ^^»  ^'  ^' 
vessel  out  of  the  possession  of  the  plaintiff,  and  refused  and  still 
refuses  to  allow  the  plaintiff  to  take  the  vessel  on  her  said  voyage 
to  Barcelona,  and  by  reason  thereof  heavy  loss  is  being  occasioned 
to  the  plaintiff. 

The  plaintiff  claims  : — 

1.  Judgment  giving  possession  of  the  vessel  ''  Lady  of  the 

Lake  "  to  the  plaintiff. 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and  in 

all  losses  and  damages  occasioned  by  the  defendant  to  the 
plaintiff : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title]. 
Defence. 

1.  The  defendant  says  that  the  acceptances  in  the  second  para-  Defence, 
graph  of  the  claim  mentioned  were  respectively  dishonoured  by  the 
plaintiff^  and  have  never  yet  been  paid  by  him. 

2.  It  was  agreed  between  the  plaintiff  and  J.  D.,  that  J.  D. 
should  act,  and  he  has  since  always  acted,  as  ship's  husband  of  the 
"  Lady  of  the  Lake." 

3.  On  the  31st  of  August  1869,  J.  D.  sold  to  the  defendant,  for 
the  sum  of  400/.,  and  by  bill  of  sale  duly  executed,  transferred  to 
him  his  32-64th  shares,  and  the  bill  of  sale  was  duly  registered  on 
the  14th  of  September  following. 

4.  After  the  "  Lady  of  the  Lake  "  had  arrived  at  Sunderland, 
and  after  the  defendant  had  purchased  from  J.  D.  his  32-64th 
shares  of  the  ''  Lady  of  the  Lake,"  the  defendant  placed  the  vessel 
in  the  custody  and  possession  of  a  shipkeeper.  The  plaintiff,  how- 
ever, unlawfully  removed  her  from  such  possession,  and  thereupon 
the  defendant  had  the  vessel  taken  into  the  South  Dock  of  the 
harbour  at  Sunderland,  with  orders  that  she  should  be  kept  there. 
What  the  defendant  did,  as  in  this  article  mentioned,  he  did  with 
tlie  consent  and  full  approval  of  J.  D. 

5.  At  the  time  of  the  sale  of  the  "  Lady  of  the  Lake  "  by  J.  D. 
to  the  defendant  as  afore-mentioned,  there  was  and  there  still  is 
due  from  the  plaintiff,  as  part  owner  of  the  '^  Lady  of  the  Lake,"  to 
J.  D.,  as  part  owner  and  ship's  husband,  a  sum  of  money  exceeding 
300/.  in  respect  of  the  vessel  and  her  voyages  over  and  above  the 
amount  of  the  unpaid  acceptances. 

6.  Save  as  herein  appears,  the  averments  in  the  fourth  paragraph 
of  the  claim  contained  are  untrue,  and  if  the  charter-party 
mentioned  in  that  paragraph  was  obtained  by  the  plaintiff  as 
alleged,  which  the  defendant  does  not  admit,  it  was  obtained  by 
him  without  the  authority,  consent,  or  knowledge  of  J.  D.  or  the 
defendant. 
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Reply. 


Be  joinder. 


7.  Before  tlie  defeudant  took  possession  of  the  vessel  afore-men- 
tioned, the  plaintiff  ceased  to  be  master  of  her,  with  the  consent  of 
J.  D.  or  the  defendant. 

8.  J.  D.  has  instituted  an  action  against  the  said  vessel  in 

in  order  to  have  the  accounts  taken  between  Ijim  and 
the  plaintiff,  and  to  enforce  payment  of  the  money  due  from  the 
plaintiff  to  him. 

[Title.] 

JRepiy. 

1.  The  plaintiff  says  in  reply  to  the  first  pai-agiuph  of  the 
defence  that  the  bills  therein  mentioned  wei*e  dishonoured  by 
the  plaintiff  because  J.  D.  was  indebted  to  the  plaintiff  in  a  large 
amount  for  his  wages  as  master,  and  for  his  share  of  the  earnings 
of  the  "  Lady  of  the  Lake,"  and  refused  payment  thereof. 

2.  J.  D.  did  not  place  the  vessel  in  the  exclusive  custody  or 
possession  of  a  shipkeeper  as  in  the  fifth  paragraph  of  the  defence 
stated  or  implied.  On  the  contrary,  the  vessel  continued  in  the 
custody  and  possession  of  the  plaintiff,  who  still  holds  her  register. 
A  man  was  sent  on  board  the  vessel  by  J.  D.  to  look  after  J.  D.'s 
share  in  the  said  vessel  while  she  was  in  dock,  but  he  did  not  dis- 
possess the  said  plaintiff  or  take  exclusive  possession  of  the  vessel, 
and  the  plaintiff  was  not  dispossessed  of  the  vessel  until  on  or  about 
the  17  th  of  September  last 

3.  Except  as  herein-before  appears  the  plaintiff  joins  issue  upon 
the  defendant's  statement  of  defence. 

[Title.] 

Eejoinde7\ 

The  defendant  joins  issue  upon  the  first  and  second  paragraphs 
of  the  Reply. 


Promissory 

NOTI. 

0.  10,  R.  4. 


Claim. 


No.  22. 

In  the  High  Court  of  Justice,  187     .     B.  No. 

Division. 

[Writ  issued  3rd  August,  1876.] 

Between  A.B Plaintiff, 

and 
£.F, Defeudant. 

Statemetit  of  Claim, 

1 .  The  defendant  on  the  day  of 

made  his  promissory  note,  whereby  he  promised  to  pay  to  the 
plaintiff  or  his  order  /.  three  mouths  after  date, 

2.  The  note  became  due  on  the  day  of 
1874,  and  the  defendant  has  not  paid  it. 
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The  plaintiff  claims  : —  Forms. 

The  amount  of  the  note  and  interest  thereon  to  judgment.       q  jg  ^~  ^ 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of 

[Title.] 
Statement  of  Defence. 

1.  The  defendant  made  the  note  sued  upon  under  the  following  DefeDce. 
circumstances  : — The  plaintiff  and  defendant  had  for  some  yeare 

been  in  partnership  as  coal  merchants,  and  it  had  been  agreed 
between  them  that  they  should  dissolve  partnership,  that  the 
plaintiff  should  retire  from  the  business,  that  the  defendant  should 
take  over  the  whole  of  the  partnership  assets  and  liabilities,  and 
should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partner- 
ship books,  and  inquire  into  the  state  of  the  partnership  assets 
and  liabilities ;  and  he  did  accordingly  examine  the  books,  and 
make  the  said  inquiries,  and  he  thereupon  re])resented  to  the 
defendant  that  the  assets  of  the  firm  exceeded  10,000/.,  and  that 
the  liabilities  of  the  firm  were  under  3,000/.,  whereas  the  fact  was 
that  the  assets  of  the  firm  were  less  than  5,000/.,  and  the  liabilities 
of  the  firm  largely  exceeded  the  assets. 

3.  The  misrepresentations  mentioned  in  the  last  paragraph 
induced  the  defendant  to  make  the  note  now  sued  on,  and  there 
never  was  any  other  consideration  for  the  making  of  the  note. 

[Title.] 
Repli/. 
The  plaintiff  joins  issue  on  the  defence.  Reply. 


No.  23. 


In  the  High  Court  of  Justice, 
Probate  Division. 

Writ  issued  [ 

Between  A,B. 


and 


187 


B.  No. 

Plaintiff, 
Defendant. 


Probate  or 

Will  iir 

SoLBXir  FoRy. 

0.  19,  R.  4. 


Statement  of  Claim, 

1.  C.  T.,  late  of  Bicester  in  the  county  of  Oxford,  gentleman,  ciaun. 
deceased,  who  died  on  the  20th  of  January  1875  at  Bicester, 
being  of  the  age  of  21  years,  made  his  last  will,  with  one  codicil 
thereto,  the  said  will  bearing  date  the  first  day  of  October  187-1, 
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Forms,    ttnd  the  said  codicil  the  first  of  January  1875,  and  in  the  said  will 
appointed  the  plaintiff  sole  executor  thereof. 

2.  The  said  will  and  codicil  were  signed  by  the  deceased  [or,  bj 
X  Y.f  in  the  presence  and  by  the  directions  of  the  deceased,  or 
signed  by  the  deceased,  who  acknowleged  his  signature,  or  as  tlie 
case  may  he]  in  the  presence  of  two  witnesses  present  at  the  same 
time,  the  said  will  in  the  presence  of  H.  P.  and  J.  K.,  and  the  said 
codicil  in  the  presence  of  J.  D.  and  O.  K,  and  who  subscribed  the 
same  in  the  presence  of  the  said  deceased. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said 
will  and  codicil  respectively  of  sound  mind,  memory,  and  under- 
standing. 

The  plaintiff  claims  : — 

That  the  Court  shall  decree  probate  of  the  said  will  and 
codicil  in  solemn  form  of  law. 


JOefenoe. 


[Title.] 
Statement  of  Defence, 
The  defendant  says  as  follows  : — 

1.  The  said  will  and  codicil  of  the  said  deceased  were  not  duly 
executed  according  to  the  provisions  of  the  statute  1  Vict,  a  26. 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respectively 
purport  to  have  been  executed  was  not  of  sound  mind,  memory, 
and  imderstanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  undue  influence  of  the  plaintiff  [and  others  acting  with  him, 
whose  names  ai*e  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the 
defendant's  present  knowledge  being  \state  tlie  nature  of  the 
fraud], 

5.  The  said  deceased  at  the  time  of  the  execution  of  the  said 
will  and  codicil  did  not  know  and  approve  of  the  contents  thereof, 
or  of  the  contents  of  the  residuary  clause  in  the  said  will  [as  tlie 
case  may  he\ 

6f  The  deceased  made  his  true  last  will,  dated  the  1st  day 
of  January,  1873,  and  in  the  said  will  appointed  the  defendant  sole 
executor  thereof.  [Propound  this  will  as  in  para^aphs  2  and  3 
of  claim\. 

The  defendant  claims : — 

!•  That  the  Court  will  pronounce  against  the  said  will  and 
codicil  propounded  by  the  plaintiff : 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the 
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said  deceased,  dated  the  1st  of  January  1873,  in  solemn  form    Forms. 
of  law. 


0.  19,  R.  4. 

[Title.] 

Reply, 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  the  Reply, 
defendant,  as  contained  in  the  first,  second,  third,  fourth,  and  fifth 
paragraphs  thereof. 

2.  The  plaintiff  says  that  the  said  will  of  the  said  deceased, 
dated  the  1st  of  January  1873,  was  duly  revoked  by  the  will  of 
the  said  1st  of  October  1873,  propounded  by  the  plaintiff  in  his 
statement  of  claim. 


No.  24. 

In  the  High  Court  of  Justice,  187    .     B.  No.  Rbcovrry  of 

Common  Pleas  Division.  Lakd. 

Writ  issued  3rd  August,  1876.  ^^''SSIht.^'''' 

Between  A,B Plaintiff,  o.  19,  R.  4. 

and 
CD, Defendant. 

Statement  of  Claim, 

1.  On  the  day  of  the  plaintiff  let  to  Claim. 
the  defendant  a  house,  No.  52,                         street,  in  the  city  of 
London,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  120/., 
payable  quarterly,  the  tenancy  to  commence  on  tlie 

day  of 

2.  The  defendant  took  possession  of  the  house  and  continued 
tenant  thereof  until  the  day  of  last, 
when  the  tenancy  determined  by  a  notice  duly  given. 

3.  The  defendant  has  disregarded  the  notice  and  still  retains 
possession  of  the  house. 

The  plaintiff  claims  : — 

1.  Possession  of  the  house. 

2.  /.  for  mesne  profits  from  the  day  of 

The  plaintiff  proposes  that  this  action  should  be  tried  in 
London. 
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Forms. 


O.  19,  R.  4. 


lu  the  High  Court  of  Justice, 
Commou  Pleas  Division. 

Between  A,B. 


187 


No. 


CD. 

And  between  CD, 

A.B. 


and 


(by  original  action,) 


and 


Plaintiff, 
Defendant, 

Plaintiff, 
Defendant, 


(by  counter-claim.) 

Defence.  The  defence  and  counter-claim  of  the  above* named  CD. 

1.  Before  the  determination  of  the  tenancy  mentioned  in  the 
statement  of  claim,   the  plaintiff  A,B.^   by   writing  dated    the 

day  of  ,  and  signed  by  him,  agreed  to 

grant  to  the  defendant  CD,  a  lease  of  the  house  mentioned  in  the 
statement  of  claim,  at  the  yearly  rent  of  150^.,  for  the  term  of  21 
ycara,  commencing  from  the  day  of 

when  the  defendant  C.Z)/s  tenancy  from  year  to  year  determined, 
and  the  defendant  has  since  that  date  been  and  still  is  in  possession 
of  the  house  under  the  said  agreement. 

Counter-claim.  2.  By  way  of  counter-claim  the  defendant  claims  to  have  the 
agi'eement  specifically  performed  and  to  have  a  lease  gi-anted  to 
him  accordingly,  and  for  the  purpose  aforesaid,  to  have  this  action 
transferred  to  the  Chancery  division. 


Reply. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

(Transferred  by  order  dated 

Between  A,B, 

and 


CD. 


And  between  CD. 
A.B. 


(by  original  action,) 


and 


187     .  No. 

day  of  .) 

.     Plaintiff, 

.     Defendant, 

.     Plaintiff, 
.     Defendant, 


(by  counter-claim.) 

The  reply  of  the  plaintiff  A.B. 

The  plaintiff  A.B.  admits  the  agreement  stated  in  the  defendant 
C.Z^.'s  statement  of  defence,  but  he  refuses  to  grant  to  the  de- 
fendant a  lease,  saying  that  such  agreement  provided  that  the 
lease  should  conta*in  a  covenant  by  the  defendant  to  keep  the 
house  in  good  repair  and  a  power  of  re-entry  by  the  plaintiff  upon 
breach  of  such  covenant,  and  the  plaintiff  says  that  the  defendant 
has  not  kept  the  house  in  good  repair,  and  the  same  is  now  in  a 
dilapidated  condition. 


App.  C]    ACTION   FOK   RECOVERY   OF   LAND  AND   DAMAGES.  427 

[Title.]  Forms. 

Joinder  of  Issue,  0.  19,  R.  4. 

The  defendant  CD,  joins  issue  upon  the  plaintiff  A,B*^  state- 
ment in  reply. 


No.  25. 

187  .  B.  No.  Rbcovert  of 

In  the  High  Court  of  Justice,  ^^^''• 

Common  Pleas  Division.  ^*  ^^»  ^  ^• 

Writ  issued  3rd  August  187G. 

Between  A.B.  and  CD.         .         .         .     Plaint itfs, 

and 
E,F, Defendant. 

Statement  of  Claim, 

1.  K.L,y  late  of  Sevenoaks,  in  the  county  of  Kent,  duly  executed  Claim, 
his  last   will,  dated  the   4th   day  of  April    1870,  and   thereby 
devised  his  lands  at  or  near  Sevenoaks,  and  all  other  his  lands  in 

the  county  of  Kent,  unto  and  to  the  use  of  the  plaintiffs  and  their 
heirs,  upon  the  trusts  therein  mentioned  for  the  benefit  of  his 
daughters  Margaret  and  Martha,  and  appointed  the  plaintiffs 
executors  thereof. 

2.  K.  L.  died  on  the  3rd  day  of  January  1875,  and  his  said  will 
was  proved  by  the  plaintiffs  in  the  Court  of  Probate  on  or  about 
the  4th  day  of  February  1875. 

3.  K.  L.  was  at  the  time  of  his  death  seised  in  fee  of  a  house  at 
Sevenoaks,  and  two  farms  near  there  called  respectively 

,  the  home  farm  containing  276  acres,  and  the  Longton 
farm  containing  700  acres,  both  in  the  county  of  Kent. 

4.  The  defendant,  soon  after  the  death  of  K,  Z.,  entered  into 
possession  of  the  house  and  two  farms,  and  has  refused  to  give 
them  up  to  the  plaintiff. 

The  plaintiffs  claim : 

1.  Possession  of  the  house  and  two  farms  : 

2.  /.  for  mesne  profits  of  the  premises  from  the 
death  of  K,  L,  till  such  possession  shall  be  given. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of  Kent. 

[Title.] 
Statement  of  Defence, 

1.  The  defendant  is  the  eldest  son  of  7.  Z.  deceased,  who  was  Defence, 
the  eldest  son  of  K,  Z.,  in  the  statement  of  claim  named. 

2.  By  articles  bcaiing  date  the  31st  day  of  May  1827,  and  made 
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O.  19,  R.  4. 


Forxns.  previous  to  the  marriage  of  A**.  L.  with  Martha  his  intended  wife^ 
K.  L.,  in  consideration  of  such  intended  marriage,  agreed  to  settle 
the  house  and  two  farms  in  the  statement  of  claim  mentioned  (and 
of  which  he  was  then  seised  in  fee)  to  the  use  of  himself  for  his 
life,  with  remainder  to  the  use  of  his  inteuded  wife  for  her  life,  and 
after  the  survivor's  decease,  to  the  use  of  the  heirs  of  the  body  of 
the  said  K.  L.  on  his  wife  begotten,  with  other  remainders  over. 

3.  The  marriage  soon  after  took  effect,  K.  Z.,  by  deeds  of  lease 
and  release,  bearing  date  respectively  the  4th  and  5th  of  April 
1828,  after  reciting  the  articles  in  alleged  performance  of  them,, 
conveyed  the  house  and  two  farms  to  the  use  of  himself  for  his- 
life,  with  remainder  to  the  use  of  his  wife  for  her  life,  and  after 
the  decease  of  the  survivor  of  them,  to  the  use  of  the  heirs  of  the 
body  of  A'.  L,  on  the  said  Martha  to  be  begotten,  with  other  re- 
mainders over. 

4.  There  was  issue  of  the  marriage  an  only  son  Thomas  L 
and  two  daughters.     After  the  death  of  Thomas  L  , 

which  took  place  in  February  18G4,  K,  Z.,  on  the  3rd  May  1864, 
executed  a  disentailing  assurance,  which  was  duly  enrolled  and 
thereby  conveyed  the  house  and  two  farms  to  the  use  of  himself 
in  fee. 

[Title.] 
Reply, 


Reply. 


The  plaintiffs  join  issue  upon  the  defendant's  statement  of 
defence. 


Saltaob. 
O.  19,  R.  4. 


Claim. 


No.  26. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [ 
THE  "CAMPANIL." 


]. 


Between  A.B,  and  CD. 
E,F.  and  GM, 


and 


•     Plaintiffs, 
.     Defendants. 


Statement  of  Claim, 

1.  The  "Brazilian "  is  a  screw  steamer  belonging  to  the  port  of 
Newcastle,  of  the  burthen  of  1359  tons  gross  registered  tonnasre, 
and  propelled  by  engines  of  130  horse  power,  and  at  the  time  of 
the  rendering  of  the  salvage  services  herein -after  mentioned  she  was 
navigated  by  her  master  and  a  crew  of  twenty-four  hands.  She 
left  the  port  of  Newcastle  on  the  27th  of  November  1873,  on  a 
voyage  to  Genoa,  and  thence  by  way  of  Palmaras  and  Aguilas  to  the 
Tyne,  and  about  10  a.ra.  on  the  26th  of  December  1873,  in  the 
course  of  her  homeward  voyage,  with  a  cargo  of  merchandise,  she 
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was  off  the  coast  of  Portugal,  the  Island  of  0ns  bearing  about  S.E.    porzns* 
by  E.,  when  those  on  board  her  sighted  a  disabled  steamer  about 


four  points  on  their  starboard    bow,  in-shore,  flying  signals  of  0.  19,  R.  4. 
distress.     A  strong  gale  was  blowing  at  the  time,  and  there  was  a 
very  heavy  sea  running. 

2.  The  '*  Brazilian  "  at  once  made  towards  the  disabled  steamer, 
which  proved  to  be  the  '^  Campanil,"  the  vessel  proceeded  against 
in  this  action.  She  was  heavily  laden  with  a  cargo  of  iron  ore. 
The  "  Brazilian  "  as  she  approached  the  "  Campanil  *'  signalled  to  her, 
And  the  "  Campanil  **  answered  by  signal  that  her  engines  had 
broken  down.  By  this  time  the  "  Campanil "  was  heading  in-shore, 
rolling  heavily,  and  shipping  a  large  quantity  of  water.  The 
*'  Brazilian  *'  came  under  the  lee  of  the  ''  Campanil "  and  asked  if 
ahe  wanted  assistance.  Her  master  replied  that  he  wanted  to  be 
towed  to  Vigo  as  his  vessel  had  lost  her  screw.  The  master  of  the 
^'  Brazilian  '*  then  asked  those  on  board  the  ''  Campanil "  to  send 
him  a  hawser,  and  for  a  long  time  those  on  board  the  '^  Brazilian  ** 
made  attempts  to  get  a  hawser  from  the  ''  Campanil,"  and  exposed 
themselves  and  their  vessel  to  great  danger  in  doing  so.  The  wind 
and  sea  rendering  it  impossible  to  get  the  hawser  whilst  the 
"Brazilian"  was  to  leeward  of  the  "Campanil,"  the  "Brazilian" 
went  to  windward  and  attempted  to  float  lines  by  means  of  life 
buoys  to  the  "  Campanil."  During  all  this  time  the  "  Campanil " 
was  quite  unmanageable,  and  yawed  about,  and  there  was  very 
great  difficulty  in  manoDuvring  the  "Brazilian"  so  as  to  retain 
command  over  her  and  keep  her  near  the  "  Campanil."  It  was 
necessary  to  keep  constantly  altering  the  engines  of  the  "  Brazilian," 
setting  them  on  ahead  and  reversing  them  quickly,  and  in  conse- 
quence the  engines  laboured  heavily  and  were  exposed  to  great 
danger  of  being  strained. 

3.  Whilst  the  "  Brazilian*'  was  endeavouring  to  float  lines  to  the 
"  Campanil,"  the  '*  Campanil "  made  a  sudden  lurch  and  struck  the 
"  Brazilian  "  on  her  port  quarter,  kuocking  in  her  port  bulwark  and 
rail,  and  causing  other  damage  to  the  vessel.  After  many  un- 
successful efforts  by  those  on  board  the  "  Brazilian,"  and  after  they 
had  lost  two  life  buoys  and  a  quantity  of  rope,  a  hawser  from  the 
'*  Campanil "  was  at  length  made  fast  on  board  the  "  Brazilian,"  and 
the  "Brazilian"  with  the  "  Campanil"  in  tow  steamed  easy  ahead. 
A  second  hawser  was  then  got  out  and  made  fast  with  coir  springs, 
and  the  "  Brazilian  "  then  commenced  to  tow  fidl  speed  ahead,  each 
hawser  having  a  full  scope  of  90  fathoms. 

4.  The  ** Brazilian"  made  towards  Vigo,  which  was  about  36 
miles  distant,  the  vessels  made  about  two  knots  an  hour,  the 
**  Brazilian"  keeping  her  engines  goingat  full  speed.  The  "  Brazilian  " 
laboured  very  heavily,  and  both  vessels  shipped  large  quantities  of 
water. 

5.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels 
were  in  danger  of  being  driven  ashore,  broken  water  and  rocks 
appearing  to  leeward,  distant  about  two  miles.  After  great 
difficulty  the  broken  hawser  was  made  fast  again  with  a  heavy 
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Defence. 


spring  of  a  number  of  parts  of  rope,  and  the  "  Brazilian "  towed 
ahead  under  the  lee  of  0ns  Island. 

G.  Shortly  afterwards  the  weather  moderated  and  the  sea  went 
down  a  little,  and  the  "  Brazilian  "  was  able  to  make  more  way,  and 
about  7  p.m.  the  same  day  she  towed  the  "  Campanil "  into  Vigo 
harbour  in  safety. 

7.  The  '* Brazilian"  was  compelled  to  remain  in  harbour  the 
next  day  to  pay  port  chaiges  and  clear  at  the  Custom  House. 

8.  The  coast  ofif  which  the  aforesaid  services  were  rendered  is 
rocky  and  exceedingly  dangerous,  and  strong  currents  set  along  it, 
and  but  for  the  services  rendered  by  the  "  Brazilian  "  the  "  Cam- 
panil "  must  have  gone  ashore  and  been  wholly  lost,  together  with 
her  cargo,  and  in  all  probability  her  master  and  crew  would  have 
been  drowned.  No  other  steamer  was  in  sight,  and  there  was  not 
any  prospect  of  any  other  efficient  assistance. 

9.  In  rendering  the  said  services  the  "  Brazilian  **  and  those  on 
board  her  were  exposed  to  great  danger.  Owing  to  the  heavy  sea, 
and  the  necessity  of  towing  with  a  long  scope  of  hawser,  there  was 
great  danger  of  fouling  the  screw  of  the  "  Brazilian,*'  and  it  required 
constant  vigilance  on  the  part  of  the  master  and  crew  to  prevent 
serious  accident  The  master  and  crew  of  the  "  Brazilian ''  under- 
went much  extra  fatigue  and  exertion. 

10.  The  damage  sustained  by  the  "  Brazilian  ''  in  rendering  the 
said  services  amounts  to  the  sum  of  150/.,  and  the  value  of  the 
extra  quantity  of  coal  consumed  in  consequence  of  the  said  services 
is  estimated  at  lo/.,  and  4/.  Is,  5d.  was  paid  by  the  owners  of  the 
"  Brazilian  '*  for  harbour  dues  and  other  charges  at  Vigo. 

11.  The  value  of  the  "  Campanil,"  her  cargo  and  freight,  at  the 
time  of  the  salvage  services  wei-e  as  follows,  that  is  to  say ;  The 
"Campanil  "  was  of  the  value  of  13,000/.,  her  cargo  was  of  the 
value  of  300/.,  and  the  gross  amount  of  freight  payable  upon 
delivery  of  the  cargb  laden  on  board  her  at  Barrow-in-Furness  was 
675/. 

12.  The  value  of  the  "Brazilian,"  her  freight  and  cargo  was 
about  25,050/. 

The  plaintiffs  claim  :^ 

1.  Such  an  amount  of  salvage  as  to  the  Court  may  seem 

just  : 

2.  That  the   defendants  and  their  bail  be   condemned  in 

costs  : 

3.  Such  further  or  other  i*elief  as  the  nature  of  the  case  may 

require. 

[Title.] 

Statement  of  Defence. 

1.  The  defendants  say  that  upon  the  22d  of  December  1873, 
the  iron  screw  steamship  "  Campanil,"  of  the  burden  of  660  tons 
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register  gross,  propelled  by  engines  of  70  horse  power,  navigated    Forms. 
by  David  Boughton,  her  master,  and  a  crew  of  16  hands,  left 


Porman,  bound  to  Barrow-in-Funiess,  laden  with  a  cargo  of  iron  ^-  ^  >  ^  *• 
ore. 

2.  At  about  8  a.m.  of  the  26  th  of  December,  whilst  the 
"  Campanil "  was  prosecuting  her  voyage,  the  shaft  of  her  pro- 
peller broke  outside  the  stern  tube,  and  she  lost  her  propeller. 
The  "  Campanil "  was  then  brought  to  the  wind,  which  was  south 
by  east,  blowing  fresh,  and  she  proceeded  under  sail  for  Vigo,  and 
continued  to  do  so  till  about  9.30  a.m.,  when  two  steamships 
which  had  been  for  some  time  in  sight,  and  coming  to  the  noi*th- 
ward,  approached  the  "Campanil."  The  ensign  of  the  "Cam- 
panil" was  hoisted,  union  up,  as  a  signal  to  one  of  such  steamships, 
which  afterwards  came  to  the  *'  Campanil,"  and  proved  to  be  the 
"  Brazilian,"  whose  owners,  master,  and  crew  are  the  plaintiffs. 

3.  The  "Brazilian"  then  signalled  the  "Campanil"  and 
inquired  what  was  the  matter,  and  was  signalled  in  reply  that  the 
"  Campanil "  had  lost  her  propeller,  and  required  to  be  towed  to 
Vigo,  upon  which  the  "  Brazilian "  signalled  for  the  rope  of  the 
"Campanil,"  in  order  to  take  her  in  tow.  After  this  the 
"  Brazilian "  steamed  round  the  "  CampanQ  '*  and  up  on  to  her  ' 
starboard  bow,  and  in  so  doing  the  "Brazilian"  came  with  her 
port  quarter  into  the  starboard  bow  of  the  "  Campanil "  and  did 
her  considerable  damage. 

4.  The  "  Brazilian "  then  threw  a  heaving  line  on  board  the 
"  Campanil,"  and  one  of  the  "  Campanil's  "  hawsers  was  attached 
to  the  line  and  hauled  on  board  the  "  Brazilian,"  which  passed  one 
of  her  hawsers  to  the  "  Campanil "  by  means  of  life  buoys,  and 
when  such  hawsers  had  been  secured  between  the  two  vessels  the 
"Brazilian"  commenced  to  tow  the  "Campanil"  for  Vigo,  it  being 
at  this  time  about  10.30  a.m.  and  0ns  Island  then  bearing  about 
south-east  by  souths  and  distant  about  15  miles. 

5.  The  "  Brazilian  *'  proceeded  with  the  "  Campanil "  in  tow, 
but  owing  to  the  two  vessels  being  laden,  and  to  the  small  power 
of  the  "  Brazilian,"  she  was  only  able  to  make  very  slow  progress 
with  the  "Campanil,'*  and  it  was  not  imtil  6.30  p.m.  of  the  said 
day  that  the  "  Brazilian  "  arrived  at  Vigo  with  the  "  Campanil," 
which  then  came  to  anchor  off  the  town  there. 

6.  The  defendants  on  the  day  of  tendered 
to  the  plaintiffs  and  have  paid  into  court  the  sum  of  350/.  for  the 
services  so  as  aforesaid  rendered  to  the  "  Campanil  "  and  her  said 
cargo  and  freight,  and  offered  to  pay  the  costs,  and  submit  that 
the  same  is  ample  and  sufficient. 

[Title.] 

JReply. 

1.  The  plaintiffs  admit  the  first   and  second  articles  of  the  Reply. 
Answer,  and  they  admit  that  the  "  Brazilian  "  came  into  collision 
with  the  "Campanil,"  and  caused  slight  damage  to  the  "Cam- 
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Forms*    panil/'  but  save  as  aforesaid  they  join  issue  upon  the  statement  of 
defence. 


O.  19,  R.  4. 


No.  27. 


187 


No. 


Trespass  to   In  the  High  Court  of  Justice, 

Lahd.  Division. 

O.  19,  R.  4. 


Claim. 


Writ  issued  3rd  August  1876. 

Between  A,B. Plaintiff, 

and 
E,F, Defendant. 

Statement  of  Claim, 

1.  The  plaintiff  was  on  the  5th  March  1876  and  still  is  the 
owner  and  occupier  of  a  fami  called  Highfield  Farm,  in  the  parish 
of  and  county  of 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through  a 
portion  of  the  plaintifl^s  farm.  It  is  bounded  upon  both  sides  by 
fields  of  the  plaintiff's,  and  is  separated  therefrom  by  a  hedge  and 
ditch. 

3.  For  a  long  time  prior  to  the  oth  March  1876  the  defendant 
had  wrongfully  claimed  to  use  the  said  road  for  his  horees  and 
carriages  on  the  alleged  ground  that  the  same  ^as  a  public  high- 
way, and  the  plaintiff  had  frequently  warned  him  that  the  same 
was  not  a  public  highway,  but  the  plaintiff's  private  road,  and 
that  the  defendant  must  not  so  use  it 

4.  On  the  5th  March  1876  the  defendant  came  with  a  cart 
and  horse,  and  a  large  number  of  servants  and  workmen,  and 
forcibly  used  the  road,  and  broke  down  and  removed  a  gate  which 
the  plaintiff  had  caused  to  be  placed  across  the  same. 

5.  The  defendant  and  his  servants  and  workmen  on  the  same 
occasion  pulled  down  and  damaged  the  plaintiff's  hedge  and  ditch 
upon  each  side  of  the  road,  and  went  upon  the  plaintiff's  field 
beyond  the  hedge  and  ditch,  and  injured  the  crops  there  growing, 
and  dug  up  and  injured  the  soil  of  the  road  ;  and  in  any  case  the 
acts  mentioned  in  this  paragraph  where  wholly  unnecessary  for 
the  assertion  of  the  defendant's  alleged  right  to  use,  or  the  user  of 
the  said  road  as  a  highway. 

The  plaintiff  claims  : — 

1.  Damages  for  the  wrongs  complained  of. 

2.  An  injunction  restraining  the  defendant  from  any  repeti- 

tion of  any  of  the  acts  complained  of. 

3.  Such  further  relief  as  the  nature  of  the  case  may  require. 
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[Title.]  Forms* 

Statement  of  Defence, 

1.  The  defendant  says  that  the  road  was  and  is  a  public  high-  Defenee. 
way  for  horses  and  carriages  ;  and  a  few  days  before  the  5th  March 

1876  the  plaintiff  wrongfully  erected  the  gate  across  the  road  for  the 
purpose  of  obstructing  and  preventing,  and  it  did  obstruct  and 
pi'event  the  use  of  the  road  as  a  highway.  And  the  defendant  on 
the  said  dth  March  1876  caused  the  said  gate  to  be  removed,  in 
order  to  enable  him  lawfully  to  use  the  road  by  his  horses  and 
carriages  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph  of 
the  statement  of  claim,  and  says  that  neither  he  nor  any  of  his 
workmen  or  servants  did  any  act,  or  used  any  violence  other  than 
was  necessary  to  enable  the  plaintiff  lawfully  to  use  the  highway. 

[Title.] 
Reply, 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of  Replj. 
defence. 


No.  28. 
Form  of  Demurrer, 

In  the  High  Court  of  Justice,  0.  28,  B.  2. 

Division. 

A,B.  V.  CD, 

The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement  of 
complaint  or  defendant's  statement  of  defence,  or  of  set-off,  or  of 
counter-claim],  [or  to  so  much  of  the  plaintiffs  statement  of  com- 
plaint as  claims or  as  alleges  as  a  breach  of  con- 
tract the  matters  mentioned  in  paragraph  17,  or  cu  ^  cote  may 
heli  and  says  that  the  same  is  bad  in  law  on  the  ground  that  [here 
state  a  ground  of  demurrer']  and  on  other  grounds,  sufficient  in  law 
to  sustain  this  demuirer. 


No.  29. 

Memorandum  of  Entry  of  Demurrer  fofi  Argum/taU 

1874.    RNo. 
In  the  High  Court  of  Justice, 

Division.  0.  28|  &.  18» 

A,B,  V.  CD. 

Enter  for  the  argument  the  demurrer  of 
to 

xr., 

Solictor  for  the  plaintiff  \(it^  &c\ 

F  F 
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Forms  of  Judgment. 

1.  Default  of  Appearance  and  Defence  in   Case  of  Lvjuidated 

Demand, 

1876.     B.  No. 
0.  41,  R.  1.  In  ti^e  High  Court  of  Justice, 

Division. 

Between  A.B Plaintiff^ 

and 
CD.  and  E.F.         .  .    Defendants! 

30th  November  1876. 

The  defendants  [or  the  defendant  CD,]  not  having  appeared  to- 
the  writ  of  summons  herein  [or  not  having  delivered  any  statement 
of  defence],  it  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  said  defendant  7.,  and  costs,  to  be  taxed. 


0.  41,  R.  1. 


2.  Jvdgment  in  Default  of  Appearance  in  Action  for  Eecoveiy  of 

Zand. 

[Title,  &c.] 

30th  November  1876. 

No  appearance  having  been  entered  to  the  wiit  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  possession 
of  the  land  in  the  said  writ  mentioned. 


3.  Judgment  in  Default  of  Appearance  and  Defence  after  Assess- 
ment of  Damages, 

o  ii  u  1  1876.     B.  No. 

V.  41,  ji.  1.         j^  ^j^^  jj.gj^  ^^^  ^^  Justice, 

Division. 

Between  A.B.  and  CD.        .  .    Plaintifis, 

and 
E.F.SLndO,ff.        .        .        .     Defendants. 
30th  November  1876. 

The  defendants  not  having  appeared  to  the  writ  of  summons 
herein  [or  not  having  delivered  a  statement  of  defence],  and  a  writ  of 
inquiry,  dated  1876,  having  been  issued  directed  to  the 

sheriff  of  to  assess  the  damages  which  the  plaintifiT 
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was  entitled  to  recover,  and  the  said  sheriff  having  by  his  return    Forms. 

dated  the  1876,  returned  that  the  said  damages 

have  been  assessed  at  I.,  it  is  adjudged  that 

the  plaintiff  recover  L,  and  costs,  to  be  taxed. 


4.  Judgment  at  Trial  by  Judge  vnthoiU  a  Jury, 

[Year,  letter^  and  «wm5«".]  0.  41,  E.  1. 
Division. 

day  of  18 

[If  in  Clumcery  Diviaioti,  luijne  of  Judge,"] 

Between  A,B,  ....      Plaintiff, 

and 
CD.,  EJ",,  md  G,ff.  .  .     Defendants. 

This  action  coming  on  for  trial  [the  day  of 

and]  this  day,  before  in  the  presence  of  counsel  for  the 

plaintiff  and  the  defendants  [or,  if  some  of  the  defendants  do  not 
appear,  for  the  plaintiff  and  the  defendant  (7.Z>.,  no  one  appearing 
for  the  defendants  E,F,  and  G,H,,  although  they  were  duly  served 
with  notice  of  trial  as  by  the  affidavit  of  filed  the 

day  of  appears,]  upon  hearing  the  probate  of  the  will  of 

,  the  answers  of  the  defendants  &./>.,  E.F,,  and  G,H,^ 
to  interrogatories,  the  admission  in  writing,  dated 
and  signed  by  [Mr.  the  solicitor  for]  the  plaintiff 

A,B,  and  by  [Mr.  the  solicitor  for]  the  defendant 

(7.Z>.,  the  affidavit  of  filed  the  day  of 

,  the  affidavit  of  filed  the 

day  of  ,  the  evidence  of 

taken  on  theh*  oral  examination  at  the  trial,  and  an  exhibit 
marked  X.,  being  an  indenture  dated,  &c.  and  made  between 
[parties],  and  what  was  alleged  by  counsel  on  both  sides  :  This 
court  doth  declare,  ko. 

And  this  court  doth  order  and  adjudge,  <ka 


5.  Judgment  after  Trial  by  a  Jury, 

[Title,  &al  0  41  R.  1. 

15th  November  1876.  ' 

The  action  having  on  the  12th  and  13th  November  1876  been 

tried  before  the  Honourable   Mr.   Justice  and  a 

special  jury  of  the  county  of  ,  and  the  jury 

having  found  \ftate  findings  as  in  officer^ s  certificate],  and  the  said 

Mr.  Justice  having    ordered    that    judgment   be 

entered  for  the  plaintiff  for  I,  and  costs  of  suit  [or  as  the 

r  F  2 
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ForillS*    ease  may  he]  :  Therefore  it  is  adjudged  that  the  plaintiff  reoover 

against  the  defendant  /.  and  /.  for  his  costs 

of  suit  [or  that  the  plaintiff  recoTer  nothing  against  the  defendant, 
and  that  the  defendant  recover  against  the  plaintiff  L 

for  his  costs  of  defence^  or  as  the  case  may  be]. 


6.  Judgment  after  Trial  before  Heferee, 

[Title,  kc] 
O.  41,  B.  1.     30th  November  1876. 

The  action  having  on  the  27th  November  1876  been  tried 
before  X.Y,  Esq.  an  official  [or  special]  referee ;  and  the  said  X,T, 
having  found  ^Uate  substance  of  referee's  certifieate\  it  is  this  day 
adjudged  that 


7.  Judgment  upon  Motion  for  Judgment, 

[Title,  Ac] 
0.  41,  E.  1.     30th  November  1876. 

This  day  before  Mr.  X.  of  counsel  for  the  plaintiff 

tor  as  the  case  may  he\  moved  on  behalf  of  the  said 
state  judgment  moved  for\  and  the  said  Mr.  X  having  been  heard 
of  counsel  for  and  Mr.  T,  of  counsel  for  the 

Court  adjudged 
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Forms. 


APPENDIX    (E.) 

Forms  op  PRiEciPE. 
1.  Fieri  facias. 


1876.     B.  No.         0.  42,  R.  10. 


In  the  High  Coiirt  of  Justice, 
Division. 

Between -4. A  .            .        Plahitifl^ 

CD,  and  others  .            .        Defendants. 
Seal  a  writ  of  fieri  facias  directed  to  the  sheriflf  of 

to  levy  against  CD.  the  sum  of                    I  and 

interest  thereon  at  the  rate  of  /.  per  centum  per  annum 

from  the                        day  of  [and                  I  costs] 
to 

Judgment    [or    order]    dated  day  of 

[Taxing  master's  certificate,  dated  day  of  .] 

XF.,  solicitor  for  \party  on  whose 
behalf  un'it  u  to  issue,] 


2.  Elegit. 

In  the  High  Court  of  Justice,  187     .     R  No.      0  42,  R.  10. 

Division. 

Between  A.B, Plaintiff, 

and 
CD,  and  others        .        .        .     Defendants. 
Seal  a  writ  of  eligit  directed  to  the  sheriff  of 
against  of  in  the  coimty  of 

for  not  paying  to  A,B,  the  sum  of  /.,  together  with 

interest  thereon,  from  the  day  of  [and 

the  sum  of  L  for  costs,]  with  interest  thereon  at  the 

rate  of  4/.  per  centum  per  annum. 

Judgment  [or  order  dated]  day  of  18 

[Taxing  master's  certificate,  dated  day  of  18        .] 

XF., 
Solicitor  for 
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Forms.  3.  Venditumi  Exponas, 

0.  42  R.  10.    ^^  ^^®  High  Court  of  Justice,  187  .     B.  No. 

Division. 

Between  il.A Plaintiff, 

and 
CD,  and  others        .        .        .    Defendants. 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 

to  sell  the  goods  and  of  CD.  taken 

under  a  writ  of  fieri  facias  in  this  action  tested  day 
of 

X.7., 

Solicitor  for 


4.  Fieri  Facias  de  Bonis  Fcclesiasticis. 

0.  42,  R.  10.    In  the  High  Court  of  Justice,  187  .     R  No. 

Division. 

Between  A,B. Plaintiff, 

and 
CD, Defendant 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the 
bishop  [or  archbishop,  as  the  case  may  he\  of  to  levy 

against  CD,  the  sum  of  L 

Judgment  [or  order]  dated  day  of 

[Taxing  master's  certificate,  dated  day  of  ]. 

X,  F., 

Solicitor  for 


5.  Sequestrari  Facias  de  Bonis  Ecclesiasticis, 

0.  42,  R.  10.    In  the  High  Court  of  Justice,  187  .     B.  No. 

Division. 

Between  ^.ir. Plaintiff, 

and 
CD.  and  others        .        .        .     Defendants. 
Seal  a  writ  of  sequestrari  facias  directed  to  the  Lord  Bishop  of 
against  CD.  for  not  paying  to  A.B. 

the  sum  of  I, 
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6.  Writ  of  Sequestration,  FOXTUS. 

In  the  High  Court  of  Justice,  187  .     R  No.      o.  42,  R.  10. 

Division. 

Between  A.B.        .         .         .      '  .         .     PlaintifiT, 

and 
CD,  and  others        .        .        .     Defendants. 

Seal  a  writ  of  sequestration  against  CD.  for  not 

at  the  suit  of  A,B,  directed  to  [natnea  of  Commis- 

doners]. 

Order  dated  day  of 


7.   Writ  of  Possession, 

In  the  High  Court  of  Justice,  187  .     R  No.      0.  42,  K  10. 

Division. 

Between  4.5 Plaintiff, 

and 
CD,  and  others        .         .         .     Defendants. 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to 

deliver  possession  to  A,B,  of 

Judgment  dated  day  of 


8.   Writ  of  Delivery, 

In  the  High  Court  of  Justice,  187  .     B.  No. 

Division. 

Between  il.i?. Plaintiff, 

and 
CD,  and  others        .         .         .     Defendants. 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to 

make  delivery  to  A,B,  of 


9.  Writ  of  Attachment. 


187     .    R  No.      0.  42,  R.  10. 


In  the  High  Court  of  Justice, 

Division. 
Between  4.A        ....    Plaintiff, 

and 
CD.  and  others        .        .    Defendants. 

Seal  in  pursuance  of  order  dated  day  of        ^  j.  , 

an  attachment  directed  to  the  sheriff  of  against  CD.  for 

not  delivering  to  A.B. 
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Forms. 


APPENDIX    (F.) 

Forms  op  Writs. 
1.   Wi'it  of  Fieri  Facias. 


187     .     B.  No. 


O.  42,  R.  12.    In  the  High  Court  of  Justice, 

Division. 

Between  A.B Plaiutiif, 

and 
CD,  and  others        .        .     Defendants. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  jou  that  of  the  goods  and  chattels  of  CD.  in  your 
bailiwick  you  cause  to  be  made  the  sum  of  /.  and  also 

interest  thereon  at  the  rate  of  L  per  centum  per  annum 

from  the  day  of  (a)  which  said  sum  of 

money  and  interest  were  lately  before  us  in  our  High  Court  of 
Justice  in  a  certain  action  [or  certain  actions,  a»  tlie  case  may  he\ 
wherein  A.B.  is  plaintiff  and  CD.  and  others  are  defendants  \or 
in  a  certain  matter  there  depending  intituled  '*  In  the  matter  of 
E.F.^*  as  the  case  may  he']  by  a  judgment  [or  order,  as  the  case  may 
he   of  our  said  Court,  bearing  date  the  day  of 

adjudged  [or  ordered,  cw  t1^  case  may  he]  to  be  paid 
by  the  said  CD.  to  A.B.,  together  with  certain  costs  in  the  said 
judgment  [or  order,  as  the  case  may  he]  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  one  of  the  taxing  masters  of  our 
said  Court  at  the  sum  of  /.  as  appears  by  the  certificate 

of  the  said  taxing  master,  dated  the  day  of 

And  that  of  the  goods  and  chattels  of  the  said  CD.  in  your 
bailiwick  you  further  cause  to  be  made  the  said  sum  of  /. 

[costs]  together  with  interest  thereon  at  the  rate  of  4/.  per  centum 
per  annum  froin  the  day  of  ,  {h)  and  that 

you  have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof  to  be  paid  to  the  said  A,B. 
in  pursuance  of  the  said  judgment  [or  order,  as  tlu  case  may  he]. 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
thereof.     And  have  there  then  this  writ. 

Witness,  &c. 

(a)  Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to  be  paid, 
or  day  from  which  interest  ia  directed  by  the  order  to  run,  aa  the  caae  may  be. 

<6)  The  date  of  the  certificate  of  taxation.  The  writ  must  be  so  moulded  as  to 
follow  the  snbstanoe  of  the  judgment  or  order. 
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2.   Writ  of  Elegit.  ForxOB. 

187  •     B.  No. 

In  the  High  Court  of  Justice,  0.  42,  R.  12. 

Division. 

Between  A.B Plaintiff, 

and 
CD,  and  others        .         .     Defendants. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Coiirt  of  Justice  in  a  certain  action 
\or  certain  actions,  aa  the  case  may  &e]  there  depending,  wherein 
AM,  is  plaintiff  and  CD.  and  others  are  defendants  [or  in  a  certain 
matter  there  depending,  intituled  '^  In  the  matter  of  j^.i^.,"  as  the 
case  may  he']  by  a  judgment  [or  order,  as  the  case  may  6e]  of  our  said 
Court  made  in  the  said  action  [or  matter,  as  the  case  may  he],  and 
bearing  date  the  day  of  ,  it  was  adjudged 

[or  ordered,  as  tlie  case  may  he]  that  CD,  should  .pay  unto  A,B. 
the  sum  of  /.,  together  with  interest  thereon  after  the 

rate  of  l.  per  centum  per  annum  from  the 

day  of  ,  together  also  with  certain  costs  as  in  the 

said  judgment  [or  order,  as  tlie  case  nuiy  he\  mentioned,  and  which 
costs  have  been  taxed  and  allowed  by  one  of  the 

taxing  masters  of  our  said  Court,  at  the  sum  of  /.  as 

appears  by  the  certificate  of  the  said  taxing  master,  dated  the 

day  of  .     And  afterwards  the  said 

A.B,  came  into  our  said  Court,  and  according  to  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  CD,  in  jour  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick 
as  the  said  (7./).,  or  any  one  in  trust  for  him,  was  seised  or  pos- 
sessed of  on  the  day  of  in  the  year  of 
our  Lord  (a)  or  at  any  time  afterwards,  or  over  which  the 
said  CD,  on  the  said  day  of  or,  at  any 
time  afterwards  had  any  disposing  power  which  he  might  without 
the  assent  of  any  other  person  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  I,  and  l.y  together  with  interest  upon  the 
said  sum  of  /.  at  the  rate  of  I,  per  centum 
per  annum  fi'om  the  said  day  of  and  on 
the  said  sum  of  I,  (costs)  at  the  rate  of  4/.  per  centum 
per  annum  from  the  day  of  shall  have 
been  levied.  Therefore  we  command  you  that  without  delay  you 
cause  to  be  delivered  to  the  said  AM.  by  a  reasonable  price  and 

(a)  The  day  on  vhich  the  judgment  or  order  was  made. 
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Forms,    extent  all  the  goods  and  chattels  of  the  said  CD,  in  your  bailiwick, 

except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands 

and  tenements,  rectories,  tithes,  rents,  and  hereditaments^  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick  as  the  said  C2>.,  or  any  person  or  persons  in  trust  for 
him  was  or  were  seised  or  possessed  of  on  the  said 
day  of  {a)  or  at  any  time  afterwards,  or  over  which  the 

said  CD,  on  the  said  day  of  (a),  or  at 

any  time  afterwards  had  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said  A.B,j  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  aud  tenure  thereof,  to  him  and  to  his  assigns  until 
the  said  two  several  sums  of  I,  and  /.  toge- 

ther with  interest  as  aforesaid,  shall  have  been  levied.  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  in  our  Court  aforesaid,  immediately  after  the  execution 
thereof  under  your  seals,  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement.  And  have  there 
then  this  writ. 

Witness  oiuiselves  at  Westminster,  <fec. 


Writ  of  Venditioni  £xp<ma$. 

1875.      B.  No. 
O.  42,  R.  12.        In  the  High  Coui-t  of  Justice, 

Division. 

Between  A,B, Plaintiff, 

and 
CD.  and  others        .        .        .     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the 
goods  and  chattels  of  CD,  [here  recite  the  fieri  facioB  to  tlu  end  . 
And  on  the  day  of  you  returned  to  us 

in  the  Division  of  our  High  Court  of  Justice  afore- 

said, that  by  virtue  of  the  said  writ  to  you  directed  you  had  taken 
goods  and  chattels  of  the  said  CD,  to  the  value  of  the  money  and 
interest  aforesaid,  which  said  goods  and  chattels  remained  in  your 
hands  unsold  for  want  of  buyers.  Therefore,  we  being  desirous 
that  the  said  A,B.  should  be  satisfied  his  money  and  interest  afore- 
said, conmiand  you  that  you  expose  to  sale  and  sell,  or  cause  to  be 
sold,  the  goods  and  chattels  of  the  said  CD,^  by  you  in  form  afore- 
said taken,  and  every  part  thereof,  for  the  best  price  that  can  be 

(a)  The  day  on  which  the  deeree  or  order  wm  made. 
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gotten  for  the  same,  and  have  the  money  arising  from  such  sale    Forms. 

before  us  in  our  said  Court  of  Justice  immediately  after  the  execu- 

tion  hereof,  to  be  paid  to  the  said  A,  B,     And  have  there  then  tliis 
writ. 

Witness  ourself  at  Westminster,  the  day  of 

in  the  year  of  our  reign. 


4.  Writ  of  Fieri  Facias  de  Bonis  Ecdesiasticis. 

1875.     B.  No.      0.  42,  E.  12. 
In  the  High  Court  of  Justice, 

Division. 

Between  A,B, Plaintiff, 

and 
CD,  and  others        .        .        .     Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Right 
Beverend  Father  in  God  [Johii\  by  Divine  permission  Lord  Bishop 
of  greeting  :  We  command  you,  that  of  the  ecclesias- 

tical goods  of  CZ>.,  clerk  in  your  diocese,  you  cause  to  be  made 
L  which  lately  before  us  in  our  High  Court  of  Justice 
in  a  certain  action  \or  certain  actions,  a<  the  case  may  he\  wherein 
A,B,  is  plaintiff  and  0,D,  is  defendant  \or  in  a  certain  matter  there 
depending,  intituled  *^  In  the  matter  of  E,F,^^  as  the  case  may  he\ 
by  a  judgment  [or  order,  as  the  case  may  he\  of  our  said  Court 
bearing  date  the  day  of  ,  was  adjudged 

\or  ordered,  as  tlie  case  may  be]  to  he  paid  by  the  said  G,D,  to  the 
said  A.B,^  together  with  interest  on  the  said  sum  of 
at  the  rate  of  I,  per  centum  per  annum,  from  the 

day  of  and  have  that  money,  together 

with  such  interest  as  aforesaid,  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.B.^ 
for  that  our  sheriff  of  returned  to  us  in  our  said  Court 

on  [or  "at  a  day  now  passed"]  that  the  said  CD. 

had  not  any  goods  or  chattels  or  any  lay  fee  in  his  bailiwick  whereof 
he  could  cause  to  be  made  the  said  l.  and  interest  afore- 

said or  any  part  thereof,  and  that  the  said  CD.  was  a  beneficed 
clerk  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish 
church  of  ,  in  the  said  sheriff's  county,  and  within 

your  diocese  [as  in  the  r€turn\^  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  and  have  you  there  then  this 
writ.     Witness  ourself  at  Westminster,  the  day  of 

iu  the  year  of  our  Lord 
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Forms.        5.   Writ  of  Fieri  Facias  to  tlu  Arcfthisltop  de  Bonis  EccUsiasticU 

during  tlie  Vacancy  of  a  Bithop^s  See. 

Victoria  [«fec.  as  in  tlie  preceding  form]  :  To  the  Right  Reverend 
Father  in  God  [John]  by  Divine  Providence  Lord  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  greeting : 
We  command  yon,  that  of  the  ecclesiastical  goods  of  CD,,  clerk  in 
the  diocese  of  which  is  within  the  province  of  Canter- 

bury, as  ordinary  of  that  church,  the  episcopal  see  of 
now  being  vacant,  you  cause  to  be  made  [&a,  conclude  as  in  tlie 
preceding  form]. 


6.   Writ  of  Sequestrari  Facias  de  Bonis  Ecclesiasticis. 

1875.     B.  No. 
O.  42,  R.  12.    In  the  High  Court  of  Justice, 

Division. 

Betwen-4.Z?.  .  .  .  Plaintiff, 

and 
CD.  .  .  .  Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  nnd  Ireland  Queen,  Defender  of  the  Faith :  To  the  Right 
Reverend  Father  in  God  [John]  by  Divine  permission  Lord  Bishop 
of  greeting :    Whereas  we  lately  commanded  our 

sheriff  of  that  he  should  omit  not  by  reason  of  any 

liberty  of  his  county,  but  that  he  should  enter  the  same,  and  causo 
[to  be  made,  if  after  tlie  return  to  a  fieri  facias,  or  delivered,  i/ a/if^r 
tlhe  return  to  an  elegit,  dr.,  and  in  either  case  recite  tliefoimer  writ.] 
And  whereupon  our  said  sheriff  of  on 

[or  "  at  a  day  past "]  returned  to  us  in  the  Division 

of  our  said  Court  of  Justice,  that  the  said  CD .  was  a  beneficed 
clerk  j  that  is  to  say,  rector  of  the  rectoiy  [or  vicar  of  the  vicarage] 
and  parish  church  of  in  the  county  of  ^ 

and  within  your  diocese,  and  that  he  had  not  any  goods  or  chattels^ 
or  any  lay  fee  in  his  bailiwick  [here  follow  tJte  words  of  tlie  sheriff's 
return.]  Therefore,  we  command  you  that  you  cuter  into  the  said 
rectory  [or  vicarage]  and  parish  church  of  ,  and  take 

and  sequester  the  same  iu  your  possession,  and  that  you  hold  the 
same  in  your  possession  until  you  shall  have   levied  the  said 

I.  and  interest  aforesaid,  of  the  rent,  tithes,  rent- 
chains  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  in  your  diocese  of  and 
belonging  to  the  said  rectory  [or  vicarage]  and  parish  chiuch  of 

and  to  the  said  CD.  as  rector  [or  vicar]  thereof  to 
be  rendered  to  the  said  A.B.,  and  what  you  shall  do  therein  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ  Witness  ourself  at 
Westminister,  the  day  of  in  the  year  of 

our  Lord 
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7.  }Yrit  of  Possemon, 


187 


B.  No. 


riaintiff, 

DefeudanU. 

,  greeting : 


In  the  Hij»h  Court  of  Justice, 

Division. 

Between  A,B, 

and 
CD.  and  others 

Victoria,  to  the  sheriff  of 

Whereas  lately  in  our  High  Court  of  Justice,  by  a  judgment  of  the 

Division  of  the  same  Court  \^A.B,  recovered]  or  [^E.F. 
was  ordered  to  deliver  to  A,B,'\  possession  of  all  that 
with  the  appurtenances  in  your  bailiwick  :  Therefore,  we  command 
you  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same,  and  without  delay  you  cause  the  said  A,B. 
to  have  possession  of  the  said  land  and  premises  with  the  appurte- 
nances. And  in  what  manner  you  have  executed  this  our  writ 
make  appear  to  the  Judges  of  the  Division  of  our 

High  Court  of  Justice  immediately  after  the  execution  hereof,  aud 
have  you  there  then  this  writ.     Witness,  (S:c. 


Forms. 

0.  42,  B.  12. 


8.   Writ  of  Dtlivti'y, 


187 


B.  No. 


Plaintiff, 
Defendants. 


In  the  High  Court  of  Justice, 

Division. 

Between  A,B, 

and 
CD,  and  others 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

greeting  :  We  command  you,  that  without  delay  you 
cause  the  following  chattels,  that  is  to  say  \fiere  enumerate  the 
chatteU  recovered  hy  tlu  judgrMWt  for  the  return  of  which  execution 
lias  been  ordered  to  issue]^  to  be  returned  to  A.B.,  which  the  said 
A  J.  lately  in  our  recovered  against  CD.  [or  CD.  was 

ordered  to  deliver  to  the  sidd  A.B.]  in  an  action  in  the 
division  of  our  said  Court.  And  we  further  command  you,  that  if 
the  said  chattels  cannot  be  found  in  yoiur  bailiwick,  you  distrain 
the  said  CD.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  the  said  CD.  nor  any  one  for  him  do  lay  hands  on  the  same 
until  the  said  CM.  render  to  the  said  A.B.  the  said  chattels ;  and 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  the  Judges  of  the  Division  of  our  High  Court  of 

Justice,  immediately  after  the  execution  hereof,  and  have  you  there 
then  this  writ.    Witness,  &c. 


0.  42,  R.  42. 
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Forms.    The  Like,  but  instead  of  a  Distress  until  the  Chattel  is  returned, 
commanding  the  Sheriff  to  levy  on  Defendants  Goods  the  as- 
sessed Value  of  it. 

[Proceed  as  in  flie  preceding  form  until  tlie*  (a)  and  then  thus:'] 
And  we  further  command  you,  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick,  of  the  goods  and  chattels  of  the  said  CD, 
in  your  bailiwick  you  cause  to  be  made  l.[tlie  assessed 

value  of  tlie  cJhattels\  and  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  the  Judges  of  the 
Division  of  our  High  Court  of  Justice  at  Westminster,  immediately 
after  the  execution  hereof,  and  have  you  there  then  this  writ. 
Witness,  Jtc. 


9.   Writ  of  Attachment 

187    .     B.  No. 
0.  42,  R.  12.    Iq  t^e  High  Court  of  Justice, 

Division. 

Between  A.B, Plaintiff, 

and 
CD.  and  others        .        .        .    Defendauts. 

Victoria,  &c 

To  the  sheriff  of  greeting 

We  command  you  to  attach  CD,  so  as  to  have  him  before  us  in 
the  Division  of  our  High  Court  of  Justice  whereso- 

ever the  said  Court  shall  then  be,  there  to  answer  to  us,  as  well 
touching  a  contempt  which  he  it  is  alleged  hath  committed  against 
us,  as  also  such  other  matters  as  shall  be  then  and  there  laid  to 
his  charge,  and  further  to  perform  and  abide  such  order  as  our 
said  Court  shall  make  in  this  behalf,  and  hereof  fail  not,  and 
bring  this  writ  with  you.    Witness,  (Sec. 


10.  Writ  of  Sequestration, 

187.     .    B.  Na 

0  42  H  12    ^^  ^^  Sigl^  Court  of  Justice, 
'    '     '  Division. 

Between  A,B. Plamtiff, 

and 
CD,  and  others  .    Defendants. 

Victoria^  ko. 

To  [names  of  not  less  than  four  Commissioners]  greeting. 

Whereas  lately  in  the  Division  of  our  High  Court  of 

(a)  ThiB  is  an  error  in  Queen's  printer's  copy;  there  is  no  asterisk  in  preceding 
fonn. 
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Justice  in  a  certain  action  there  depending,  wherein  A.B.  is  plain-    Forms. 

tiif  and  (7.2).  and  othera  are  defendants  [or,  in  a  certain  matter 

then  depending,  intituled  "  In  the  matter  of  £J*.,'*  as  tlie  case  may 
he]  by  a  judgment  [or  order,  as  the  case  may  he]  of  our  said  Court 
made  in  the  said  action  [or  matter],  and  bearing  date  the 
day  of  187  ,  it  was  ordered  that  the  said  CD.  should 

[pay  into  Court  to  the  credit  of  the  said  action  the  sum  of  ^., 

or,  as  the  case  may  he].  Know  ye,  therefore,  that  we,  in  confi- 
dence of  your  prudence  and  fidelity,  have  given,  and  by  these 
presents  do  give  to  you,  or  any  three  or  two  of  you,  full  power  and 
authority  to  enter  upon  nil  the  messuages,  lands,  tenements,  and 
real  estate  whatsoever  of  the  said  CD,,  and  to  collect,  receive,  and 
sequester  into  your  hands  not  only  all  the  rents  and  profits  of  his 
said  messuages,  lands,  tenements,  and  real  estate,  but  also  all  his 
goods,  chattels,  and  personal  states  whatsoever ;  and  therefore  we 
command  you,  any  three  or  two  of  you,  that  you  do  at  certain 
proper  and  convenient  days  and  hours,  go  to  and  enter  upon  all 
the  messuages,  lands,  tenements,  and  real  estates  of  the  said  CD,, 
and  that  you  do  collect,  take,  and  get  into  your  hands  not  only  the 
rents  and  profits  of  his  said  real  estate,  but  also  all  his  goods, 
chattels,  and  personal  estate,  and  detain  and  keep  the  same  under 
sequestration  in  your  hands  until  the  said  CD.  shall  [pay  into 
Court  to  the  credit  of  the  said  action  the  sum  of  /.,  or 

<u  tJh€  case  may  he\  clear  his  contempt,  and  our  said  Court  make 
other  order  to  the  contrary.     Witness,  <kc. 
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Sched.  2. 

Repealed 

ENACraiENTS. 


SECOND    SCHEDULK 


SESSION    AND   CHAPTER. 


6  Geo.  4,  c.  84 


32  &  33  Vict.  c.  71  . 


32  k  33  Vict.  c.  83  . 


86  &  87  Vict.  c.  66  . 


TITLE. 


EXTENT  OF   EEPKaL. 


An  Act  to  provide  for  the 
augmenting  the  salaries 
of  the  Blaster  of  the 
Rolls  and  the  Vice- 
Chanoellor  of  England, 
the  Chief  Baron  of  the 
Court  of  Exchequer, 
and  the  Puisne  Judges 
and  Barons  of  the  Courts 
in  Westminster  Hall, 
and  to  enable  His  Ma- 
jesty to  grant  an  annuity 
to  such  Vice*Chancellor, 
and  additional  annuities 
to  such  Master  of  the 
Rolls,  Chief  Baron,  and 
Puisne  Judges  and 
Barons  on  their  resigna- 
tion of  their  respective 
offices. 

The  Bankruptcy  Act,  1869 


Section  seven. 


Section  one  hundred  and 

sixteen  from  ''  provided 

"that  at  any  time,** 

inclusive,  to  the  end  of 

-the  section. 


The  Bankruptcy  Repeal  Section  nineteen  from 
and  Insolvent  Court  I  "provided  that  at  any 
Act,  1869.  "time,**    inclusive,   to 


Supreme  Court  of  Judica- 
tore  Act,  1873. 


end  of  the  section. 

So  much  of  sections  three 
and  sixteen  as  relates  to 
the   London    Court   of 
Bankruptcy,  secUon  six, 
section     nine,    section 
ten,  so  much  of  section 
thirteen,  as  relates  to 
additional  judges  of  the 
Court  of  Appeid,  section 
thirty-four   from   "all 
*'  matters   pending   in 
"the  London  Court  of 
"  Bankruptcy,*' to  "  Lon- 
"don  Court  of  Bank- 
*  *  ruptcy,"  section  thirty- 
five,  section  f orty-ei|^t, 
section  fifty-three,  sec- 
tion sixty-three,  section 
sixty-eight,  section  sixty- 
nine,   section    seventy, 
section  teventy-one,  sec- 
tion seventy-two,  lectioii 
seyenty-three^     section 
seyenty-fonr,   and    tiie 
whole  of  the  schedule. 


ADDITIONAL   KULES   OF   COUET, 

Under  tlie  Supreme  Court  of  Judicature  Act,  1875. 

(London  Gaibtte,  2ith  August,  1875.) 


At  the  Coui-t  at  Osborne  House,  Isle  of  Wight,  the  12th 

day  oi  August,  1875. 

PRESENT, 

The  QCTEEN'S  Most  Excellent  Majesty  in  CounciL 

Whereas  by  an  Act  passed  in  the  present  session  of 
Parliament  intituled  "An  Act  to  amend  and  extend  the 
Supreme  Court  of  Judicature  Act  1873,"  it  is  enacted  that 
Her  Majesty  may,  at  any  time  after  the  passing  and  before 
the  commencement  of  the  said  Act,  by  Order  in  Council, 
made  upon  the  recommendation  of  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
Baron  of  the  Exchequer  and  the  Lords  Justices  of  Appeal  in 
Chancery  or  any  five  of  them  and  the  other  Judges  of  the 
several  Couiis  intended  to  be  united  and  consolidated  by  the 
said  principal  Act  as  amended  by  the  said  Act,  or  of  a 
majority  of  such  other  Judges,  make  any  furtlier  or  addi- 
tional Rules  of  Court  for  canying  the  said  principal  Act  and 
the  said  Act  into  effect,  and  in  particular  for  all  or  any  of 
the  following  mattera,  so  far  as  they  are  not  provided  for  by 
the  rules  in  the  first  schedule  to  the  said  Act ;  that  is  to 
say,  (1)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  of  any  divisional  or 
other  Courts  thereof  respectively,  and  of  the  Judges  of  the 
said  High  Court  sitting  in  chambers ;  and  (2)  For  regulating 
the  pleadings  practice  and  procedure  in  the  High  Court  of 
Justice  and  Court  of  Appeal ;  and  (3)  Generally  for  regu- 
lating any  matters  relating  to  the  practice  and  procedure  of 

o  o 
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12  Auo.  1875.  the  said  Courts  respectively  or  to  the  duties  of  the  officers 
thereof  or  of  the  Supreme  Court  or  to  the  costs  of  pro- 
ceedings therein : 

Now  therefore  Her  Majesty,  in  pursuance  of  the  said  Act 
and  by  and  with  the  advice  of  Her  Privy  Council,  and  upon 
the  recommendation  of  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of  the 
Exchequer  and  the  Lords  Justices  of  Appeal  in  Chancery 
and  a  majority  of  the  other  Judges  of  the  seveitJ  Courts 
intended  to  be  united  and  consolidated  by  the  said  principal 
Act  as  amended  by  the  said  Act,  is  pleased  to  make  and 
issue  the  additional  Rules  of  Court  following  for  the  purposes 

aforesaid. 

C.  L.  Peel. 


Additional  Rules  of  Court  under  the  Supreme  Court  of 

Judicature  Act,  1875. 

« 

Ord.  1.  ORDER   L 

DepositioTiR  for     Where  any  written  deposition  of  a  witness  has  been  filed 

bTpri^utcd.^  ^  ^^^  ^^®  ^^  ^  *^^^»  ®^^^  deposition  shall  be  printed,  unless 
otherwise  ordered. 


Ord.  2.  ORDER   IL 

Rules  as  to  The  Rules  of  Court  as  to  printing  depositions  and  affidavits 

sSoM  not^to  ^  ^  ^s^^  ^^  *  *"^  ^^^^  "o*  apply  ^  depositions  and  affi- 
apply  where     davits  which  have  previously  been  used  upon  any  proceeding 

they  have  been      . ,  r       ai.*i.  -aj 

before  used  in  Without  having  been  pnnted, 

writing. 

Ord.  3.  ORDER   III 

Affidavits  not  Other  afijdavits  than  those  required  to  be  printed  by  Order 
S^^ie'er  XXXVIIL,  Rule  6,  in  the  schedule  to  the  Supreme  Court  of 
may  be  printed  Judicature  Act,  1875,  may  be  printed  if  all  the  parties 
ofdw™'^*  **'    interested  consent  thereto,  or  the  Court  or  Judge  so  cider. 
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ORDER    IV.  Ord.  4. 

The  3rd  Rule  of  the  Order  XXXIV.,  in  the  first  schedule  Spedlal  case  to 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply  to  q  g*^  ^^  3 
a  special  case,  pursuant  to  the  Act  of  13    &  14  Victoria, 
c.  35. 

ORDER    V.  Ord.  6. 

Where,  pursuant  to  Rules  of  Court,  any  pleading,  special  Where  plead- 
case,  petition  of  right,  deposition,  or  aflBdavit  is  to  be  printed,  pointed  and 
and  where  any  printed  or  other  oflSce  copy  thereof  is  to  be  ^^^  copy  to 
taken,  the  following  regulations  shall  be  observed  : — 

1.  The  party  on  whose  behalf  the  deposition  or  affidavit  is  Party  on  whose 
taken  and  filed  is  to  print  the  same  in  the  manner  pro-  p,^^  ^  ^^^ 
vided  by  Rule  2  of  Order  LVI.  in  the  first  schedule  to  0.  66,  R.  2. 
the  Supreme  Court  of  Judicature  Act,  1875. 

2.  To  enable  the  party  printing  to  print  any  deposition  Officer  with 
the  officer  with  whom  it  is  filed  shall  on  demand  deliver  T^i?™,  ^it^l^ 

deliver  copy  on 

to  such  party  a  copy  written  on  draft  paper  on  one  side  draft  paper  on 

1  one  side. 

3.  The  party  printing  shall,  on  demand  in  writing,  furnish  Party  printing 
to  any  other  party  or  his  solicitor  any  number  of  printed  ^  furnish  on 
copies,  not  exceeding  ten,  upon  payment  therefor  at  the  other  party 
rate  of  Id.  per  folio  for  one  copy,  and  id.  per  folio  for  Panted  copie?. 

every  other  copy.  10,  at  id.  per  folio  for  firet  copy  and  {d.  per  folio  for  rest. 

4.  The  solicitor  of  the  party  printing  shall  give  credit  for  Solicitor  of 
the   whole   amount  payable    by   any  other  party  for  ^*^7  P^^°^^^^^^ 

printed  copies.  for  amount. 

5.  The  party  entitled  to  be  furnished  with  a  print  shall  ^^rty  entitled 

X  1        11  J  "L  •  J.     r  'ij.  ^  copies  not 

not  be  allowed  any  charge  in  respect  01  a  written  copy,  allowed  any 
unless  the  Court  or  Judge  shall  otherwise  direct.  charge  for 

written  copy, 

6.  The  party  by  or  on  whose  behalf  any  deposition,  affi-  Party  on  whose 
davit,  or  certificate  is  filed,  shall  leave  a  copy  with  the  ^o^*^^®^h 
oflBcer  with  whom  the  same  is  filed,  who  shall  examine  to  leave  copy 
it  with  the  original  and  mark  it  as  an  oflBce  copy  j  such  ^^o  jg^*^' 
copy  shall  be  a  copy  printed  as  above  provided  where  amineandmark 
such  deposition  or  affidavit  is  to  be  printed.  tote^'frin^^' 

copy  where  printing  required. 

7.  The  party  or  solicitor  who  has  taken  any  printed  or  Party  who  has 
written  office  copy  of  any  deposition  or  affidavit  is  to      ®°  °  ^ 

o  o  2 
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Where  party 
entitled  to  copy 
of  document 
filed  on  behalf 
of  aTiother,  not 
printed,  copy 
to  be  furnished 


coi)y  to  make 
written  aijpli- 
cation,  under- 
taking to  pay. 
Copy  to  be  de- 
livered twenty- 
four  hours  after 
request  and 
undertaking 
received. 


12  Auo.  1875.  produce  the  same  upon  every  proceeding  to  which  the 

Ord.  6.  same  relates., 

copy  to  produce  same  on  every  proceeding  to  which  it  relates. 

8.  Where  any  party  is  entitled  to  a  copy  of  any  deposition, 
affidavit,  proceeding  or  document  filed  or  prepared  by 
or  on  behalf  of  another  party,  which  is  not  required  to  be 
printed,  such  copy  shall  be  furnished  by  the  party  by  or 
on  whose  behalf  the  same  has  been  filed  or  prepared. 

by  party  on  whose  behalf  filed. 

Party  requiring      9.  The  party  requiring  any  such  copy,  or  his  solicitor,  is  to 

make  a  written  application  to  the  party  by  whom  the 
copy  is  to  be  furnished,  or  his  solicitor,  with  an  under- 
taking to  pay  the  proper  charges,  and  thereupon  such 
copy  is  to  be  made  and  ready  to  be  delivered  at  the 
expiration  of  twenty-four  hours  after  the  receipt  of  such 
request  and  undertaking,  or  within  such  other  time  as 
the  Court  or  Judge  may  in  any  case  direct,  and  is  to  be 
furnished  accordingly  upon  demand  and  payment  of  the 
proper  charges. 

10.  In  the  case  of  an  ex  parte  application  for  an  injunction 
or  writ  of  7i€  exeat  regno,  the  party  making  such  appU- 
cation  is  to  furnish  copies  of  the  affidavits  upon  which 
it  is  granted  upon  payment  of  the  proper  charges  imme- 
diately upon  the  receipt  of  such  written  request  and 
undertaking  as  aforesaid,  or  within  such  time  as  may  be 
specified  in  such  request,  or  may  have  been  directed  by 
the  Court : 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every  affi- 
davit filed  on  whose  behalf  it  is  so  filed,  and  such  note 
shall  be  printed  on  every  printed  copy  of  an  affidavit  or 
set  of  affidavits,  and  copied  on  every  office  copy  and 
copy  furnished  to  a  party. 

printed,  and  copied  in  every  office  copy  and  copy  furnished  to  party. 

Name  and  ad-       12.  The  name  and  address  of  the  party  or  solicitor  by 

whom  any  copy  is  furnished  is  to  be  endorsed  thereon  in 
like  manner  as  upon  proceedings  in  Court,  and  such 
party  or  solicitor  is  to  be  answerable  for  the  same  being 
a  true  copy  of  the  original,  or  of  an  office  copy  of  the 
original,  of  which  it  purports  to  be  a  copy,  as  the  case 
may  be. 
13.  The  folios  of  all  printed  and  written  office  copies,  and 
copies   delivered   or    furnished    to    a  party,   shall    be 


In  ex  parte 
application  for 
ne  exeat,  party 
applying,  to 
furnish  copies 
of  afiidavita 
immediately  on 
request  and 
un<lert;iking.  or 
within  time  re- 
quested or 
ordered. 

To  be  stated  in 
note  at  foot  of 
atii davit  on 
whose  l^half 
filed,  note  to 
be  printod 
where  affidavit 


dre.s.s  of  party 
or  solicitor  by 
whom  cojjy 
furnished,  to 
be  indorsed  on 
copy  who  is 
'answerable  for 
truth  of  copy. 


Folios  to  be 
numbered  in 
margin  of  all 
copies  delivered 
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numbered  consecutively  in  the  margin  thereof,  and  such  12  Aug.  1857. 
written  copies  shall  be  written  in  a  neat  and  legible    Ord.  6. 
manner  on  the  same  paper  as  in  the  case  of  printed  ©r  furnished  to 

copies.  party. 

14.  In  case  any  party  or  solicitor  who  shall  be  required  to  l^  v^j  or 
furnish  any  such  written  copy  as  aforesaid  shall  either  quired  toTur* 
refuse  or,  for  twenty-four  hours  from  the  time  when  the  i^sh  written 
application  for  such  copy  has  been   made,  neglect  to  fug©  or  neglect 
furnish  the  same,  the  person  by  whom  such  application  for  twenty-four 
shall  be  made  shall  be  at  liberty  to  procure  an  office  nish,  party 
copy  from  the  office  in  which  the  original  shall  have  applying  may 
been  filed,  and  in  such  case  no  costs  shall  be  due  or  copy,  and  no 
payable  to  the  solicitor  so  making  default  in  respect  of  ^^^^  ^^^^^  ^® 

,v  •  !•    J  /•  payable  to 

the  copy  or  copies  so  applied  for.  defaulter  for  copy  applied  for. 

15.  Where,  by  any  order  of  the  Court  (whether 'of  appeal  Where  by  order 
or  otherwise),  or  a  Judge,  any  pleading,  evidence,  or  ^^  ^^^^  ^^ 
other  document  is  ordered  to  be  printed,  the  Court  or  document  to  be 
Judge  may  order  the  expense  of  printing  to  be  borne  P"°*«i,  Court 

i  o  Qj.  jnclffe  may 

and  allowed,  and  printed  copies  to  be  furnished  by  and  make  order 
to  such  parties  and  upon  such  terms  as  shall  be  thouffhjt  ^^^^  shaU  bear 

n  ^ost  of  pnnt- 

ut.  ing,  and  what  printed  copies  shall  be  furnished  as  shall  seem  fit. 


ORDER  VL  Ord.  6. 

The  following  regulations  as  to  costs  of  proceedings  in  the  Regnlations  as 
Supreme  Court  of  Judicature  shall  regulate  such  costs  from  ^  *^***^' 
the  commencement  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875  :— 

1.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  Solicitors  to 
the  fees  set  forth  in  the  column  headed  "lower  scale"  in  ^*;*^i^°" ^'^''' 
the  schedule  hereto —  schedule. 

In  all  actions  for  purposes  to  which  any  of  the  forms  of  In  actions  in 
indorsement  of  claims  on  writs  of  summons  in  Sections  II.,  ^1^/8*2^4^" 
IV.,  and  VII.,  in  Part  II.  of  Appendix  A.,  referred  to  in  the  and  7,  of  PaA 
3rd  Rule  of  Order  III,  in  the   schedule  to  the  Supreme  Ju;,' °^^^^^^^^^^^ 
Court  of  Judicature  Act,  1875,  or  other  similar  forms,  are  Order  3,  Eule 
applicable  (except  as  after  provided  in  actions  for  injunc- ijjj^^?^^^*^ 

tions);  provided. 

In  all  causes  and  matters  by  the  34th  section  of  the  Inactions,  &e., 
Supreme  Court  of  Judicature  Act,  1873,  assigned  to  the  ^^|,^*iq  *^  ""* 

Queen's  Bench  Division  of  the  Court ;        assigned  to  Queen's  Bench  Dirision. 
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12  Aug.  1875.      In   all   causes   and  matters  by  the  34th  section   of  the 
Qyj    Q     said  Act  assigned  to   the  Common  Pleas  Division   of  the 

Inactions,  &c.,  Court. 

by  same  section  assigned  to  Common  Pleas  Division. 

Inactions,  &c.,      In  all  causes  and  matters  by  the  34th  section  of  the  said 
tion^a^lff^ed    -^^^  assigned  to  the  Exchequer  Division  of  the  Court ; 

to   Exchequer  Division. 

Inactions,  &c.,      In  all  causes  and  matters  by  the  34th  section  of  the  said 
afs^neVto^*^^  -^^^  assigned  to  the  Probate,  Divorce,  and  Admiralty  Divi- 
Probate,  &c.,    gion  of  the  Court ; 
ivision.  ^^j  ^1^^  ^^  causes  and  matters  by  the  34th  section  of  the 

In  causes  &c 

assigned  to    '  Said  Act  assigned  to  the  Chancery  Division  of  the  Coiirt  in 
Chancenr  Divi-  ^^q  following  cases  (that  is  to  say) : — 

sion  m  follow-  o  ^  ^  / 

ing  cases.  -^    gy  creditors,  legatees  (whether  specific,  pecuniary,  or 

residuary),  devisees  (whether  in  trust  or  otherwise), 
heirs-at-law  or  next-of-kin,  in  which  the  personal  or 
real  or  personal  and  real  estate  for  or  against  or  in 
respect  of  which  or  for  an  account  or  administration  of 
which  the  demand  may  be  made  shall  be  under  the 
amount  or  value  of  1,000Z. 

2.  For  the  execution  of  trusts  or  appointment  of  new 
trustees  in  which  the  trust  estate  or  fund  shall  be  under 
the  amount  or  value  of  l,000i!. 

3.  For  dissolution  of  paitnei-ship  or  the  taking  of  partner- 
ship or  any  other  accounts  in  which  the  partnership 
assets  or  the  estate  or  fund  shall  be  under  the  amount 
or  value  of  IfiOOL 

4.  For  foreclosure  or  redemption,  or  for  enforcing  any 
charge  or  lien  in  which  the  mortgage  whereon  the  suit 
is  founded,  or  the  charge  or  lien  sought  to  be  enforced, 
shall  be  under  the  amount  or  value  of  1,000Z. 

5.  And  for  specific  performance  in  which  the  purchase- 
money  or  consideration  shall  be  under  the  amount  or 
value  of  IfiOOl. 

6.  In  all  proceedings  under  the  Trustees  Relief  Acts,  or 
under  the  Trustees  Acts,  or  under  any  of  such  Acts,  in 
which  the  trust  estate  or  fund  to  which  the  proceeding 
relates  shall  be  under  the  amount  or  value  of  l,000i. 

7.  In  all  proceedings  relating  to  the  guardianship  or  main- 
tenance of  infants,  in  which  the  property  of  the  infant 
shall  be  under  the  amount  or  value  of  l,OOOZ. 

8.  In  all  proceedings  by  original  special  case,  and  in  all 
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proceedings  relating  to  funds   carried  to  separate  ac-  ^2  Auq.  1875. 
counts,  and  in  all   proceedings  under  any  railway  or    Ord.  6. 
private  Act  of  Parliament,  or  under  any  other  statutory 
or   summary  jurisdiction,  and  generally  in    all    other 
cases  where  the  estate  or  fund  to  be  dealt  with  shall 
be  under  the  amount  or  value  of  1,000^. 

2.  Solicitor  shall  be  entitled  to  charge  and  be  allowed  the  Soliciton 
fees  set  forth  in  the  column  headed  "higher  scale  "  in  the  fj^^^^ 
schedule  hereto ;    in  all  actions  for  special  injunctions  to  higher  scale  in 
restrain  the  commission  or  continuance  of  waste,  nuisances,  ^^^q^"  jJJ* 
breaches  of  covenant,  injuries  to  property  and  infringement  special  injunc- 
of  rights,  easements,  patents  and  copyrights,  and  other  similar  gi^n*wMte 
cases  where  the  procuring  such  injunction  is  the  principal  nuisances, 
relief  sought  to  be  obtained,  and  in  all  cases  other  than  those  j^^  i^j^jt) 
to  which  the  fees  in  the  column  headed  "  lower  scale  "  are  property,  in- 
hereby  made  applicable.  ri^te,°^^° 

ments,  patents,  copyrights,  &c.,  where  injunction  principal  relief, 
and  in  all  cases  other  "than  those  where  lower  scale  made  applicable. 

3.  Notwithstanding  these  rules,  the  Court  or  Judge  may  in  ^^«8.  notwith- 
any  case  direct  the  fees  set  forth  in  either  of  the  said  two  or  Judge  may 
columns  to  be  allowed  to  all  or  either  or  any  of  the  parties,  ^'F^®^  ^««f  ^^ 

,,,  .i»Ai.  either  column 

and  as  to  all  or  any  pai-t  of  the  costs.  to  be  aUowed 

to  any  party  as  to  all  or  any  part  of  costs. 

4.  The  provisions  of  Order  LXIII.,  in  the  first  schedule  to  Provisions  of 
the  Supreme  Court,  of  Judicature  Act,  1875,  shall  apply  to  appiy^  to  tiLe 
these  rules.  rules. 


The  SCHEDULE  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean 
the  Order  or  Rule  so  numbered  in  the  First  Schedule  to 
the  Supreme  Court  of  Judicature  Act,  1875. 

Writs,  Suxmonses,  ard  Warrakts. 

Lower  Scale.  Hlf^her  Scale. 
A    9.     d.         £    $,    d. 

Writ  of  summons  for  the  commencement  of  any  action     .     0    6     S  0  18     4 

And  for  endorsement  of  claim,  if  special    .         .         ..060  060 

Concurrent  writ  of  summons 0    6     8  0     6     8 

Renewal  of  a  writ  of  summons  .         .         .         ..068  068 

Notice  of  a  writ  for  service  in  lieu  of  writ  out  of  juris- 

diction 040  050 

Writ  of  inquiry 110  110 

Writ  of  mandamus  or  injunction 0  10    0  110 
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12  Auo.  1876.  Or  per  folio     •        ,         .        , 014        014 

^     ,     ~       Writ  of  subpoena  ad  testificandum  duces  tecum        .         .068         068 
Urd.   O.     And  if  more  than  four  folios,  for  each  folio  Injyond  four    0     14         0     14 

Writ  or  writs  of  Bul»p<tna  ad  testificandum  for  any  number 
of  ])crson«  not  exceeding  three,  and  the  same  for 
every  additional  numl)er  not  exceeding  three       ..068         068 

Writ  of  distriu-^jus,  pursuant  to  statute  6  Vict.  c.  8  .     0  13     4         0  13     4 

Writ  of  execution,  or  otlier  writ  to  enforce  any  judgment 

or  order 070         0  10     0 

And  if  for  more  than  four  folios,  for  each  folio  beyond  four     0     14         0     14 

Procuring  a  writ  of  execution  or  notice  to  the  sheriff, 

marked  with  a  seal  of  renewal         .         .         .         .068         068 

Notice  thereof  to  serve  on  sheriff 0     4     0         0     6     0 

Any  writ  not  included  in  the  above        .         .         .         .070         0  10    0 
These  fees  include  all  endorsements  and  copies,  or 
praeciixjs,  for  the  officer  sealing  them,  and  attendances 
to  issue  or  seal,  but  not  the  Court  fees. 

Summons  to  attend  at  Judges'  Chambers    .         .         ..030         068 

Or  if  specifil,  at  taxing  officer's  discretion,  not  exceeding  .068        110 

Copy  for  the  judge,  when  required  .         .         .         .020        020 

Or  jTer  folio      .........         —  004 

Original    summons  for  proceedings  in  Chambers   in  the 

Chancery  division 0  13     4         110 

And  attending  to  get  same  and  duplicate  sealed,  and  at 
the  i'ro])er  office  to  file  duplicate  and  get  cojjies  for 
service  stamped 0  13     4         0134 

Copy  for  the  judge 020         020 

Or  per  folio     .........         —  004 

Endorsing  same  and  copies  under  8th  rule  of  the  85th  of 
the  Consolidated  General  Orders  of  the  Court  of 
Chanceiy 068        068 

Services,  Notices,  aitd  Demands. 

Service  of  any  writ,  summons,  warrant,  interrogatories, 

petition,  order,  notice,  or  demand  on  a  party  who  has 

not  entered  an  appearance,  and  if  not  authorised  to 

be  seiTed  by  post 060        060 

If  served  at  a  distance  of  more  than  two  miles  from  the 

nearest  place  of  business,  or  office  of  the  solicitor 

senriug  the  same,  for  each  mile  beyond  such  two  miles 

therefrom 010         010 

Where  in  consequence  of  the  distance  of  the  party  to  be 

served,  it  is  proper  to  effect  such  service  through  an 

agent  (other  than  the  London  agent),  for  correspond- 
ence in  addition         .         .         .         .         .         ..070         070 

Where  more  than  one  attendance  is  necessary  to  effect 

service,  or  to  ground  an  application  for  substituted 

service,  such  further  allowance  may  be  made  as  the 

taxing  officer  shall  think  fit. 
For  service  out  of  the  juriB<liction  such  iJlowance  is  to  be 

made  as  the  taxing  officer  shall  thin^  fit. 
Service  where  an  appearance  ^w  been  entered  on  the 

solicitor  or  party 026        026 

Or  if  authorised  to  be  served  by  post  .  ..016        016 

Where  any  writ,  order,  and  notice,  or  any  two  of  them, 

have  to  be  served  together,  one  fee  only  for  service  is 

to  be  allowed. 

In  addition  to  the  above  fees,  the  following  allowances  are  to  be  made  : — 

As  to  writs,  if  exceeding  two  folios,  for  copy  for  service, 

per  folio  beyond  such  two 0     0     4        0     0     4 

As  to  summons  to  attend  at  the  Judges*  Chambers,  for 

each  copy  to  serve 010        020 

Or  per  folio 004        004 
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Lower  Scale.  Higher  Scale.  12  AuO.  1876. 

£     s.     d.         £     8.     d.  . 

As  to  notice  in  proceedings  to  wind  up  companies,   for  Ord     6 

preparing  or  filling  up  each  notice  to  creditors  to 

attend  and  receive  debts,  and  to  contrlbutories  to 

settle  list  of  contribu  lories     .         .         .         .         .010         010 
And  for  preparing  or  filling  up  each  notice  to  contrlbu- 
tories to  be  served  with  a  general  order  for  a  call,  or 

an  order  for  payment  of  a  call        .         .         .         .010         010 
And  for  drawing  notice  to  be  ser\'ed  on  contributories  or 

creditors  of  a  meeting,  per  folio  .         .         ..010         010 

For  each  copy  of  the  last-mentioned  notice  to  serve,  per 

foUo 0    0     4        0     0     4 

For  preparing  or  filling  up  for  service  in  any  other  cause 

or  matter,  each  notice  to  creditors  to  prove  claims, 

and  each  notice  that  cheques  may  be  received,  si)eci- 

fying  the  amount  to  be  received  for  principal  and 

interest,  and  costs,  if  any .         .         .         .         ..010         010 

For  preparing  notice  to  produce  or  admit,  and  one  copy  .050        076 
If  special  or  necessarily  long,  such  allowance  as  the  taxing 

officer  shall  think  proper,  not  exceeding  per  folio      .008        014 
And  for  each  copy  beyond  the  first,  such  allowance  as  the 

taxing  master  shall  think  proper,  not  exceeding  per 

foUo 0    0     4 

For  preparing  notice  of  motion 0    2     0 

Or  per  folio 010 

Copy  for  service    .         .         ,         •         .         .         .        .010 

Or  per  folio .         — 

For  preparing  any  necessary  or  proper  notice,  not  other- 
wise provided  for  and  demand         .         .         .         .016 
Or  if  special,  and  necessarily  exceeding  three  folios,  for 

preparing  same,  for  each  folio  beyond  three  ..010 

And  for  each  copy  for  service,  per  folio  beyond  such  three    0     0     4 
Copies  for  service  of  interrogatories  and  petitions,  and  of 

orders  with  necessary  notices  (if  any)  to  accompany, 

per  folio 004        004 

Except  as  otherwise  provided,  the  allowances  for  services 

include  copies  for  service. 
Where  notice  of  filing  affidavits  is  required,  only  one  notice 

is  to  be  allowed  for  a  set  of  affidavits  filed,  or  which 

ought  to  be  filed  together. 
In  proceedings  to  wind  up  a  company,  the  usual  charges 

relating  to  printing  shall  be  allowed  in  lien  of  copies 

for  service,  where  the  fee  for  copies  would  exceed  the 

charges  for  printing,  and  amount  to  more  than  £3. 
Where  any  appointment  is  or  ought  to  be  adjourned,  service 

of  a  notice  of  the  adjournment,  or  next  appointment, 

is  not  to  be  allowed. 

Appearanobs. 

Entering  any  appearance 068        068 

If  entered  at  one  time,  for  more  than  one  person,  for  every 

defendant  beyond  the  first 0    10        0    2    0 

If  a  person  appearing  to  a  writ  of  summons  to  recover  land 
limits  his  defence  by  his  memorandum  of  appearance, 
in  addition  to  the  above 0    6    8        0    6    8 

Instructiohs. 

To  sue  or  defend 0    6 

For  statement  of  complaint    .         .        .         .         .         .     0  13 

For  statement  or  further  statement  of  defence    .        ..06 
For  counter-claim  .        .        .         .         .        .        .06 

For  reply  by  plaintiff  when  defendant  sets  up  a  counter* 

claim 0  13    4        110 
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f\    ja    r%       For  reply  or  further  reply  in  any  other  case  by  plaintiff  or 
UTd,  O.  other  person,  with  or  without  joinder  of  issue  .         .068 

For  confession  of  defence  .         .         .         .         ..068 

For  joiuder  of  issue  without  other  matter  and  for  demurrer     0     6    8 
For  special  case,  special  petition,  any  other  pleading  (not 
being  a  summons),  and  interrogatories  for  examination 

of  a  party  or  witness 0     6     8 

To  amend  any  pleading     .         .         .         .         .         ..068 

For  atlidavit  in  answer  to  interrogatories,  and  other  special 

affidavits       .         .         .         .         .         .         .         .068 

To  appeal 0  13     4 

To  add  parties  by  order  of  Court  or  Judge       .         .         .068 
For  counsel  to  advise  on  eridence  when  the  evidence  in 

chief  is  to  be  taken  orally  .         .         .         .         ..068 

Or  not  to  exceed  .         .         ,         .         .         .         .     0  13     4 

For  counsel  to  make  any  application  to  a  Court  or  Judge 

where  no  other  brief  .         .         .         .         ..068 

For  brief  on  motion  for  special  injunction        .         .         .     0  13     4 

For  brief  on  hearing  or  trial  of  action  upon  notice  of  trial 

given,  whether  such  trial  be  before  a  Judge,  with  or 

without  a  jury,  or  before  an  official  or  special  referee, 

or  on  trial  of  an  issue  of  fact  before  a  judge,  com- 

misvsioner,  or  referee,  or  on  assessment  of  damages   .110        2    2    0 
For  such  brief,  and  for  brief  on  the  hearing  of  an  appeal 
when  witnesses  are  to  be  examined  or  cross-examined, 
such  fee  may  be  allowed  as  the  taxing  officer  shall 
think  fit,  having  regard  to  all  the  circumstances  of 
the  casGy  and  to  other  allowances,  if  any,  for  attend- 
ances on  witnesses  and  procuring  evidence. 
The  fees  for  instructions  for  brief  are  not  to  apply  to  a 
hearing  on  further  consideration. 

Dkawinq  Pleadinos  and  othkr  Docvhskts. 

Statement  of  claim        .         .         .         .         .         .         .     0  10 

Or  per  folio     .         .         .         .         .         .         .         ..01 

Statement  of  defence 0    5 

Or  per  folio     .         .         .         .         .         .         .         ..01 

Statement  of  defence  and  counter  claim  .         .         .         .05 

Or  per  folio     .         .         .         .         .         .         .         ..01 

Reply,  with  or  without  joinder  of  issue,  confession  of  de- 
fence, joinder  of  issue  without  other  matter,  demurrer, 
and  any  other  pleading  (not  being  a  petition  or  sum- 
mons) and  amendments  of  any  pleading  .         .         .05 

Or  per  folio     .         . 0     1 

Particulars,  breaches,  and  objections,  when  required,  and 

one  copy  to  deliver 050        068 

Or  such  amount  as  the  taxing  officer  shall  think  fit,  not 

exceeding  per  foUo 008        014 

If  more  than  one  copy  to  be  delivered,  for  each  other  copy 

per  folio       . 004        004 

Special  case,  whether  original  or  in  action,  affidavits  in 
answer  to  interrogatories  and  other  special  affidavits, 

special  petitions,  and  interro^^atories,  per  folio     ..010        010 
Brief,  on  trial  or  hearing  of  cause,  issue  of  fact,  assess- 
ment of  damages,  examination  of  witnesses,  demurrer, 
special  case  and  petition  before  a  Couit  or  Judge, 
sheriff,  commissioner,  i^feree,  examiner,  or  officer  of 
the  Court,  when  necessary  and  proper  in  addition  to 
pleadings,  including  necessary  and  proper  obeervar 
tions,  per  folio       .        .         .         .         .         .         .010        010 

Brief  on  application  to  add  parties     .         ...         ..068        0  10     0 

Or  per  folio 010         010 
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Lower  Scalo.  Higher  Scale.  ]2  Auo    1876 
£     s.     d.        £     ».     d. 


Brief  on  further  consideration,  i)er  sheet  of  10  folios  ..068        068      /\— ^    f\ 
Accounts,  statements,  and  other  documents  for  the  Judges'  V-lrU..  O. 

Chambers,  when  required,  and  lair  copy  to  leave,  per 

folio 0     0     8        0     14 

Advertisements  to  be  signed  by  Judge's  clerk,  including 

attendance  therefor 068        0  13    4 

Bill  of  costs  for  taxation,  including  copy  for  the  taxing 

officer 008        008 

Copies. 
Of  pleadings,  brie£s,  and  other  documents  where  no  other 

provision  is  made,  at  per  folio 0    0     4        0     0     4 

Where,  pursuant  to  Rules  of  Court,  any  pleading,  special 

case  or  petition  of  right,  or  evidence  is  printed,  the 

solicitor  of  the  party  printing  shall  be  allowed  for  a 

copy  for  the  printer  (except  when  made  by  the  officer 

of  the  court),  at  per  folio 0     0     4        0     0     4 

And  for  examining  the  proof  print,  at  per  folio  .         ..002        002 
And  for  printing  the  amount  actually  and  properly  paid 

to  the  printer,  not  exceeding  per  folio      .         .         .010        010 
And  in  addition  for  every  20  beyond  the  first  20  copies, 

at  per  folio 001        001 

And  where  any  i)art  shall  properly  be  printed  in  a  foreign 

language,  or  as  a  fao-simile,  or  in  any  unusual  or 

special  manner,  or  where  any  alteration  in  the  docu- 
ment being  printed  becomes  necessary  after  the  first 

proof,  such  further  allowance  shall  be  made  as  the 

taxing  officer  shall  think  reasonable. 
These  allowances  are  to  include  aU  attendances  on  the  printer. 
The  solicitor  for  a  party  entitled  to  take  printed  copies 

shall  be  allowed,  for  such  number  of  copies  as  he  shall 

necessarily  or  properly  take,  the  amount  he  shall  pay 

therefor. 
In  addition  to  the  allowances  for  printing  and  taking 

printed  copies,  there  shall  be  allowed  for  such  printed 

copies  as  may  be  necessary  or  proper  for  the  following, 

but  for  no  other  purpcwes  (videlicet) : — 
Of  any  pleading  for  delivery  to  the  ox)poBite  party,  or 

filing  in  default  of  appearance         .... 

Of  any  special  case  for  filing     ...... 

Of  any  petition  of  right  for  presentation,  if  presented  in 

print,  and  for  the  solicitor  of  the  Treasury,  and  ser- 
vice on  any  party  ....... 

Of  any  pleading,  special  case,  or  petition  of  right,  for  the 

use  of  the  Court  or  Judge  ...... 

Of  any  affidavit  to  be  sworn  to  in  print  .... 

And  of  any  pleading,  special  case,  petition  of  right,  or 

evidence  for  the  use  of  counsel  in  Court,  and  in 

country  agency  causes  when  proper  to  be  sent  as  a  close 

copy  for  the  use  of  the  country  solicitor,  at  per  folio    0     0     2         0    0    3 
Such  additional  allowances  for  printed  copi^  for  the  Court 

or  Judge,  and  for  counsel,  are  not  to  be  made  where 

written  copies  have  been  made  previously  to  printing, 

and  are  not  in  any  case  to  be  made  more  than  once 

in  the  progress  of  the  cause. 
Close  copies,  whether  printed  or  written,  are  not  to  be 

allowed  as  of  course,  but  the  allowance  is  to  depend 

on  the  propriety  of  making  or  sending  the  cojiies, 

which  in  each  case  is  to  be  shown  and  considered  by 

the  taxing  officer. 
Inserting  amendments  in  a  printed  copy  of  any  pleading, 

special  case,  or  petition  of  right,  when  not  reprinted    0     10        0    5    0 
Or  per  folio 004        004 
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12  Auo.  1875.  Lower  Scale.  Higher  Scale. 
£,    $.     d,        &    9.    d. 

Ord.  6.  Perusals. 

Of  statement  of  compbiiiit,  statement  of  defence,  reply, 
joinder  of  issue,  demurrer,  and  other  pleading  (not 
being  a  petition  or  summons)  by  the  solicitor  of  the 
pai-ty  to  whom  the  same  are  delivered  .         ..068         0  13    4 

Or  per  folio —  004 

Of  amendment  of  any  such  pleading  in  writing   .         ..068         068 

Or  per  folio —  004 

If  same  reprinted     .         .         .        .         .         .        ..068         0  18    4 

Or  per  folio  of  amendment —  0     0    4 

Of  interrogatories  to  be  answered  by  a  party  by  his  solicitor    0     6     8         0  13    4 

Or  per  folio —  004 

Of  si>ecial  case  by  the  solicitor  of  any  party  except  the  one 

by  whom  it  is  prepared .         .         .         .         .         .068         0  18    4 

Or  per  folio     .         .         .         ..         .         •,-.•  ~  004 

Of  copy  order  to  add  parties,  notice  of  defendant's  claim 
against  any  person  not  a  party  to  the  action  under 
Order  XVI.,  Rule  18,  and  of  defendant's  statement 
of  defence  and  counter  claim  served  on  a  person  not  a 
party  under  Order  XXII.,  Rule  6,  by  the  solicitor  of 
the  pariy  served  therewith,  and  in  these  several  cases 
the  perusal  of  the  plaintiff's  statement  of  complaint 
is  also  to  be  allowed  unless  the  solicitor  has  been  pre- 
viously allowed  such  perusal 068        0134 

Or  per  folio .         —  0     0     4 

Of  notice  to  produce  and  notice  to  admit  by  the  solicitor 

of  the  party  served        .         .         .         ..         .068        0  18    4 

Of  affidavit  in  answer  to  interrogatories  by  the  solicitor  of 
the  party  interrogating,  and  of  other  special  affidavits 
by  the  solicitor  \>l  the  party  against  whom  the  same 
can  be  read,  per  folio 004        004 

Attbitdaitcss. 

To  obtain  consent  of  next  friend  to  sue  in  his  name  .068        0  13    4 

To  deliver  or  file  any  pleading  (not  being  a  petition  or 

summons)  and  a  special  case  .         .         .         .         .084        068 
To  inspect,  or  produce  for  inspection,  documents  pursuant 

to  a  notice  to  admit 068        0  13    4 

Or  per  hour  . 068        068 

To  examine  and  sign  admissions 0    6    8        0  13    4 

To  inspect,  or  produce  for  inspection,  documents  referred 
to  in  any  pleading  or  affidavit,  pursuant  to  notice 
under  Order  XXXI.,  Rule  14  .         .        .        .068        068 

Or  per  hour 068        068 

To  obtain  or  give  any  necessary  or  proper  consent  .  .068  068 
To  obtain  an  appointment  to  examine  witnesses  .  ..068  068 
On  examination  of  witnesses  before  any  examiner,  com- 
missioner, officer,  or  other  person  .  .  .  .0134  0134 
Or  according  to  circumstances,  not  to  exceed  .  ..220  220 
Or  if  without  counsel,  not  to  exceed       ....         —  380 

On  deponents  being  sworn,  or  by  a  solicitor  or  his  clerk  to 
be  sworn,  to  an  affidavit  in  answer  to  interrogatories 

or  other  special  affidavit 068        068 

On  a  summons  at  Judges'  Chambers        .         .         .         .068        068 
Or  according  to  circumstances  not  to  exceed        .         ..110        110 
In  the  Chancery  Division,  all  allowances  for  attending  at 
the  Judges'  Chambers  are  to  be  by  the  Judge  or  chief 
clerk  as  heretofore. 
To  file  chief  clerks'  and  taxing  masters'  certificates,  and 

get  copy  marked  as  an  office  copy    .         .        .        .068        068 
On  counsel  with  brief  or  other  papers — 
If  counsel's  fee  one  guinea     .  .  ..034        068 
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Lowor  Scale.  Higher  Scale.  12  Aua.  1875. 

£$.(£.        £     8.     <L 

If  more  and  under  fiye  guineas 0    6     8        0    6     8     Qrd    6 

If  five  guineas  and  under  20  guineas      .         .         ..068        0  13    4     ^       * 

If  20  guineas 0  13     4         110 

If  40  guineas  or  more    .......         —  220 

On  consultation  or  conference  with  counsel  .  .  .0184  0184 
To  enter  or  set  down  action,  demurrer,  special  case,  or 

appeal,  for  hearing  or  trial 0     6     8         0     6     8 

In  Court  on  raotion  of  course  and  on  counsel  and  for  order  0  10  0  0  13  4 
To  present  petition  for  order  of  course  and  for  order  .068  0  13  4 
In  Court  on  every  special  motion,  each  day  .         ..068         0184 

On  same  when  heard  each  day 0  18     4         0  13     4 

Or  according  to  circumsUiuces   .         .         .         .         ..110         220 

On  demurrer,  8i)ecial  case,  or  special  petition,  or  applica- 
tion adjourned  from  the  Judges'  Chambers,  when  in 

the  8i>eoial  paper  for  the  day,  or  likely  to  be  heard  .068         0  10     0 
On  same  when  heard         .         .         .  .         ..0134-110 

Or  according  to  circumstances,  not  to  exceed  .  .  -.110  220 
On  hearing  or  trial  of  any  cause,  or  matter,  or  issue  of 

fact,  in  London  or  Middlesex,  or  the  town  where  the 

solicitor  resides  or  carries  on  business,  whctlier  before 

a  Judge  with  or  without  a  jury,  or  commissioner,  or 

referee,  or  on  assessment  of  damages,  when  in  the  paper 
When  heard  or  tried         ....... 

Or  according  to  circumstances         ..... 

When  not  in  London  or  Middlesex,  nor  in  the  town  where 

the  solicitor  resides  or  carries  on  business,  for  each 

day  (except  Sundays)  he  is  necessarily  absent  .         .220         880 
And  expenses  ( besides  actual  reasonable  travelling  expenses) 

each  day,  including  Sundays       .         .         .         ..110         110 
Or  if  the  solicitor  has  to  attend  on  more  than  one  trial  or 

assessment  at  the  same  time  and  place,  in  each  case  .110         1116 
The  expenses  in  such  case  to  be  rateably  divided. 
To  hear  judgment  when  same  adjourned 

Or  according  to  circumstances 

To  deliver  papers  (when  required)  for  the  use  of  a  judge 

prior  to  a  hearing  .......     0 

If  more  than  one  judge 0 

On  taxation  of  a  bill  of  costs 

Or  according  to  circumstances,  not  to  exceed       .         .     . 
In  causes  for  purposes  within  the  cognizance  of  the  Court 

of  Chancery  before  the  Act  passed,  such  further  fee 

as  the  taxing  officer  may  think  fit,  not  exceeding  the 

allowances  heretofore  made. 
To  obtain  or  give  an  undertaking  to  appear     . 
To  present  a  special  petition,  and  for  same  answered  .     . 
On  printer  to  insert  advertisement  in  Gazette 
On  printer  to  insert  same  in  other  papers,  each  printer    . 

Or  every  two 068  — 

On  registrar  to  certify  that  a  cause  set  down  is  settled,  or 

for  any  reason  not  to  come  into  the  paper  for  hearing    0     6     8         0     6     8 
For  an  order  drawn  up  by  chief  clerk,  and  to  get  same 

entered 068        068 

On  counsel  to  procure  certificate  that  cause  proper  to  be 

heard  as  a  short  cause,  and  on  registrar  to  mark  same 
To  mark  conveyancing  counsel  or  taxing  master 
For  preparing  and  drawing  up  an  order  made  at  Chambers 

in  proceedings  to  wind-up  a  company  and  attending 

for  same,  and  to  get  same  entered   .... 
And  for  engrossing  every  such  order,  per  folio    . 

NoTB.  —An  order  of  course  means  an  order  made 
on  an  ex  parte  application,  and  to  which  a  party  is  en- 
titled as  of  right  on  his  own  statement  and  at  his  own 
risk. 
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12  Auo.  1875. 

Ord.  6. 


Lower  Scale.  Hig-ber  Scale. 


Oaths  and  Exhibits. 
Commissioners  to  take  oaths  or  affidavits.    For  every  oath, 

declaration,  athrmation,  or  attestation  upon  honour, 

in  London  or  the  country         .  .         .         .         .016         016 

The  solicitor  for  preparing,'  each  exhibit  in  town  or  country    0     10         0     10 
The  commissioner  for  marking  each  exhibit        .         ..010         010 

Tersi  Fees. 
For  every  term  commoncinfj  on  the  day  the  sittings  in 

London  and  Middlesex  of  the  Hi^h  0  urt  of  Justice 

commence,  and  tcrminntin^^  (in  the  day  preceding  the 

next  such  sittings,  in  which  a  proceeding  in  the  cause 

or  matter  by  or  atfecting  the  party,  other  than  the 

issuing  and  serving  the  writ  of  summons,  shall  take 

place 0  15     0        0  15     0 

And  furtlier,  in  country  aj^'ency  causes  or  matters,  for  letters     0     6     0         0     6     0 
Where  no  proceeding  in  the  cau>o  or  matter  is  taken  which 

carries  a  term  foe,  a  char;;e  for  letters  may  be  allowed, 

if  the  circunihtuu'es  retiuire  it. 
In  addition  to  the  above  .an  allowance  is  to  \te  made  for 

the  necessary  expense  of  poatuges,  carriage  and  trans- 
mission of  documents. 


Special 

Allowances 

and  Oeneral 

Provisions, 


Special  Alloivances  and  General  Provi&ions. 

As  to  writ*  of  1.  As  to  writs  of  summons  requiring  special  indorsement, 
summons  with  Qriginal  special  cases,  pleadings  and  affidavits  in  answer  to 
ment,  special  interrogatories,  and  other  special  affidavits,  when  the  higher 
cases,  pleading    ^^j^  ^g  applicable,  the  taxinor  officer  may,  in  lieu  of  the 

and  answering  .  .  . 

affidavits,  and  allowances  for  instructions  and  preparing  or  drawing,  make 
affidavhTwhen  ^^^^  allowance  for  work,  labour,  and  expenses  in  or  about 
higher  scale  the  preparation  of  such  documents  as  in  his  discretion  he 
r^g"iffi"r'^;  may  think  proper. 

make  reasonable  allowance  in  lieu  of  marked  allowances  for  instructionB  and  preparing  and  drawing. 


Fees  allowed  2.  As  to  drawing  any  pleading  or  other  document,  the 
for  drawing  to  fees  allowed  shall  include  any  copy  made  for  the  use  of  the 
m^e  for^uMof  Solicitor,  agent,  or  client,  or  for  counsel  to  settle. 

solicitor,  agent,  client,  or  counsel  to  settle. 

Where  higher  3.  As  to  instructions  to  sue  or  defend,  when  the  higher 
Iwe*  ifi^r  fee  ®^^®  ^  applicable,  if  in  consequence  of  the  instructions 
may  be  allowed  being  taken  separately  from  more  than  three  persons  (not 
to'^^e  o?di^°*  being  co- partners)  the  taxing  officer  shall  consider  the  fee 
fend,  when,  in  above  provided  inadequate,  he  may  make  such  further 
in^SSJoM  °   allowance  as  he  shall  in  his  discretion  consider  reasonable. 

taken  separately 

from  more  than  three  not  co-partners,  taxing  officer  shall  consider  marked  fee  inadequate. 
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4.  Ab  to  affidavits,  when  there  are  several  deponents  to  be  12  Auo.  1875. 
sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit  being    Ord.  6. 
sworn  to   go  to  a  distance,  or  to   employ  an  agent,  such      .f,^^^^ 
reasonable  allowance  may  be  made  as  the  taxing  officer  in  and  General 
his  discretion  may  think  fit.  Pravunms. 

Wben  sereral 
deponents  must  be  sworn,  or  it  is  required  to  go  to  a  distance, 
or  employ  agent,  reasonable  allowance  may  be  made  for  affidavits. 

5.  The  allowances  for  instructions  and  drawing  an  affi-  Allowances  for 
davit  in  answer  to   interrogatories   and   other  special  affi-  ^^'J^J^' 
davits,  and  attending  the  deponent  to  be  sworn,  include  all  answering  affi- 
attendances  on  the  deponents  to  settle  and  read  over.  darits,  &c. 

6.  As  to  delivery  of  pleadings,  services,  and  notices,  the  Fees  for  deli- 
fees  are  not  to  be  allowed  when  the  same  solicitor  is  for  both  7**7  °^P^®**^" 
parties,  unless  it  be  necessary  for  the  purpose  of  making  an 
affidavit  of  service. 

7.  As  to  perusals  the  fees  are  not  to  apply  where  the  Perusals, 
same  solicitor  is  for  both  parties. 

8.  As  to  evidence,  such  just  and  reasonable  charges  and  Evidence,  what 
expenses  as  appiear  to  have  been  properly  incurred  in  pro-  \^    °^® 
curing  evidence,  and  the  attendance  of  witnesses,  are  to  be 

allowed. 

9.  As  to  agency  correspondence,  in  country  agency  causes  Agency  and 
and  matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing  ^'^^t'^^"'''^ 
officer  that  such  correspondence  has  been  special  and  exten-  agency  causes, 
sive,  he  is  to  be  at  liberty  to  make  such  special  allowance  in  ^^J^'j^^' 
respect  thereof  as  in  his  discretion  he  may  think  proper. 

1 0.  As  to  attendances  at  the  Judges'  Chambers,  where.  Attendance  at 
from  the  length  of  the  attendance,  or  from  the  difficulty  of  ^^^"'^^^ 
the  case,  the  Judge  or  Master  shall  think  the  highest  of  the  for  Chambers, 
above  fees  an  insufficient  remuneration  for  the  services  per- 
formed, or  where  the  preparation  of  the  case  or  matter  to 

lay  it  before  the  Judge  or  Master  in  Chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  which  no 
fee  has  been  allowed,  the  Judge  or  Master  may  allow  such 
fee  in  lieu  of  the  fee  of  11,  Is,  above  provided,  not  exceeding 
21,  28,  or  where  the  higher  scale  is  applicable  SI,  Sa.,  or  in 
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12  AuQ.  1875.  proceedings  to  wind  up  a  company  51.  58.,  as  in  his  dis- 

Ord.  6.  cretion  he  may  think  fit ;  and  where  the  preparation  of  the 

Special  case  or  matter  to  lay  it  before  a  Judge  at  Chambers  on  a 

aiid^Gnural  s"™"^^'^^  shall  have  required  and  received  from  the  solicitor 

Provisions,  such  extraordinary  skill  and  labour  as  materially  to  conduce 

ju.i^rc  may  by  ^^  ^^^  satisfactory  and  speedy  disposal  of  the  business,  and 

rnemorandum  therefore   sliall  appear   to    the    Judge    to    deserve   higher 

in  wntincr 

expressly  made  remuneration  than  the  ordinary  fees,  the  Judge  may  allow  to 
and  sij^ned  by   ^hc  Solicitor,  by  a  memorandum  in  writing  expressly  made 

Jud'^e  specify-  .  c?         ir  «/ 

in- grounds  of  fo^  that  purpose  and  signed  by  the  Judge,  specifying 
aiiowa  ce,  distinctly  the  grounds  of  such  allowance,  such  fee,  not 
fee.  exceeding  10  guineas,  as  in  his  discretion  he  may  think  fit, 

instead  of  the  above  fees  of  21.  2.8,,  Zl.  3s.,  and  51.  58. 

Attendance  at       H.  As  to  attendances  at  the  Judges'  Chambers,  where  by 
where  attend-   ^^^asou  of  the  nou-atteudance  of  any  party  (and  it  is  not 
ance  is  ad-       considered  expedient  to  proceed  ex  parte),  or  where  by  reason 
out  any  useful  ^^  ^^^^  neglect  of  any  jiarty  in  not  being  prepared  with  any 
progress  made.  proj)er  evidence,  account,  or  other  proceeding,  the  attend- 
ance is  adjourned  without  any  useful  progress  being  made, 
the  Judge  may  order  such  an  amount  of  costs  (if  any)  as  he 
shall  think  reasonable  to  be  paid  to  the  party  attending  by 
the  pai'ty  so  absent  or  neglectful,  or  by  his  solicitor  per- 
sonally ;  and  the  party  so  absent  or  neglectful  is  not  to  be 
allowed  any  fee  as  against  any  other  party,  or  any  estate  or 
fund  in  which  any  other  party  is  interested. 

Folio  72  words,  ]  2.  A  folio  is  to  Comprise  72  words,  every  figure  comprised 
coUimn  oiw  ^^  in  a  column  being  counted  as  one  word. 

word. 

Costs  to  be  13,  Such  costs  of  procuring  the  advice  of  counsel  on  the 

allowed  for  -it  •  i  j  j  •  •  aa 

advice  of  plcadmgs,  evidence,  and  proceedmgs  m  any  cause  or  matter 
counsel  as  ^s  the  taxing  officer  shall  in  his  discretion  think  just  and 
shaluMnk^^  reasonable,  and  of  procuring  counsel  to  settle  such  pleadings 
reasonable.  ^nd  special  affidavits  as  the  taxing  officer  shall  in  his  discre- 
tion think  proper  to  be  settled  by  counsel,  are  to  be  allowed; 
notaUowerfor  but  as  to  affidavits,  a  separate  fee  is  not  to  be  allowed  for 
each  affidavit,  q^qY^  affidavit,  but  One  fee  for  all  the  affidavits  proper  to  be 
filed  together    SO  Settled,  which  are  or  ought  to  be  filed  at  the  same  time. 

to  be  one  item« 

No  fee  for  14.  As  to  counsel  attending  at  Judges*  Chambei's,  no  costs 

ingTt^Chlm^  '  thereof  shall  in  any  case  be  allowed,  unless  the  Judge 
v,..«  ..uKout     certifies  it  to  be  a  proper  case  for  counsel  to  attend. 
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15.  As  to  the  inspection  of  documents  under  Order  XXXI.,  12  Auq.  1875. 
Rule  14,  no  allowance  is  to  be  made  for  any  notice  or    Ord.  6. 
inspection,  unless  it  is  shown  to  the  satisfaction  of  the       Special 

ATi 

taxing  officer  that  there  were  good  and  sufficient  reasons  for  ^^^g^J^ 
giving  such  notice  and  making  such  inspection.  ProvitUms. 

.  No  allowance 

for  notice  or  inspection  under  0.  81,  R.  l4^  nnlesa  taxing  officer  tiiink  there  were  good  reasons 

for  notice  and  Inspection. 

16.  As  to  taking  copies  of  documents  in  possession  of  Party  entitled 
another  party,  or  extracts  therefrom,  under  Rules  of  Court  ^^^  ^^^  **' 
or  any  special  order,  the  party  entitled  to  take  the  copy  or  docnmentin 
extract  is  to  pay  the  solicitor  of  the  party  producing  the  ^*^™^ 
document  for  such  copy  or  extract  as  he  may,  by  writing,  to  pay  solicitor 
require,  at  the  rate  of  4d  per  folio ;  and  if  the  solicitor  of  p^J^4„ 
the  party  producing  the  document  refuses  or  neglects  to  document  for 
supply  the  same,  the  solicitor  requiring  the  copy  or  extract  ^^anded*^^* 
is  to  be  at  liberty  to  make  it,  and  the  solicitor  for  the  party  writing  at  id. 
producing  is  not  to  be  entitled  to  any  fee  in  respect  thereof.-   TOUcUor  refuses 

or  neglects  to  supply  it,  solicitor  requiring  copy  may  make  it,  and  solicitor  of  party  produc- 
ing document  not  entitied  to  any  fee. 

17.  Where  a  petition  in  any  cause  or  matter  assigned  to  or  matter  in 
the  Chancery  Division  is  served,  and  notice  is  riven  to  the  C***'*^;®'^  " 

•'  ,  .  ."  ,    served,  and 

party  served  that  in  case  of  his  appearance  in  Court  his  notice  given 
costs  will  be  objected  to,  and  accompanied  by  a  tender  of  ^^g^^ouj^ 
costs  for  perusing  the  same,  the  amount  to  be  tendered  shall  not  appear, 
be  21.  28.    The  party  making  such  payment  shall  be  allowed  ^if;^'" 
the  same  in  his  costs,  provided  such  service  was  proper,  but  making  such 
not  otherwise ;  but  this  order  is  without  prejudice  to  the  ^owed*iUf^ 
rights  of  either  party  to  costs,  or  to  object  to  costs  where  no  the  service  was 
such  tender  is  made,  or  where  the  Court  or  Judge  shall  ^y^^^  ^Jere 
consider  the  party  entitled,  notwithstanding  such  notice  or  solicitor  of 
tender,  to  appear  in  Court.    In  any  other  case  in  which  a  ^^riy^- 
solicitor  of  a  party  served  necessarily  or  properly  peruses  any  uses  petition 
such  petition  without  appearing  thereon,  he  is  to  be  allowed  ^^^iTg^^e  is 
a  fee  not  exceeding  21.  2a.  entitied  to  feo 

^  of  21.  2s. 

18.  The  Court  or  Judge  may,  at  the  hearing  of  any  cause  ^'"'It'^hS^' 
or  matter,  or  upon  any  application  or  procedure  in  any  cause  or  in  chambers 
or  matter  in  Court  or  at  Chambers,  and  whether  the  same  is  ^^  *?*  ^V^^ 

'  ,  motion  direct 

objected  to  or  not,  direct  the  costs  of  any  pleading,  affidavit,  costs  of  any 
evidence,  notice  to  cross-examine  witnesses,  account,  state-  ™***®'^  "^' 

'  '  proper  or  of 

H  H 
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12  Auo.  1875.  ment,  or  other  proceeding,  or  any  part  thereof,  which  is 

Ord.  6.    improper,  unnecessary,  or  contains  unnecessary  matter,  or  is 

Special      ^^  Unnecessary  length,  to  be  disallowed,  or  may  direct  the 

Allowances    taxing  officer  to  look  into  the  same  and  to  disallow  the  costs 

'^Prov^ont,    thereof,  or  of  such  part  thereof  as  he  shall  find  to  be  im- 


proper,  unnecessary,  or  to  contain  unnecessary  matter,  or  to 

length  to  be  be  of  unnecessary  length  ;  and  in  such  case  the  party  whose 
difl^owed  in    ^»Q^{^  a^e  go  disallowed  shall  pay  the  costs  occasioned  to  the 

whole  or  pftrt,  ,  *    •^ 

and  party  Other  parties  by  such  unnecessary  proceeding,  matter,  or 
whose  costs  are  Jenorth  :  and  in  any  case  where  such  question  shall  not  have 

disallowed  to  ®       ',  •'  ,  ^ 

iM&y  the  costs  been  raised  before  and  dealt  with  by  the  Court  or  Judge,  the 
tfes^^^ffloned  *^x^^?  officer  may  look  into  the  same  (and,  as  to  evidence, 
by  improper  although  the  Same  may  be  entered  as  read  in  any  decree  or 
^*^^j^^^JJ®  order)  for  the  purpose  aforesaid,  and  thereupon  the  same 
by  Judge,  tax-  consequencos  shall  ensue  as  if  he  had  been  specially  directed 

ing  officer  may  .^  j^  „^ 
lo^k  into  it  as   *0  ^O  SO. 
if  he  had  been  ordered  so  to  do. 

Where  party         19.  In  any  case  in  which,  under  the  preceding  Rule  No.  18, 

reoBive^costa  is  ®^  ^^y  ^^^^^  ^^  ^^  Court,  or  by  the  order  or  direction  of  a 
liable  to  pay  Court  or  Judge,  or  otherwise,  a  party  entitled  to  receive  costs 
othOT  party.  ^^  liable  to  pay  costs  to  any  other  party,  the  taxing  officer 
may  tax  the  costs  such  party  is  so  liable  to  pay,  and  may 
adjust  the  same  by  way  of  deduction  or  set  off,  or  may,  if  he 
shall  think  fit,  delay  the  allowance  of  the  costs  such  party  is 
entitled  to  receive  imtil  he  has  paid  or  tendered  the  costs  he 
is  liable  to  pay ;  or  such  officer  may  allow  or  certify  the  costs 
to  be  paid,  and  the  same  may  be  recovered  by  the  party 
entitled  thereto  in  the  same  manner  as  costs  ordered  to  be 
paid  may  be  recovered. 

Wherein  ^O.  Where  in  the  Chancery  Division  any  question  as  to 

Chancery  Divi-  any  costs  is  Under  the  preceding  Rule  18  dealt  with  at 
of^ooete^nder  Chambers,  the  chief  clerk  is  to  make  a  note  thereof,  and 
Role  18  of  state  the  same  on  his  allowance  of  the  fees  for  attendances  at 
dealt  with  at  Chambers,  or  otherwise  as  may  be  convenient  for  the  infor- 
Chambers.       mation  of  the  taxing  officer. 

Where  p«upty  21.  Where  any  party  appears  upon  any  application  or  pro- 
Co^^r"^  ceeding  in  Court  or  at  Chambers,  in  which  he  is  not  interested. 
Chambers  on  Or  upon  which,  according  to  the  practice  of  the  Court,  he 
whi^Ye  has  ^^S^^  ^^^  ^  attend,  he  is  not  to  be  allowed  any  costs  of  such 
no  interest,  no  application  unless  the  Court  or  Judge  shall  expressly  direct 
cost,  allowed    guch  costs  to  be  allowed. 


ADDITIONAL  RULES  OF  COURT.  467 

22.  As  to  applications  to  extend  the  time  for  taking  any  12  Auo.  1875. 
proceeding  limited  by  Rules  of  Court  (subject  to  any  special    Qrd.  6. 
order  as  to  the  costs  of  and  occasioned  by  any  such  applica-      Special 
tion),  the  costs  of  one  application  are,  without  special  order,    'f^"^*'^ 
to  be  allowed  as  costs  in  the  cause  or  matter,  but  (unless    jprovisiona. 
specially  ordered)  no  costs  are  to  be  allowed  of  any  further  g^^,.;^ 
application  to  the  party  making  the  same  as  against  any  specUl  orders, 
other  party,  or  any  estate  or  fund  in  which  any  other  party  ^^^Z 

is  interested.  only  to  extend  time  allowed,  aa  oosts  in  oaaae  or  matter. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  Powera  and 
Division  thereof,  shall,  for  the  purpose  of  any  proceeding  JJJJ^j^J^^ 
before  them,  have  power  and  authority  to  administer  oaths, 

and  shall,  in  relation  to  the  taxation  of  costs,  perform  all 
such  duties  as  have  heretofore  been  performed  by  any  of  the 
masters,  taxing  masters,  registrars,  or  other  officers  of  any  of 
the  courts  whose  jurisdiction  is  by  the  Act  transferred  to  the 
High  Court  of  Justice  or  Court  of  Appeal,  and  shall,  in 
respect  thereof,  have  such  powers  and  authorities  as  previous 
to  the  commencement  of  the  Act  were  vested  in  any  of  such 
officers,  including  examining  witnesses,  directing  production 
of  books,  papers,  and  documents,  making  separate  certificates 
or  allocaturs,  requiring  any  party  to  be  represented  by  a 
separate  solicitor,  and  to  direct  and  adopt  all  such  other 
proceedings  as  could  be  directed  and  adopted  by  any  such 
officer  on  references  for  the  taxation  of  costs,  and  taking 
accounts  of  what  is  due  in  respect  of  such  costs,  and  such 
other  accounts  connected  therewith  as  may  be  directed  by  the 
Court  or  a  Judge. 

24.  The  taxing  officer  shall  have  authority  to  arrange  and  Ttuang  offioen 
direct  what  parties  are  to  attend  before  him  on  the  taxation  ^t^wSes 
of  costs  to  be  borne  by  a  fund  or  estate,  and  to  disallow  the  ahail  attend 
costs  of  any  party  whose  attendance  such  officer  shall  in  his  ^^  IS^ibw 
discretion  consider  unnecessary  in  consequence  of  the  interest  coste  of  nnne- 
of  such  party  in  such  fund  or  estate  being  small  or  remote,  Stendano^^' 
or  sufficiently  protected  by  other  parties  interested. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects  to  where  party 
bring  in  his  costs  for  taxation,  or  to  procure  the  same  to  be  ^^^^^  ^ 
taxed,  and  thereby  prejudices  any  other  party,  the  taxing  ^^'Cu. 
officer  shall  be  at  liberty  to  certify  the  costs  of  the  other  ^?  ***'"  **^" 

tion,  taung 
officer  may  certify  the  costs  of  other  parties,  and  certify  neglect  of  defaulter,  or  allow  nominal 

or  oiher  sum  to  defaulter. 
H  H  2 
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12  AuQ.  1875.  parties,  and  certify  such  refiisal  or  neglect,  or  may  allow  such 
Ord.  6.    P^^y  refusing  or  neglecting  a  nominal  or  other  sum  for  such 
Sptciai      costs,  SO  as  to  prevent  any  other  party  being  prejudiced  by 
aJd'^!!^  such  refusal  or  neglect 

ProrinoTis. 


No  costs  to  be      26.  As  to  costs  to  be  paid  or  borne  by  another  party,  no 

other  party  are  ^^^^  ^^  ^  ^  allowed  which  do  uot  appear  to  the  taxing 
to  be  aUowed  officer  to  have  been  necessary  or  proper  for  the  attainment  of 
appear  to^^ve  J^^^^^  ^^  defending  the  rights  of  the  party,  or  which  appear 
been  necessary,  to  the  taxing  officer  to  have  been  incuired  through  over- 
caution,  negligence,  or  mistake,  or  merely  at  the  desire  of  the 
party. 

Ab  to  work  27.  As  to  any  work  and  labour  properly  performed  and 

properly  done  not  herein  provided  for,  and  in  respect  of  which  fees  have 
rTded^forand"  heretofore  been  allowed,  the  same  or  similar  fees  are  to  be 
in  respect  of    allowed  for  such  work  and  labour  as  have  heretofore  been 

which  allow.      jJio^^i 
ance  would        «"v"^^*. 

formerly  bare  been  made^  allowanoe  may  be  made  as  fonnerly. 

«^^?c"  rts  28.  The  rules,  orders,  and  practice  of  any  Court  whose 
whose  jurisdic' jurisdiction  is  transferred  to  the  High  Court  of  Justice  or 
tion  is  trwis-    (jourt  of  Appeal,  relatinir  to  costs,  and  the  allowance  of  the 

f erred  so  far  as  _  _       .,^t  ••  i      i  .  - 

notinconsistent  fees  of  soliators  and  attorneys,  and  the  taxation  of  costs, 
to  remain  in  existing  prior  to  the  commencement  of  the  Act,  shall,  in  so 
far  as  they  are  not  inconsistent  with  the  Act,  and  the  Rules 
of  Court  in  pursuance  thereof,  remain  in  force  and  be  appli- 
cable to  costs  of  the  same  or  analogous  proceedings,  and  to 
the  allowance  of  the  fees  of  solicitors  of  the  Supreme  Court 
and  the  taxation  of  costs  in  the  High  Court  of  Justice  and 
Court  of  Appeal 

Discretionary  29.  As  to  all  fees  or  allowances  which  are  discretionary, 
fees  and  allow-  q^^  game  are,  unless  otherwise  provided,  to  be  allowed  at  the 

ances  to  be  m  '  iv» 

discretion  of  discretion  of  the  taxing  officer,  who,  in  the  exercise  of  such 
taxing  officer,  ^igcretion,  is  to  take  into  consideration  the  other  fees  and 
allowances  to  the  solicitor  and  counsel,  if  any,  in  respect  of 
the  work  to  which  any  such  allowance  applies,  the  nature 
and  importance  of  the  causes  or  matter,  the  amount  involved, 
the  interest  of  the  parties,  the  fund  or  persons  to  bear  the 
costs,  the  general  conduct  and  costs  of  the  proceedings,  and 
all  other  ciicumstancefli 
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30.  Any  party  who  may  be  dissatisfiod  with  the  allowance  12  Auo.  187S. 
or  disallowance  by  the  taxing  officer,  in  any  bill  of  costs    Ord.  6. 
taxed  by  him,  of  the  whole  or  any  part  of  any  item  or  items,       Special 
may,  at  any  time  before  the  certificate  or  allocatur  is  signed,    ^^Joj^^ 
deliver  to  the  other  party  interested  therem,  and  carry  m    ProvUiom, 
before  the  taxing  officer,  an  objection  in  writing  to  such  partJdi^tis- 
allowance  or  disallowance,  specifying  therein  by  a  list,  in  a  fied  with  taxa- 
short  and  concise  form,  the  item  or  items,  or  parts  or  part  before  cekifi- 
thereof,  objected  to,  and  may  thereupon  apply  to  the  taxing  cate  or  aiio- 
officer  to  review  the  taxation  in  respect  of  the  same.  Suy^to^tw 

party,  and  cany  in  objection  in  writing  specifying  list  of  items  objected  to,  and  apply  for  review. 

31.  Upon  such  application  the  taxing  officer  shall  recon-  Thereupon 

•J  J  •"L'xA*  i_"i_"x«  JT-     taring  officer 

sider  and  review  his  taxation  upon  such  objections,  and  he  ^^^^  ^yiew 
may,  if  he  shall  think  fit,  receive  further  evidence  in  respect  taxation  and 
thereof,  and,  if  so  required  by  either  party,  he  shall  state  evidence,  and 
either  in  his  certificate  of  taxation  or  allocatur,  or  by  reference  ^  required  by 
to  such  objection,  the  grounds  and  reasons  of  his  decision  shall  state 
thereon,  and  any  special  facts    or  circumstances  relating  §™?^^  °^  ^" 

-  uecision,  anu 

thereto.  any  spedal  matters  relating  thereto. 

32.  Any  party  who  may  be  dissatisfied  with  the  certificate  Party  dissatis- 
or  aUocatur  of  the  taxing  officer,  as  to  any  item  or  part  of  an  ^eate^Jr'Sio. 
item  which  may  have  been  objected  to  as  aforesaid,  may  apply  catur  as  to  item 
to  a  Judge  at  Chambers  for  an  order  to  review  the  taxation  as  ^  foresaid, 
to  the  same  item  or  part  of  an  item,  and  the  Judge  may  ™ay  *PP{y  *^ 
thereupon  make  such  order  as  to  the  Judge  may  seem  just ;  bers^lTreview 
but  the  certificate  or  allocatur  of  the  taxing  officer  shall  be  t««ation :  cer- 
final  and  conclusive  as  to  all  matters  which  shall  not  have  catur  final  as 
been  objected  to  in  manner  aforesaid.  ^  aU  matters 

''  not  objected  to. 

33.  Such  application  shall  be  heard  and  determined  by  the  Evidence  which 
Judge  upon  the  evidence  which  shall  have  been  brought  in  ilJ^officCT  to^ 
before  the  taxing  officer,  and  no  fiirther  evidence  shall  be  ^^o^e  Judge, 
received  upon  the  hearing  thereof,  unless  the  Judge  shall  except*  by  ^^ 

otherwise  direct.  special  order. 

34.  When  a  writ  of  summons  for  the  commencement  of  an  ^^^^^  ^j^  ^^ 
action  shall  be  issued  from  a  district,  and  when  an  action  summons  from 
proceeds  in  a  district  registry,  all  fees  and  allowances,  and  S^^a  when 
rules  and  directions  relating  to  costs,  which  would  be  appli-  action  proceeds 
cable  to  such  proceeding  if  the  writ  of  summons  were  issued  ^tr^f  rules 

as  to  costs  to  be  M  if  the  action  prooeedod  in  London 
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12  Aug.  isys.  in  LondoD,  and  if  the  action  proceeded  in  London,  sball  apply 
Ord.  6.    ^  B^^^  ^^^  ^^  summons  issued  from  and  other  proceedings 
in  the  district  registry. 


Special 

AUowane$M 

and  Otnerol 

Proviaiom, 


Cairns,  C. 

a.  k  cockburn. 

O.  Jessel. 

COLERIDOE. 

FiTZROY  Kelly. 
W.  M.  James. 
George  Mellish. 
BiCHD.  Malins. 

James  Bacon. 
Charles  Hall. 
O.  Bramwell. 
Colin  Blackburn. 


John  Mellor. 
BoBT.  Lush. 
Wm.  Baliol  Brett. 
A-  Cleasby. 
W.  B.  Grove. 

J.  B.  QUAIN. 

James  Hannen. 
C.  E.  Pollock. 
W.  V.  Field, 
j.  w.  huddleston. 
Nathaniel  Lindley 


ORDER  IN  COUNCIL.  471 

12  Aua.  1875. 


At  the  Court  at  Osborne  House,  Isle  of  Wight,  the  12th  day  District 

o{  August,  1H75.  Begis- 

tiPfurs* 

PRESENT, 

The  QUEEN'S  Most  Excellent  Majesty  in  Council. 

Whereas  by  "The  Supreme  Court  of  Judicature  Act, 
1873/'  it  is  enacted  that  it  shall  be  lawful  for  Her  Majesty, 
by  Order  in  Council,  from  time  to  time  to  direct  that  there 
shall  be  District  Begistnurs  in  such  places  as  shall  be  in  such 
Order  mentioned  for  districts  to  be  thereby  defined,  from 
which  writs  of  summons  for  the  commencement  of  actions  in 
the  High  Court  of  Justice  may  be  issued,  and  in  which  such 
proceedings  may  be  taken  and  recorded  as  are  hereinafter 
mentioned ;  and  Her  Majesty  may  thereby  appoint  that  any 
Registrar  of  any  County  Court,  or  any  Registrar  or  Pro- 
thonotaiy  or  District  Prothonotary  of  any  local  Court  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court  of 
Justice,  or  from  which  an  appeal  is  hereby  given  to  the  said 
Court  of  Appeal,  or  any  person  who,  having  been  a  District 
Registrar  of  the  Court  of  Probate,  or  of  the  Admiralty  Court, 
shall  under  this  Act  become  aud  be  a  District  Registrar  of 
the  said  High  Court  of  Justice,  or  who  shall  hereafter  be 
appointed  such  District  Registrar,  shall  and  may  be  a  District 
Registrar  of  the  said  High  Court  for  the  purpose  of  issuing 
such  writs  as  aforesaid,  and  having  such  proceedings  taken 
before  him  as  are  hereinafter  mentioned  : 

And  whereas  by  "  The  Supreme  Court  of  Judicature  Act, 
187*5,"  it  is  provided  that  where  any  such  Order  has  been 
made,  two  persons  may,  if  required,  be  appointed  to  perform 
the  duties  of  District  Registrar  in  any  district  named  in  the 
Order,  and  such  persons  shall  be  deemed  to  be  joint  District 
Registrars,  and  shall  perform  the  said  duties  in  such  manner 
as  may  from  time  to  time  be  directed  by  the  said  Order,  or 
any  Order  in  Council  amending  the  same  : 

And  whereas  it  has  seemed  fit  to  Her  Majesty,  by  and 
with  the  advice  of  Her  Privy  Council,  that  there  should  be 
District  Registmrs  in  certain  places  in  England :  Now,  there- 
fore, Her  Majesty,  by  and  with  the  advice  aforesaid,  is  pleased 
to  order,  and  it  is  hereby  ordered,  as  follows  : — 

That  there  shall  be  District  Registrars  in  the  places  of 
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12  Auo.  1876.  Liverpool,  Manchester,  and  Preston,  and  the  District  Regis- 
District  ^^^^  ^^  Liverpool  of  the  High  Court  of  Admiralty,  and  the 
Regis-    District  Prothonotary  at  Liverpool  of  the  Court  of  Common 
trars.     Pleas  at  Lancaster,  shall  be  and  are  hereby  appointed  the 
District  Registrars  in  Liverpool ;  and  the  District  Prothono- 
tary at  Manchester  of  the  said  Court  of  Common  Pleas  shall 
be  and  is  hereby  appointed  the  District  Registrar  in  Man- 
chester ;  and  the  District  Prothonotary  at  Preston  of  the  said 
Court  of  Common  Pleas  shall  be  and  is  hereby  appointed  the 
District  Registrar  at  Preston  ;  and  that  the  district  for  each 
such  place  shall  be  the  district  now  assigned  to  each  such 
District  Prothonotary,  under  the  provisions  and  authority  of 
"  The  Common  Pleas  at  Lancaster  Amendment  Act,  1869." 

That  there  shall  be  a  District  Registrar  in  Durham,  and 
that  the  District  Prothonotary  of  the  Court  of  Pleas  at 
Durham  shall  be  and  is  hereby  appointed  the  District  Regifih 
trar  in  Durham  ;  and  that  the  district  shall  be  the  district, 
for  the  time  being,  of  the  County  Court  holden  at  DurhaoL 

That,  in  the  places  mentioned  in  the  Schedule  annexed, 
there  shall  be  District  Registrars,  and  that  the  Registrar  of 
the  County  Court  held  in  any  such  place  shall  be  and  is 
hereby  appointed  the  District  Registrar  in  such  place,  and 
that  the  district  for  each  such  place  shall  be  the  district,  for 
the  time  being,  of  the  County  Court  holden  at  such  place. 

C.  L.  Peel. 
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District 
RegiB- 
SCUEDULK                                   trars. 

Bangor. 
Bamsley. 
Barnstaple. 
Bedford. 

Kingston-on-Hull. 
Rings  Lynn. 
Leeds. 
Leicester. 

Birkenhead. 

Lincoln. 

Birmingham. 

Lowestoft. 

Boston. 

Maidstone. 

Bradford. 
Bridgewater. 
Brighton. 
Bristol 

Newcastle-upon-Tyne. 
Newport,  Monmouth. 
Newport,  Isle  of  Wight 
Newtown. 

Bury  St.  Edmunda 
Cambridge. 
Cardiff. 
Carlisle. 

Northampton. 
Norwich. 
Nottingham. 
Oxford. 

Cannarthen. 

Pembroke  Docks. 

Cheltenham. 
Chester. 

Peterborough. 
Poole. 

Colchester. 

Portsmouth. 

Derby. 

Dewsbury. 

Dover. 

Bamsgata 
Rochester. 
Sheffield. 

Dorchester. 

Dudley. 

East  Stonehouse. 

Shrewsbury. 

Southampton. 

Stockton-on-Tee& 

Exeter. 

Sunderland. 

Gloucester. 

Swansea. 

Qreat  Grimsby. 
Great  Yarmouth. 

Truro. 
Totnes. 

HaJifaz. 

Wakefield. 

Hanley. 
Hartlepool 
Hereford. 
Huddersfield. 

Walsall 
Whitehaven. 
Wolverhampton. 
Worcester. 

Ipswich. 

York. 

INDEX. 


ABATEMENT, 

plea  in,  aboliahed,  0. 19,  R.  18,  p.  198 

of   action  not  to  take  pkoe  by  reason  of  marriage,   death,  or  bank- 
ruptcy of  party,  if  cause  of  action  continue,  0.  50,  R.  1,  p.  817 
rule  under  Common  Law  Procedure  Act^  1852,  §  141,  saved  mairiage 

of  female  party  from  being,  p.  817 
§  185  of  same  act  saved  abatement  in  case  of  death  of  plaintiff  before 

judgment,  pp.  817 — 818 
only  in  case  action  survived  to  representative,  p.  818 
§  140  of  same  act  provided  for  death  of  plaintiff  after  interlocutory,  before 

final  judgment,  p.  318 
also  in  case  action  survives  only,  p.  818 
death  after  verdict  and  before  judgment  provided  for,  17  Ch.  2,  C.  8,  §  1, 

re-enacted  Common  Law  Procedure  Act  of  1852,  §  139,  p.  818 
not  confined  to  cases  where  action  siuvived,  p.  818 
verdict  necessary,  nonsuit  not  sufficient,  p.  819 
death  of  one  plidntiff  where  others  provided  for,  Common  Law  Procedure 

Act,  1852,  §  186,  p.  819 
defendant  entitled  to  compel  person  entitled  to  proceed  to  speed  cause, 

Common  Law  Procedure  Act,  1854,  §  92,  p.  819 
proceeding  in  case  of  death  of  sole  defendant,  Common  Law  Procedure 

Act,  1852,  §  188,  p.  820 
bankruptcy  of  plaintiff,  pp.  820—821 
bankruptcy  and  insolvency  of  plaintiff  when  not  to  cause.  Common  Law 

Procedure  Act,  1852,  §  142,  p.  821 
extent  of  enactment,  p.  821 
bankruptcy  alone  formerly  no  bar  or  abatement,  query,  however,  under 

Act  of  1869,  p.  821 
in  Chancery  in  case  of,  order  to  be  made  which  should  have  effect  of  bill 

of  revivor,  p.  822 
what  proceedings  might  be  revived  under  clause  stated,  pp.  822 — 828 
when  revivor  barred  by  laches,  p.  828 
clause  applied  whether  before  or  after  decree,  p.  823 
who  entitled  to  apply  in  case  of,  p.  823 
what  constituted  an,  p.  828 
changes  of  interest  within  the  section,  p.  324 
effect  of  Bankruptcy  Act,  1869,  as  to  changes  in  the  office  of  trustee  of 

bankrupt,  pp.  824—825 
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MBATEM^EST— continued, 

aangnment  for  benefit  of  ereditonk  p.  S25 

limacy  of  plaintifif  an,  but  no  revivor  by  foreign  curator  appointed  under 

foreign  law,  p.  825 
new  party  coming  in  ease,  p.  825 

as  to  aasignmeDt  not  of  sole  plaintiflrs  entire  interest,  p.  825 
where  form  of  suit  altered,  pp.  825 — 826 
where  section  did  not  apply,  p.  826 
where  interest  of  sole  plaintiff  determined,  pp.  82B — 827 
remainderman  after  estate  tail  was  within  secUon,  p.  327 
relaxation  of  the  rule,  p.  827 
where  proceedings  taken  in  ignorance  of,  p.  827 
Court  might  bind  new  parties  with  past  proceedings,  p.  827 
no  revivor  for  costs  after  death,  p.  828 
nor  for  taxation  of  costs,  p.  828 
exceptions,  p.  828 

revivor  for  costs  after  bankruptcy,  p.  829 
common  and  special  order  to  revive,  p.  829 
service  of  order  of  revivor,  p.  829 
no  appearance  needed  to  order  of  revivor,  p.  829 
answer,  &c,,  on  revivor,  pp.  829 — 880 
form  of  order  of  revivor,  p.  830 

time  of  application  to  discharge  order  of  revivor,  p.  880 
new  order  makes  little  change,  p.  880 

ABOLITION, 

of  terms,  §  26,  p.  48 

of  secretary  to  visitors  of  lunatics,  1875,  §  81,  p.  124 

of  pleadings  on  oath,  p.  195 

of  new  assignment,  0.  19,  R.  14,  p.  198 

of  exceptions  to  answers  or  affidavits  in  lieu  thereof,  0.  81,  R.  9,  pp.  244— 

245 
of  audita  quereIA»  0.  42,  R.  22,  p.  807—808 
of  bill  of  exceptions  and  proceedings  in  error,  0.  58,  R.  1,  p.  848 
of  petition  of  appeal,  0.  58,  R.  2,  pp.  848-844 

ABSENCE  OF  JUDGE, 
provision  for,  §  51,  p.  62 

veidict  or  judgment  obtained  in  absence  of  party  may  be  set  aside  on  termsy 
on  application  made  within  six  days  after  trial,  0. 86,R.  20,  pp.  285-286 

ABSORPTION  OF  EXISTING  COURTS,  §  8,  §  15,  p.  2 

ACCEPTANCE, 

of  service 
no  service  required  when  defendant  by  his  solicitor  agrees  for,  0.  9,  R.  1» 

p.  146 
of  sum  paid  into  Court  in  satiafsotion.  See  Taking  Honit  out  of  Coubt, 

fonn  of,  App.  B|  §  6,  p.  874 

ACCIDENT, 

a  ground  for  setting  aside  nonsuit,  O.  41,  R  6,  p.  800 
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ACCOUNT, 

aooounts  and  inquirieB  may  be  referred  to  district  registrar,  §  66,  p.  70 
of  receipts  and  expenditure  of  High  Court  and  Court  of  Appeal  to  be  laid 

annually  before  Parliament,  1875,  §  28,  p.  121 
where  action  is  for  ordinary,  okim  for,  to  be  endorsed  on  writ,  0.  3,  R.  8, 

p.  188 
application  for,  where  writ  indorsed  under  0.  8,  R.  8.   Order  as  to,  0. 15, 

p.  174 
unless  Court  satisfied  by  defendant  that  preliminary  question  to  be  tried, 

order  to  be  made  similar  to  order  for  account  in  Chancery,  0. 15,  B.  1, 

p  174 
application  for,  shall  be  by  summons  snd  supported  by  affidavit^  0. 15, 

R  2,  p.  174 
may  be  made  at  any  time  after  appearance  entered,  ib, 
accounts  and  inquiries  may  be  directed  at  any  stage  in  cause  or  matter, 

0.  38,  p.  271 
form  of  statement  of  claim  for  account  stated,  App.  C,  §  1,  p.  880 

ACKNOWLEDOMENT, 

of  married  women  not  to  be  taken  before  registrars  or  masters  in  Queen's 
Bench,  Common  Pleas,  Exchequer,  or  Probate  Divisions^  0.  54,  R.  2, 
p.  840 

ACT  OF  1878,      - 
short  title,  §  1,  p.  1 
commencement,  §  2,  p.  1 
repeal  of  commencement^  87  &  88  Vict.  o.  88,  §  1,  p.  97 

ACT  OF  1874, 

alteration  of,  86  k  87  Vict  o.  66,  §  2,  p.  97 
short  title,  §  8,  p.  97 

ACT  OF  1875, 

short  title,  §  1,  p.  98 
commencement,  §  2,  p.  98—99 

ACTION, 

transferred  from  District  Registry  to  High  Court  to  continue  as  If  ori^^ 
nallj  commenced  in  High  Courts  §  65,  pp.  69—70 

interpretation  of,  §  100,  p.  95 

form  of,  0. 1,  R.  1,  p.  127 

all  hitherto  conmienoed  by  writ  in  superior  Courts  of  Common  Law  at 
.  Westminster,  or  in  Court  of  Common  Pleas  at  Lancaster,  or  in  Court 
of  Pleas  at  Durham,  and  all  suits  commenced  by  bill  or  information  in 
High  Court  of  Chancery,  or  by  cause  in  rem  or  in  personam  in  High 
Court  of  Admiralty,  or  by  citation  or  otherwise  in  Court  of  Probate,  to 
be  instituted  in  Hif^  Court  by,  0. 1,  R.  1,  p.  127 

to  be  conmienoed  by  writ  of  summons,  0.  2,  R.  1,  p.  129 

may  be  assigned  to  any  DiTision,  O.  5,  B.  4,  pp.  140—141 

In,  assigned  to  Chancery  DiTidon,  writ  to  be  marked  with  name  of  Judge 
to  whom  assigned,  0.  5,  B.  4,  pp.  140—141 

officer  to  file  copy  writ  in,  left  with  him,  and  enter  filing  in  cause  book. 
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ACTION— C(m/iiiu«(2. 

and  action  to  be  dittingoiahed  by  date  of  year,  letter,  and  number,  O.  5, 

R.  8»  p.  141 
for  recovery  of  land,  person  not  named  in  writ  of  summons  may  obtain 

leaye  to  defend  on  filing  affidavit  showing  his  possession,  O.  12,  R.  18, 

p.  160 
for  reooyeiy  of  land,  person  appearing  to  defend  as  landlord  in  possession 

to  state  that  he  appears  as  landlord,  O.  12,  R.  19,  p.  160 
for  recoyery  of  land,  any  person  may  limit  his  defence  in,  0. 1 2,  R.  21,  p.  160 
for  reooyery  of  land  where  no  appearance  or  limited  appearance,  plaintiff 

may  enter  final  judgment  for  portion  not  defended,  0. 18,  R.  7,  p.  160 
for  reooyery  of  land  and  mesne  profits,  where  limited  appearance  or  none 

entered  plaintiff  may  enter  judgment  for  imdefended  part  of  land  and 

proceed  in  residue  of,  O.  18,  R.  8,  p.  169 
where,  commenced  in  name  of  wrong  person  as  plaintiff,  Court  may  sub- 
stitute or  add  name  of  true  plaintiff  for  or  to  that  of  plaintiff  suing^ 

0. 16,  R.  2,  p.  176 
not  to  fail  by  misjoinder  of  parties,  Court  may  dismiss  or  add  partiea. 

Conditions  as  to  exercise  of  power,  0. 16,  R.  18,  pp.  180 — 190 
for  recovery  of  land  not  to  be  joined  with  other  cause  of  action  ezoept  for 

mesne  profits,  arrears  of  rent,  or  breach  of  contract,  O.  17,  R.  2,  p.  138 
when  defendant  is  in  possession  in,  for  recovery  of  land  he  need  not  |dead 

his  title  unless  dependant  on  an  equitable  estate  or  unless  he  seeks 

equitable  relief,  0.  19,  R.  16,  pp.  198—199 
proceedings  in  District  Registiy,  all  documents  to  be  filed  there,  0.  18, 

R  29,  p.  204 
in,  for  collision  in  Admiralty,  preliminary  Acts  to  be  filed  containing  as  in 

rule  provided,  0. 19,  R.  80,  p.  204 
discontinued  in  whole  or  part  by  plaintiff  before  reply  withdrawing  and 

paying  defendant's  costs,  O.  28,  pp.  209—211 
how  to  be  tried,  0,  86,  R.  2,  p.  277 
list  of,  for  trial  in  London  and  Middlesex  to  be  allotted  without  referenoe 

to  Divbion  to  which  attached,  0.  86,  R.  16,  p.  286 
not  abated  by  marriage,  death,  or  bankruptcy,  if  cause  of,  continued,  and 

not  to  become  defective  by  assignment,  creation,  or  devolution,  of 

estate,  0.  60,  R  1,  p.  817 
may  be  transferred  from  one  Division  to  another,  and  from  one  judge  in 

Chancery  Division  to  another,  by  order  of  Chancellor,  with  consent  of 

President  of  both  Divisions,  0.  61,  R.  1,  p.  882 
may  at  any  time  be  transferred  from  one  to  another  by  order  of  Court  or 

any  Judge  of  Division  to  which  assigned  by  consent  of  President  of 

Division  to  which  transfer  made,  Q.  61,  R.  2,  p.  882 
any,  transferred  to  Chancery  or  Probate  Division  to  be  assigned  to  one  of 

the  Judges  of  Division  to  which  transferred  by  order  transferring,  0.  61, 

R.  8,  p.  882 
may  be  consolidated  as  hitherto  at  Common  Law,  0.  61,  R.  4,  p.  882 — 884 

ACTS  OF  PARLIAMENT, 

referring  to  former  Courts  to  be  read  as  applying  to  new  Courts^  §  76, 
pp.  79—80 
See  Act  of  1878»  Act  or  1876,  Aot  or  1876 
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ADDITION  OF  PARTIES, 

may  be  directed  by  Court  at  any  stage,  0. 16,  R.  7>  p.  177 

ADDITIONAL, 

Judge  of  High  Court 
Judge  of  Court  of  Appeal  may,  on  request  of  Chancellor,  sit  as,  in  absence 

or  Tacancy  of  ofiBce  of  Judge,  §  61,  p.  62 
Judges  of  Court  of  Appeal  may  be  required  to  attend  from  among  the  puisne 
Judges  of  the  seyeral  Divisions  except  Chancery,  1875,' §  4,  pp.  90—101 
not  to  be  called  for  during  time  for  spring  or  summer  circuits,  ib, 
rules  may  be  made,  1876,  §  17,  pp.  110 — 111 

ADDRESS, 

indorsement  of  order  as  to,  O.  4,  pp.  189 — 140 

of  plaintiff  and  name  or  firm  and  place  of  business,  or  address  for  serrioe  of 

solicitor  within  three  miles  of  Temple  Bar,  to  be  Indorsed  on  writ  of 

summons  or  notice  in  lieu  thereof,  O.  4,  R.  1,  p.  139 
where  agent,  also  name  and  place  of  business  of  principal  solicitor,  iJb, 
plaintiff  suing  in  person  to  indorse  also  place  of  residence  and  occupation, 

and  if  needful  address  for  service  as  above,  0.  4,  R.  2,  p.  189 
where  writ  is  from  district  registry,  solicitor  to  give  on  writ  address  of 

plaintiff  and  his  own  name  or  firm,  and  his  place  of  business  within 

district,  or  plaintiff,  if  he  sues  in  person,  to  give  his  place  of  residence 

and  occupation,  and  if  not  in  district,  an  address  for  service  in  district^ 

0.  4,  R.  8,  pp.  189—140 
for  service,  to  be  stated  in  memorandum  of  appearance  of  defendant,  0. 12* 

R  7,  pp.  167—168 

ADJOURNMENT, 

of  trial 
Judge  may  postpone  or  adjourn  trial,  0.  86,  R.  21,  p.  286 

of  hearing  of  motion,  where  parties  whom  Court  or  Judge 
thinks  ought  to  have  been  served  have  not,  0.  63,  R.  6,  p.  889 

ADMINISTRATORS, 

plaintifb  or  defendants  may  represent  estate  without  beneficiaries  being 
joined.  Court  may  in  such  case  order  new  parties  to  be  joined,  0. 16, 
R.  7,  p.  177 

ADIilNISTRATION, 

of  estates  of  deceased  persons,  and  of  companies  insolvent^  altered, 

§  26  (1),  amended  by  1876,  §  10,  pp.  29,  82—86, 106 
of  estates  of    deceased   persons  assigned  to  Chancery  Division,  §  84, 

pp.  49—61 
difference  between  rules  of,  in  Chancery  and  Bankruptcy,  p.  88 
how  far  §  26  applicable  to  general  administration  of  insolvent  estate,  p.  86 
of  law  to  be  considered  at  council  of  Judges,  §  76,  pp.  78 — 79 
form  of  statement  of  claim,  defence,  and  reply,  in  action  for  (App.  C), 

Forms  2,  8,  4,  pp.  880—888 

ADMIRALTY, 

Court  of,  absorbed,  §§  8, 16,  pp.  2, 16 

Judge  of,  to  be  one  of  first  Judges  of  Hig^  Court,  §  6,  pp.  4 — 6 
jurisdiction  of  High  Court  of,  vested  in  High  Court  of  Justice,  §  16, 
pp.  16—16 


480  INDEX. 

DiTiaon  of,  created,  §  81,  pp.  46—48 

business  assigned  to  Division,  §  84,  pp.  51 — 62 

distribution  of  business  among  Judges  of  Division,  §  42,  pp.  58 — 59 

one  Judge  only  in  general  to  dispose  of  busineas,  ib, 

matters  which  would  have  been  in  exclusive  jurisdiction  of  Admiralty 

Covai  shall  be  assigned  to  present  Judge  of  Admiralty,  ib. 
Divisional  Court  for  business  o^  may  be  held  when,  §  44,  pp.  59-00 
busineas  o^  to  be  heard  by  any  other  Judge  of  High  Court  when,  ib. 
District  Registrar  of,  may  be  appointed  District  B^gistrar  of  Hi^  Courts 

§  60,  p.  67,  amended  1875,  §  18,  pp.  108-109 
jurisdiction  in,  may  be  conferred  by  Order  in  Council  on  inferior  Courts, 

§  88,  p.  91 
powers  of  inferior  Courts  having  jurisdiction  in,  $  89,  p.  91 
Judge  of,  position  of,  defined,  1875,  $  6,  p.  108-5,  pp.  10-12 
re^^strar  of,  position  of,  defined,  1875,  §  8,  pp.  108-5,  pp.  10-12 
rules  of  Court  o^  unleas  varied  by  Acts,  to  remain  in  force,  1875,  §^18> 

pp.  111-112 
suits  in,  hitherto  commenced  by  cause  in  rem  or  in  personam  to  be  com- 
menced by  action,  0.,  R.,  p.  127 
person  commencing  cause  within  non-exclusive  jurisdiction  of,  may  assign 

to  any  Division,  O.  5,  R.  5,  p.  140 
in  actions  in  rem  writ  not  to  issue  until  affidavit  filed  containing  matter 

provided  by  rule,  0.  5,  R  11,  p.  142 
in  action  of  bottomry  the  bond  must  be  produced,  and  if  in  a  forugn 

language  a  notarial  translation  thereof,  certified  to  be  correct,  shall  be 

annexed  to  the  affidavit,  O.  5,  R.  11,  (c)  p.  142 
Court  or  Judge  may  allow  writ  to  issue  in  such  case  notwithstanding 

deficiency  of  affidavit,  and  may  waive  production  of  bond  in  bottomry 

or  service  of  notice  in  cause  of  wages,  0. 5,  R.  11  (e),  p.  142 
subsequent  action  in  rem  against  property  already  arrested,  caveat  against 

leieaae,  0.  5,  R.  12,  pp.  14S-148 
in  actions  in  rem  writ  in,  to  be  served  by  marshal  and  filed  in  registry 

within  six  days  after  service,  0.  9,  R.  9,  p.  158 
mode  of  effecting  service  of  writ  for  action  in  rom,  0.  9,  R  10,  p.  158 
in  action  in  rem  person  not  named  in  writ  may  intervene  and  appear  as 

heretoforo  on  filing  affidavit  showing  his  interest,  0. 12,  R.  17,  p.  160 
in  action  in  rem  in  which  appearance  has  not  been  entered,  course  to  be 

pursued,  0.  18,  R.  10,  pp.  170-171 
plaintiff  within  twelve  days  from  defendant's  appearance  to  deliver  state- 
ment of  daim,  O.  21,  R.  8,  p.  207 
officers  of  Court  of,  to  be  attached  to  Probate^  Divorce^  and  Admiralty 

Division,  0.  60,  R.  1,  p.  850 
form  of  statement  of  claim,  defence,  and  reply,  in  action  for  damages  in 

App.  C,  Ko.  8,  pp.  892-894 
form  of  indonements  in,  App.  A,  p.  2;  §  6,  pp.  867-868 

ADMISSIONS, 

allegation  of  fact  in  pleading,  not  petition  or  summons^  if  not  denied  or 
stated  to  be  not  admitted  deemed  admitted,  0. 19,  R  17,  p.  199 
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when  Court  thinks  allegation  of  £act  ought  to  have  been  admitted,  which  ia 

not,  it  may  order  coats  of  proof,  0.  22,  R  4,  p.  208 
if  plaintiff  fail  to  deliver  reply  or  demurrer,  or  any  party  fiul  to  deliver  any 

subsequent  pleading  or  demurrer  within  time  allowed,  pleadings  deemed 

closed  at  expiration  of  time,  and  statement  of  fact  in  pleading  last 

delivered  shall  be  deemed  admitted,  0.  29,  R.  12,  p.  224. 
order  as  to  0.  82,  pp.  270—271 
any  party  may  on  his  pleadings  give  notice  that  he  admits  the  whole  or 

part  of  the  case  set  up  by  his  opponent,  0.  82,  R.  1,  p.  270 
either  party  may  call  on  other  to  admit  document,  and  if  he  do  not,  costs 

of  proof  may  be  chaiged  against  him,  0.  82,  R.  2,  pp.  270 — 271 
costs  of  proof  not  allowed  where  no  notice  given,  %b. 
form  of  notice^  0.  82,  R.  8,  p.  271,  App.  B,  12,  p.  876 
evidence  of,  0. 82,  R.  4,  p.  271 
any  party  at  any  stage  may  apply  for  such  order  as  on  Admissions  in 

pleadings  he  Ib  entitled  to  without  waiting  for  determination  of  other 

questions,  0.  40,  R.  11,  pp.  298—299 

AFFIDAVIT, 

in  Probate  actions  to  be  made  verifying  indorsement  on  writ,  0. 5,  R.  10, 

p.  142 
in  Admiralty  actions  writ  not  to  issue  until  filed  containing  statements 

required  in  rule,  0.  6,  R.  11,  p.  142 
Court  or  Judge  may  permit  writ  to  issue  though  affidavit  not  complete, 

0.  S,  R.  11,  p.  142 
in  support  of  application  for  leave  to  serve  out  of  jurisdiction  to  state 

particulars  and  groimds  of  application,  0. 11,  R.  3,  p.  156 
in  probate  actions  anyone  may  intervene  on  showing  by,  what  Ib  his 

interest,  0. 12,  R  16,  p.  160 
similar  rule  in  Admiralty,  0. 12,  R  17,  p.  160 
person  in  possession  of  land,  as  to  which  suit  for  recovery  is  pending,  may 

intervene  on  showing  by,  that  he  is  in  possession,  0. 12,  R.  18,  p.  160 
of  notice  in  lieu  of  service  to  be  filed  by  plaintiff  before  proceeding  in 

default  of  appearance,  0. 18,  R  2,  p.  164 
in  Admiralty  actions  in  rem  in  which  no  appearance  has  been  entered, 

plaintiff  after  six  days  from  advertisement  of  notice  of  sale,  to  file 

affidavit  to  the  effect  that  said  notices  have  been  duly  advertised,  with 

copies  of  the  journals  annexed,  &c.,  0. 18,  R  10  (6),  p.  170 
in  action  of  possession  if  appearance  not  entered  within  six  days  from 

advertisement  of  notice  of  proceeding,  plaintiff  to  file  affidavit  of  adver- 
tisement, with  copies  of  journals  annexed,  &c.,  and  place  action  on  list 

for  hearing,  0. 18,  R 10  {g),  p.  171 
defendant  may  show  cause  against  application  of  plaintiff  under  R.  1  of 

0. 14,  by  affidavit  stating  whether  his  defence  goes  to  the  whole  or 

part  of  plaintiffs  demand,  &c.,  0. 14,  R.  8,  p.  178 
in  probate  actions  where  defendant  has  appeared,  plaintiff  not  compelled 

to  deliver  his  statement  of  claim  until  eight  days  after  defendant  has 

filed  his  affidavit  of  scripts,  0.  21,  R.  2,  pp.  206— -207 
interrogatories  to  be  answered  by,  to  be  filed  within  ten  days,  or  time 

allowed,  0.  31,  R.  6,  p.  245 

I  I 
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in  answer  to  interrogatorieB  to  be  printed  if  oyer  three  folioe,  O.  81,  R.  7, 

p.  245 
form  of  ity  App.  B,  8,  p.  874 
objection  to  answering,  and  grounds  of,  to  be  stated  in,  O.  81,  R.  8, 

p.  245 
form  of  affidavit  as  to  documents,  O.  81,';R.  IS,  p.  267 ;  App.  B,  9;  p.  875 
except  in  case  of  docoments  referred  to  in  pleadings,  or  affidavits  of  party 

against  whom  discovery  is  sought  or  disclosed  in  his  affidavit  of  docu- 
ments, application  for  order  for  inspection  to  be  founded  on  affidavit 

showing  of  what  documents  inspection  is  sought,  &a,  O.  81,  B.  18, 

pp.  268—269 
of  solicitor  or  his  derk  of  signature  of  admissions  to  be  evidence  of  such 

admissions,  0.  82,  R.  4,  p.  271 
Court  or  Judge  may  order  any  point  to  be  proved  by,  0.  87,  R.  1,  p.  289 
upon  motion,  petition,  or  summons,  evidence  may  be  given  by,  but  Court 

or  Judge  may  order  attendance  of  deponent  for  cross-eiamination, 

0.  87,  R.  2,  pp.  289-290 
confined  to  matters  within  knowledge  of  deponent  may  on  interlocutoiy 

matters  state  deponent's  belief  with  the  grounds  of  it.     Costs  of  affi- 
davit containing  inadmissible  matter  to  be  paid  by  party  filing,  0.  87, 

R  8,  p.  290 
or  containing  extracts  from  or  copies  of  documents,  ib, 
evidence  by,  order  as  to,  0.  88,  pp.  291 — 298 
within  fourteen  days  from  consent  to  take  evidence  by,  or  within  time 

agreed,  plaintifif  to  file  affidavits  and  deliver  list  to  defendant  or  hia 

solicitor,  0.  88,  R.  1,  p.  291 
defendant  within  fourteen  days,  or  time  agreed  or  ordered,  to  file  and 

deliver  list  to  plaintifif  or  solicitor,  0.  88,  R.  2,  p.  291 
within  seven  days  after  said  fourteen  days,  or  time  agreed  or  ordered, 

plaintifif  to  file  affidavits  in  reply  and  deliver  list,  0.  88,  R.  8,  pp.  291- 

292 
party  desiring  to  cross-examine  deponent  to  serve  party  filing  affidavit 

with  notice  to  produce  him  at  trial.     Unless  deponent  produced,  his 

affidavit  excluded  unless  by  special  leave,  0.  38,  R.  4,  p.  292 
party  noticed  entitled  to  compel  attendance  of  deponent  as  of  witness, 

0.  88,  R.  5,  pp.  292—298 
evidence  by,  to  be  printed.    Notice  of  trial  where  evidence  by  affidavit  %t 

same  time  after  close  of  evidence  as  provided  after  close  of  pleadings, 

O.  88,  B.  6,  p.  298 
application  for  order  under  R  1  of  0.  52  by  plaintiff  at  any  time  after  hia 

right  appears  on  the  pleadings,  or  if  none,  when  proved  to  satisfaction 

of  Court  or  Judge  by  affidavit,  0.  52,  R.  5,  p.  887 
to  be  printed  or  in  HS.,  or  partly  one  and  partly  the  other,  0.  56,  R  8, 

p.  842 
used  in  Court  below  to  be  brought  before  Court  of  Appeal  by  production 

of  printed  copies  of  those  printed  and  office  copies  of  those  not  printed, 

O.  58,  R  11a,  p.  848 
form  of  affidavit  of  scripts,  App.  B  16,  pp.  878 — 879 
the  Rules  of  Court  as  to  printing  depositions  and  affidavits  to  be  used  on 

trial  shall  not  apply  to  those  which  have  been  previously  used  upon 
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unj  proceeding  without  having  been  printed,  12th  Aug.  1875,  O.  2, 
p.  450 

other  affidavits  than  those  required  to  be  printed  by  0.  88,  R.  6  may  be 
printed  if  all  the  parties  interested  consent,  or  the  Court  or  a  Judge, 
12  Aug.  1875, 0.  8,  p.  460 

regulations  as  to  printing  and  furnishing  office  copies,  12  Aug.  1875 
0.  5,  pp.  451-458 

as  to  affidavit  in  answer  to  interrogatories  and  other  special  affidavits, 
where  higher  scale  of  costs  applicable,  Taxing  Master  may  make  reason- 
able allowance  in  lieu  of  marked  allowance  for  instructions,  preparing, 
and  drawing,  12  Aug.  1875,  0.  6,  Sp.  AIL  and  Gen.  Fro.,  1,  p.  462 

as  to  affidavit  when  several  deponents  to  be  sworn,  or  where  necessary  to 
go  to  a  distance  to  or  to  employ  an  agent  to  get  it  sworn,  taxing  officer 
may  make  reasonable  allowance,  12  Aug.  1875,  0.  6,  Sp.  AIL  and  Qen* 
Pro.,  4,  p.  463 

allowances  for  instructions  and  drawing,  in  answer  to  interrogatories 
and  other  special,  12  Aug.  1875,  0.  6,  Sp.  AIL  and  Gen.  Pro.,  5, 
p.  463 

Court  or  Judge  may  at  hearing  or  upon  any  application  in  Court  or 
chambers,  whether  objection  raised  or  noty  direct  costs  of  any  affidavit, 
Ac.f  or  any  part  thereof,  to  be  disallowed,  and  party  whose  costs  are  so 
disallowed  must  pay  costs  occasioned  to  others  by  improper  matter. 
Where  not  dealt  with  by  Judge  taxing  officer  may  look  into  it  as  if 
ordered  to  do  so,  12  Aug.  1875, 0.  6,  Sp.  AIL  and  Qen.  Pro.,  18,  p.  466 

Affidavit  of  Service.— ^e^  Sbbviob 

AGENT, 

where  solicitor  taking  out  writ  is,  he  must  indorse  not  only  his  own  name 
or  firm  and  place  of  business  or  address  for  service,  but  also  name  or 
firm  and  place  of  business  of  his  principal,  0.  4,  R.  1,  p.  139 

form  of  statement  of  daim,  defence  and  reply  in  action  against  del  credere, 
App.  C,  No.  5,  pp.  888—890 

ALLEGATION  OF  FACT, 

in  a  pleading  not  petition  or  summons  if  not  denied  or  stated  to  be  not 

admitted,  to  be  taken  as  admitted,  0.  19,  R.  17,  p.  199 
when  Court  thinks,  ought  to  have  been  admitted  which  are  not,  it  may 

order  costs  of  proof,  0.  22,  R.  4,  p.  208 

AMENDED  PLEADING 

to  be  marked,  0.  27,  R.  9,  p.  214 

to  be  served  on  opposite  party  within  time  allowed  for  amendment,  0.  27, 

R.  10,  p.  214 
See  Plxadikq 

AMENDED  STATEMENT  OF  CLAIM, 

may  be  served  with  amended  writ,  0.  16,  R.  16,  p.  190 
or  within  four  days  after  appearance  to  amended  writ,  ib. 
See  Plzasino 

AMENDMENT, 

Act  1875  to  be  construed  as  one  with  principal  Act  1875,  §  1,  p.  98 
of  statement  of  claim,  0. 16,  R.  16,  p.  190 

I  I  2 
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of  pleadings  may  be  directed  when  person  aerved  with  notice  of  claim  to 

contribution  has  appeared  to  defend,  0. 16,  R.  21,  p.  192 
of  statement  of  claim  by  intitxlucing  what  might  hitherto  haye  been 

alleged  by  way  of  new  aiwignment,  0. 19,  B.  14,  p.  198 
of  pleadings,  order  as  to,  0.  27,  pp.  213 — ^214 

Court  may  at  any  stage  allow  or  may  order  improper  matter  to  be  ex- 
punged, 0.  27,  R.  1,  p.  218 
plaintiff  may  without  leare  amend  statement  of  daim  before  time  limited 

for  reply,  or  if  no  defence  offered  within  four  weeks  from  last  appear- 
ance, 0.  27,  B.  2,  p.  213 
defendant  having  pleaded  set  off  or  counterclaim  may,  without  leave, 

amend  before  time  for  pleading  to  reply ;  or,  if  no  reply,  then  before 

28  days  from  filing  defence,  0.  27,  R.  3,  p.  213 
after,  under  Rule  2  or  8,  opposite  party  may  within  eight  days  apply  to 

disallow  it  or  part  of  it»  0.  27,  R.  4,  p.  213 
after,  under  Rule  2  or  3,  opposite  party  may  apply  for  leave  to  amend, 

0.  27,  R.  6,  p.  214 
in  other  cases  any  party  may  apply  for  leave  to  amend  any  pleading, 

0.  27,  R  6,  p.  214 
party  having  leave  to,  not  amending  within  time  allowed,  or  within 

fourteen  days,  leave  faUs,  0.  27,  R.  7,  p.  214 
how  to  be  made,  O.  27,  R.  8,  p.  214 
of  pleadings  to  be  marked  thereon,  0. 27,  R  9,  p.  214 
no  pleading  demurred  to  to  be  amended  pending  demurrer  without  leave, 

0.  28,  R  7,  p.  220 
notice  of  Appeal  may  be  amended  as  Court  of  Appeal  shall  see  fit,  0.  58,. 

R.  8,  p.  844 

ANSWER  TO  INTERROGATORIES, 

to  be  by  affidavit^  0.  31,  R.  6,  pi  245 

further,  may  be  required,  0.  81,  R.  10,  pp.  245—246 

party  may  use  one  or  more  in  evidence  without  putting  in  others;  but 
Court  may,  if  it  think  others  so  closely  connected  as  to  cause  unfaimess^ 
by  exclusion,  order  them  to  be  put  in,  0.  31,  R  23,  p.  270 

See  DiBoovERT. 

form  of,  Appendix  B,  8,  p.  874 

APPEAL, 

alterations  in  law  of,  and  of  new  trials,  p.  4 

to  House  of  Lords  abolished,  §  20,  p.  19 

provision  abolishing,  suspended|  1875,  §  2,  pp.  19,  98 — 99 

power  to  transfer  jurisdiction  from  Judicial  Conmiittee  of  the  Privy 

Council,  §  21,  pp.  20—21 
provision  suspended,  1875,  §  2,  pp.  20—21 
from  inferior  courts  to  divisional  courts,  §  45,  p.  60 
determination  to  be  final,  unless  leave  given  to  appeal  it,  p.  98 — 99 
none  from  Court  of,  or  Crown  Cases  reserved,  §  47,  p.  61 
in  criminal  matters  none,  save  for  error  in  law,  not  reserved,  tb, 
what  orders  not  subject  to,  §  49,  p.  61 
not  from  order  by  consent  but  by  leave  of  Judge  making  order,  ib. 
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nor  for  oosta  exoept  by  similar  leaye,  §  49,  p.  61 

not  from  order  at  Chambera  without  leave,  onleaa  motion  made  to  discharge, 

§  50,  pp.  61—62 
from  Court  of  Chancery  of  County  Palatine  of  Lancashire,  duties  with 

respect  to,  to  be  performed  by  Registrar,  &c.,  of  Supreme  Court,  §  77, 

pp.  81—82 
may  be  to  House  of  Lords  pending  suspension  of  §§  20,  21,  55,  1875,  §  2, 

pp.  98—09 
from  London  Court  of  Bankruptcy  to  Court  of  Appeal,  1875,  §§  9, 21,  p.  105 
from  final  decrees  or  judgments  to  be  before  not  less  than  three  Judges, 

1875,  §  12,  p.  108,  amending  §  58,  p.  68 
from  interlocutory  order,  to  be  heard  before  two  Judges,  1875,  §  12,  p.  108, 

amending  §  58,  p.  68 
to  Judge  from  district  registrar  eyen  where  registrar's  jurisdiction  only  by 

consent,  0.  85,  R.  7,  p.  275 
from  district  regiBtrar,  no  stay  of  proceedings  unless  by  order,  0.  85,  R.  8, 

p.  275 
in  Chancery,  and  references  to  be  to  Judge  to  whom  cause  assigned,  0. 35, 

R.  10,  p.  275 
from  district  registrars,  not  to  be  before  Master  or  Registrar  at  chambers^ 

O.  54,  R.  2,  p.  340 
from  Master  to  Judge  at  chambers  by  summons  within  four  days  from 

order  complained  of,  or  further  time  allowed,  0.  54,  R.  4,  p.  341 
from  Master,  no  stay  of  proceedings  unless  ordered,  O.  54,  R.  5,  p.  841 
in  Queen's  Bench,  Common  Fleas,  and  Exchequer  Divisions  from  chambers, 

to  be  by  motion  within  eight  days  from  order  complained  o^  0.  54,  R.  6, 

p.  841 
to  Court  of  Appeal  by  rehearing  by  notice  of  motion,  to  state  whether  from 

whole  or  part  of  order,  0.  58,  R.  2,  pp.  848 "-344 
form  of 9  altered,  p.  344 
notice  of,  to  be  served  on  all  parties  affected  and  none  others,  0.  58,  R.  3, 

844 
Court  may  order  others  to  be  served,  t&. 
notice  of,  may  be  amended  as  Court  shall  order,  ib, 
notice  of,  from  judgment^  to  be  fourteen  days'  notice,  from  interlocutory 

order  four  days,  O.  58,  R.  4,  pp.  344 — 345 
notice  of  cross  appeal  not  necessary ;  if  respondent  intend  to  contend  for 

variation  of  order  to  give  notice  to  parties  affected,  0.  58,  R.  6,  p.  847 
omission  to  give  such  notice,  consequence  of,  ib, 
subject  to  special  order,  such  notice  to  be  eight  days'  notice  in  case  of  final 

order,  two  days  in  case  of  interlocutory,  0.  58,  R.  7,  p.  847 
party  appealing  to  produce  order  or  office  copy,  and  leave  copy  notice 

of,  for  filing.     Officer  to  set  down  in  list  to  be  heard  in  proper  order, 

unless  otherwise  ordered,  0.  58,  R.  8,  pp.  347 — 348 
from  order  in  winding  up,  or  bankruptcy,  or  matter  not  action,  to  be  as  on 

interlocutory  order,  0.  58,  R.  9,  p.  848 
from  refusal  of  ex  parte  Order  below,  within  four  days  of  refusal  or 

further  tune  allowed,  0. 58,  R.  10,  p.  848 
evidence  on,  from  decinon  on  question  of  &ct,  0.  58,  R.  11,  p.  348 
where  evidence  not  printed  below,  Court  below  or  Judge  may  order  wholes 
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or  any  port  to  be  printed  for,  periy  printing  without  order  may  have  to 

pay  co8ta  of  printing^  nnleaa  Court  of  Appeal  otherwise  order,  O.  58, 

R.  12,  pp.  848—849 
on  question  of  Judges  ruling,  how  settled,  0.  58,  K.  18,  p.  849 
no  interlocutory  order  unappealed  from  shall  bar  or  i»ejudioe  Court  from 

making  proper  order  on,  0.  58,  R.  14,  p.  849 
no  appeal  from  interlocutory  order  later  than  twenty-one  days  from  order, 

and  no  appeal  later  than  one  year  but  by  leave,  O.  58,  R  15,  p.  849 
no  stay  of  execution  unless  ordered.    Intermediate  act  not  invalidated 

by,  unless  as  ordered,  O.  58,  R.  16,  p.  849 
officers  to  follow  appeals  from  DiTiaion  to  which  they  are  attached,  0.  00, 

R  2,  pp.  850— 851. 
See  also  Court  of  Appeal. 

APPEARANCE, 

time  for,  in  case  of  service  out  of  jurisdiction  to  be  limited  in  order 

giving  leave  to  effSect  such  service,  0. 11,  R  4,  p.  156 
order  as  to,  0. 12,  pp.  156—161 
to  be  entered  in  London,  except  where  otiierwise  pronded  by  rule,  0. 12, 

R  1,  p.  156 
if  defendant  to  writ  issued  out  of  district  r^stry  reside  or  cany  on 

business  in  district,  to  enter,  in  district  registry,  0. 12,  R  2,  pp.156— 157 
option  where  he  shall  enter  it  when  he  neither  resides  nor  carries  on 

business  in  district,  0. 12,  R.  8,  p.  157 
where  appearing  defendant's,  in  district,  action  to  proceed  in  district, 

0. 12,  R  4,  p.  157 
if  any  defendant  appears  in  London,  action  to  proceed  in  London,  unless 

otherwise  ordered,  0. 12,  R  5,  p.  157 
how  to  be  entered,  0. 12,  R  6,  p.  157 
defendant  appearing  elsewhere  than  where  writ  issued  to  give  notice  to 

plaintifi^  O.  12,  R  6,  p.  157 
defendant's  solicitor  in  memorandum  of,  to  state  address  for  service,  0. 12, 

R  7,  pp.  157—158 
defendant  appearing  in  person  in  memorandum  o^  to  state  address  and 

address  for  service,  0. 12,  R  8,  p.  158 
may  be  set  aside  where  address  given  in  memorandum  is  illusory  or 

fictitious,  0. 12,  R  9,  p.  158 
form  of  memorandum  of,  0.  12,  R  10,  p.  158,  App.  A.  p.  1,  §  6,  p. 

858 
officer  to  enter,  in  cause  book,  0. 12,  R  11,  p.  158 
where  partners  sued  in  name  of  firm,  0. 12,  R  12,  p.  158 
appearance  of  two  or  more  defendants  appearing  by  same  solicitor  to  be 

in  one  memorandum,  0.  12,  R  18,  p.  158 
solicitor  pot  entering  in  pursuance  of  written  undertaking  to  do  so,  liable 

to  attachment,  0. 12,  R  14,  p.  169 
defendant  may  appear  any  time  before  judgment,  but  entering  appearance 

after  time,  to  give  notice,  O.  12,  R.  15,  p.  159 
in  Probate  actions,  any  person  may  intervene  and  appear  on  filing  affidavit 

showing  his  interest,  0. 12,  R  16,  p.  160 
like  rule  in  Admiralty,  0.  12,  R  17,  p.  160 
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person  in  possession  may  intervene  and  enter,  in  action  for  recoveiy  of 

land,  0. 12,  R.  18,  p.  160 
person  appearing  as  landlord  in  such  suit  to  state  in  his  memorandum  of, 

that  he  does  so,  0. 12,  K.  19,  p.  160 
person  not  named  as  defendant  obtaining  leave  to  defend  how  to  enter,  and 

what  notice  to  give,  0.  12,  B.  20,  p.  160 
person  appearing  in  suit  for  recovery  of  land  may  limit  defence  to  part  of 

the  land,  0.  12,  R.  21,  p.  160 
form  of  notice  limiting,  0. 12,  R.  22,  p.  161.  App.  A.  p.  1,/.  7,  p*  858 
order  as  to  default  of,  pp.  161 — 171 
where  defendant  fails  ,to  enter,  being  under  disability,  plaintiff  may  apply 

for  guardians  ad  litem  to  him,  0. 18,  R  1,  pp.  164—165 
where  defendant  fails  to  enter,  pkintifif  proceeding  in  default  must  file 

affidavit  of  service  or  notice,  0. 18,  R.  2,  pp.  164 — 165 
where  writ  specially  indorsed  and  defendant  fails  in,  plaintiff  may  sign 

judgment  for  debt,  interest,  and  costs,  0. 18,  R  8,  pp.  166 — 167 
where,  by  some  defendants  and  not  by  others  and  writ  specially  indorsed, 

plaintiff  may  sign  judgment  against  defaultezs  and  proceed  against 

others,  0. 18,  R.  4,  pp.  167—168 
if  defendant  fails  in,  where  daim  liquidated  but  writ  not  specially  indorsed, 

plaintiff  may  file  affidavit  of  service  and  statement  of  particulars  of 

demand  and  enter  final  judgment,  0.  18,  R  5,  p.  168 
if  defendant  fails  in,  where  claim  unliquidated,  interlocutory  judgment 

may  be  entered,  and  damages  assessed  by  writ  of  inquiry  or  otherwise, 

0.  18,  R.  6,  pp.  168—169 
on  failure  o^  in  action  for  recovery  of  land,  judgment  for  plaintiff  as  to 

undefended  part  of  daim,  0. 18,  R.  7,  p.  169 
where  in  such  action  writ  indorsed  also  for  mesne  profits,  &a,  and  defendant 

fail  in,  plaintiff  may  have  judgment  for  recovery  of  land,  and  proceed  as 

to  mesne  profits,  Ac.,  0. 18,  R  8,  p.  169 
in  Chancery  and  Probate  and  in  actions  not  provided  for  on  failure  of, 

plaintiff  to  file  affidavit  of  service  and  proceed  aa  if  appearance  entered, 

0. 18,  R.  9,  pp.  169—170 
in  Admiralty  actions,  where  default  of,  0. 18,  R.  10,  pp.  170 — 171 
on,  to  writ  specially  indorsed,  plaintiff  may  call  on  defendant  to  show  caose 

why  he  may  not  sign  final  judgment  for  demand,  interest,  and  costs, 

0. 14,  R.  1,  pp.  171—172 
in  default  of,  to  writ  specially  indorsed  onder  0.  8,  R.  8,  order  for  account 

unless  Judge  or  Court  satisfied  that  preliminary  question  must  be  tried, 

0. 15,  R.  1,  p.  174 
application  for  such  order  by  summons  at  any  time  after  time  for  enter- 
ing, has  expired,  0. 15,  R.  2,  p.  174 
where  person  not  parfy  served  under  R.  18, 0. 16,  wishes  to  dispute  plain- 
tiff's claim  he  must  enter,  within  eight  days  from  service  of  notice, 

O.  16,  R.  20,  p.  192 
failing  to  do  so,  to  be  deemed  to  have  admitted  validity  of  judgment 

obtained  against  defendant^  ib. 
failing  to  do  so  in  proper  time  may  apply  for  leave  to  enter,  ib, 
if  person  not  party  appear  on  notice,  party  giving  notice  may  apply  for 

directions  as  to  hearing,  0. 16,  R.  21,  p.  192 
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penon  not  party  aored  with  defenoe  and  oonnter-daim  to  enter,  aa  if 
aerred  with  writ  of  anmrnrnia,  O.  22,  B.  7,  p.  208 

pLuntifF  may  without  leave  amend  statement  of  claim  before  time  limited 
for  reply,  or,  if  no  defenoe,  within  fonr  weeks  from  Ust,  of  any  defend- 
ant, 0.  27,  K  2,  p.  218 

defendant  may  remove  action  of  right  from  district  registry  where  writ 
specially  indorsed  nnder  0.  8,  R.  0,  and  plaintiff  does  not  within  four 
days  from  defendant's,  give  notice  of  application  under  0. 14,  0.  85» 
R.  11,  p.  275 

where  no  special  indorsement,  at  any  time  after,  and  before  delivering 
defence  and  before  expiration  of  time  for  doing  so,  0.  Z5,  B.  11,  p.  276 

none  needed  to  order  of  revivor,  p.  829 

at  triaL    Sec  Trial. 

person  not  party  served  with  order  to  make  new  party,  to  enter,  O.  50, 
B.  5,  p.  881 

application  under  Rule  2  or  8  of  O.  52  on  notice  to  plaintiff  after  defend- 
ant's, O.  52,  R.  4,  p.  887 

form  of  memorandum  of,  App.  A^  p.  1,/.  0,  p.  358 

APPELLATE  JURISDICTION, 

of  Court  of  Appeal  in  Chancery,  and  of  Chancellor,  vested  in  High  Court, 
§  18,  p.  18. 

APPLICATION, 

for  account  where  writ  endorMd  under  O.  8,  R.  8,  to  be  by  summons  after 
time  for  entering  appearance  expired,  supported  by  affidavit,  0.  15, 
R.  2,  p.  174. 

to  substitute  or  add  pluntiffs'or  defendants,  may  be  made  by  motion  or 
summons  at  any  time  before  trial,  0. 16,  R.  14,  p.  190. 

for  leave  to  amend,  may  be  made  at  trial  or  in  chambers,  0.  27,  R.  6, 
p.  214. 

to  district  registrar,  as  applications  are  made  at  chambers,  0.  85,  R.  5, 
p.  274. 

to  set  aside^  verdict  or  judgment  obtained  in  the  absence  of  party  to  be 
made  within  six  days  after  trial,  may  be  at  assises  or  in  Middlesex,  O. 
86,  R  20,  p.  286 

for  order  under  §  25,  sub-section  8,  or  under  Rule  2  or  8  of  0.  52,  if  by 
plaintiff  under  subsection  8,  may  be  ex  parte  or  by  notice,  and  if  under 
R  2  or  89  after  notice  to  defendant  at  any  time  after  issue  of  writ  of 
summons^  and  if  by  any  one  else  than  plaintiff  then  on  notice  to 
plaintiff  at  any  time  after  appearance  by  party  applying,  O.  52,  R.  4, 
p.  887. 

for  order  under  R.  1  of  0.  52  may  be  made  by  plaintiff  at  any  time  after 
his  right  appears  from  pleadings,  and  if  nonci  then  by  affidavit  to  satis- 
faction of  Court  or  Judge,  O.  52,  R.  5,  p.  837. 

to  Divisional  Court  or  Judge  in  Court  to  be  by  motioui  0.  58,  R.  1. 

at  chambers  to  be  by  summons,  0.  54,  R  1,  p.  840 

which  may  be  made  to  Court  or  Judge  below,  or  to  Court  or  Judge  o 
Appeal  to  be  first  made  below,  0.  58,  R  17,  p.  849. 

to  Appeal  Court  to  be  by  motion,  0.  58,  R.  18,  p.  850. 
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of  offioera  of  Supreme  Court,  §  84,  pp.  87 — 88 

of  Judges  of  Court  of  Appeal  to  be  by  letten  p»teiit,  1875,  §  4, 

pp.  100—101 
to  fill  certain  oflEioes  to,  may  be  Buspended  until  1  January  1877,  §  84  > 

pp.  125—126,  amending  1878,  §  77,  pp.  81—88 

ABBITRATION, 

powers  given  to  Courts  by  Common  Law  Procedure  Act,  1854,  with 
respect  to  references  to  be  exercised  by  Court  or  Judges  with  respect  to 
proceedings  by  Referees,  §  59,  p.  66 

ARCHBISHOPS  OR  BISHOPS, 

to  be  assessors  in  Ecclesiastical  causes,  §  21,  pp.  20 — 21 

ARGUMENT, 

of  demurrer  not  to  be  limited  to  ground  of  law  stated,  0.  28,  R.  2, 
pp.  215—221 

ARREARS, 

of  rent,  where  daim  for,  indorsed  on  writ  for  recovery  of  land,  and 
defendant  makes  default  in  pleading,  plaintiff  may  enter  judgment  for 
land,  and  proceed  for,  0.  29,  R.  8,  p.  228 

ASSESSMENT, 

of  damages  may  be  otherwise  than  by  writ  of  inquiry,  where  interlocutoxy 

judgment  entered,  0. 18,  R.  6,  0.  29,  R.  4,  pp.  168—169,  222 
form  of  judgment  in  default  of  appearance  after,  App.  D,  8,  pp.  434 — 

485 

ASSIGNOR, 

of  chose  in  action,  concurrence  of,  not  necessary  to  enable  assignee  to 
recover  where  assignment  absolute^  §  25  (6),  pp.  80—81,  89—40 

ASSESSORS, 

High  Court  or  Court  of  Appeal  may  call  in,  §  56,  p.  65 
remuneration  to  be  settied  by  Court,  i6. 
Court  may  diiect  trial  with,  O.  86,  R  28,  p.  287 
of  referee  may  inspect  with  him,  O.  86,  R.  80,  p.  287 

ASSIGNMENT, 

of  debts  or  choses  in  action,  to  be  effectual  to  transfer  legal  right  of  action 

from  date  of  notice  to  debtor,  §  25  (6),  pp.  80  —81,  89 — 40 
except  as  provided,  ib, 

of  action  to  any  Division,  notice  of,  0.  5,  R.  9,  pp.  41-^2 
pendente  lite  does  not  make  action  defective,  0.  50,  R.  1,  p.  817 
pendente  lite  of  estate  taking  place,  action  to  be  continued  by  or  against 

new  owner,  0.  50,  R.  8,  817—880 

ASSIZE, 

Courts,  jurisdiction  of,  vested  in  High  Court|  §  16,  p.  15 

ASSIZES, 

to  be  held  before  Judges  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 

Divisions,  §  87,  pp.  54, 55,  amended  1875,  §  8,  p.  105 
power  to  include  others  in  oommission,  ib,  §  37,  p.  65 
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days  appointed  for  holding,  may  be  altered  by  Order  in  Cooncil  1875,  §  28, 
pp.  114—116 

enactments  relating,  to,  to  be  repealed  by  orders  in  Council,  which  may  be 
inoonmatent  with  them,  ib, 

places  for  holding,  may  be  regulated  by  Order  in  Council,  ib. 

to  include  sesaionB,  ib, 

upon  sittings  at,  or  at  London  or  Middlesex  sittings  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer,  where  officer  presiding  is  not  the  proper 
officer  to  enter  judgment)  associate  to  enter  findings  of  fact  and  directiona 
of  Judge  in  book  kept  for  purpose,  0.  86,  R.  23,  p.  2S6 

See  CmcDiT. 

ASSOCIATE, 

transferred  to  Supreme  Court,  §  77,  p.  81 

to  enter  findings  of  fact  and  directions  of  JuJge^  at  Assizes,  or  London  or 

Middlesex  sittings,  where  proper  officer  to  enter  judgment  not  preaent^ 

0.  36,  R.  23,  p.  286 
certificate  of  sufficient  authority  to  officer  to  enter  judgment,  0.  86,  Rr. 

24,  25,  pp.  286—287 

ATTACHMENT, 

Bolidtor  not  appearing  in  pursuance  of  undertaking  to  appear  to  be  liable  to^ 

0. 12,  R.  14,  p.  159 
party  disobeying  order  for  discorery,  &e.,  liable  to,  0.  81,  R.  20,  p.  269 
for  diK>bedience  to  order  for  discovery,  &c,  application  for,  may  be 

founded  on  service  of  order  on  solicitor,  0.  81,  E.  21,  p.  269 
party  may  show  ignorance  in  defence,  ib. 
solicitor  not  giving  notice  of  service  on  him  of  order  for  diaooveiy,  fto.» 

liable  to,  O.  81,  R.  22,  p.  270 
referee  not  to  enforce  order  by,  0.  86,  R.  88,  p.  288 
payment  of  money  into  Court  may  be  enforced  by,  or  by  sequestration, 

0. 42,  R.  2,  pp.  800—801 
judgment  for  recovery  of  any  property  other  than  money  to  be  enforced 

by  writ  of,  among  other  writs,  O.  42,  R.  4,  p.  801 
judgment  requiring  person  to  do  any  act  other  than  pay  money  or  to 

abstain  from  any  act  enforceable  by,  or  committal,  0.  42,  R.  5,  p.  801 
writ  of  execution  includes  writ  of,  O.  42,  R.  6,  p.  801 
order  as  to  writ  of,  0.  44,  p.  808 

to  have  same  effect  as  now  out  of  Chanceiy,  0.  44,  R.  1,  p.  808 
no  writ  of,  to  be  issued  without  leave  obtained  on  notice  to  party  to  be 

attached,  0.  44,  E.  2,  p.  808 
of  debts,  order  as  to,  0.  45,  pp.  809 — 814 
Court  or  Judge  may  order  attachment  of  debts  on  process  described  in 

rule,  0.  45,  R.  2,  pp.  810—311 
no  attachment  of  debts  on  judgment  after  ca.  sa.  issued,  p.  810 
nothing  could  be  attached  but  liquidated  debt,  p.  810 
debt  must  be  due  to  judgment  debtor  in  person,  pp.  810 — 811 
debt  assigned  could  not  be  attached,  p.  811 
creditor  by  order  in  Chanoeiy  could  not  formerly  have  attached  debt,  aecoa 

now,  p.  811 
service  of  order  to  bind  debts,  0.  45,  R.  3,  p.  811 


INDEX.  491 

ATTACHMENT— coTUmuoi 

simikr  proviaion  formerly  Common  Law  PktKsedure  Act,  1854,  §  62,  p.  811 
if  judgment  debtor  became  bankrupt  before  payment^  query  debts  attached 

aa  against  assignees  or  trustees  in  bankruptcy,  p.  811 
proceedings  to  levy  amount  due  from  garnishee  to  judgment  debtor, 

0.  45,  R.  4,  pp.  811—812 
proceedings  where  third  person  has  a  lien  on  the  debt,  0.  45,  R.  6,  p.  312 
Court  or  Judge  may  bar  claim  of  third  person  and  make  orders,  0.  45, 

R.  7,  pp.  312—818 
attachment-book  to  be  kept  by  officer,  0.  45,  R.  9,  p.  818 
costs  of  application  for,  0.  45,  R.  10,  pp.  818—814 
See  Qabkibhek 

form  of  praecipe  for  writ  o^  App.  E,  9,  p.  489 
form  of  writ  of,  App.  F,  9,  p.  446 

ATTORNEYS, 

to  be  called  soUdtors  of  Supreme  Court,  §  87,  pp.  89—90 

amended  1875,  §  14,  p.  109 

Registrar  o(  to  be  called  registrar  of  solidtors 

Lord  C.  Jm  M.  R.,  Lord  C  J.  of  C.  P.,  and  Lord  C.  B.,  or  any  two  by 

regulation,  to  adapt  enactments  relating  to,  &c.,  to  solicitorB  of  Supreme 

Court  under  §  87  of  Act  of  1873, 1875,  §  14,  p.  109 
See  Solicitor 

AUDITA  QUERELA, 

abolished,  0.  42,  R  22,  pp.  807-^08 

BALANCE, 

on  fletK>ff  or  counterclaim  being  decided  in  fayour  of  defendant,  Court 
may  give  judgment  for,  accordingly,  0.  22,  R.  10,  p.  209 

BANKRUPTCY, 

jurisdiction  and  powers  of  Chancellor  and  of  Court  of  Appeal  in  Chancery 

invested  in  Court  of  Appeal,  §  18,  p.  18 
London  Court  of,  not  consolidated  with  Supreme  Court  1875,  §  9,  p.  105 
amending  Act  of  1878,  §  84,  p.  51 
which  is  also  distinctly  repealed  in  this  respect,  1875,  §  88  and  ached.  2, 

pp.  125, 448 
rules  as  to  appeals  in,  unless  varied  by  Act,  to  remain  in  force,  1875,  §  18, 

pp.  111—112;  amending  Act  of  1878,  §  70,  pp.  75—76 ;  which  is  also 

distinctly  repealed,  1875,  §  88  and  sched.  2,  pp.  125,  448 
unclaimed  dividends  in,  becoming  vested  in  Crown,  amendment  of  law 

relating  to,  1875,  §  82,  p.  125 ;  former  law  as  to,  repealed,  §  88  and 

sched.  2,  pp.  125,  448 
claims  by  trustee  in,  not  to  be  joined  with  claims  due  to  him  in  any  other 

capacity,  0. 17,  R.  8,  p.  198 
Denial  of  right  to  claim  as  trustee  in,  to  be  stated  specifically,  0. 19,  R.  11, 

p.  198 
query  whether  in  case  of  bankruptcy  of  judgment  debtor  before  payment, 

debts  due  by  him  were  bound  as  against  his  trustees  or  assignees,  811 — 812 
not  to  abate  an  action  if  cause  of  action  survives,  0.  50,  R.  1,  p.  817 
taking  place  pendente  lite.  Court  or  Judge  may  order  successor  in  interest 

to  be  made  party,  0.  50,  R.  2,  p.  317 
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of  plaintiff  fonoerly  as  to  abatement^  pp.  820 — 821 

how  law  altered  as  to  thiii^  Common  Law  Procedure  Act,  1852,  §  1  2, 
p.  821 

extent  of  enactment^  pi  821 

alone  formerly  no  bar  nor  abatement ;  query  nnder  Act  of  1869,  p.  821 

proof  in,  formerly  no  ground  of  plea,  bat  ground  for  motion  to  stay  pro- 
ceedings; query  since  Act  of  1869,  p.  821 

effect  of  Act  of  1869  as  to  change  of  trustee  of  bankrupt,  pp.  824 — 825 

revivor  for  costs  after,  p.  829 

time  for  appealing  from  order  in,  to  be  as  from  interlocutory  order,  0. 58, 
R.  9,  p.  848 

BILL  OF  EXCHANQE, 

Act  18  A  19  Vict  &  67,  Bills  of  Exchange  Act,  to  continue  as  to  actions 

commenced  within  six  months  after  bill  is  due  and  payable,  0. 2,  B.  6, 

p.  185 
remarks  on  procedure  under,  with  reference  to  procedure  tmder  writs 

specially  indorsed,  pp.  166—167,  172, 178 
plaintiff  may  join  aU  or  any  of  the  persons  liable  on  as  parties  to  action 

on,  0. 16,  R.  5,  p.  175 
consideration  need  not  be  alleged  for,  where  plaintiff  sues  on  bill  only, 

unless  first  denied,  0. 19,  B.  28,  pp.  208—204 
forms  of  statement  of  claimi  defence,  and  reply,  in  action  on,  App.  C,  6, 7» 

pp.  890--891,  891—892 

BISHOPS.    See  Abohbishofs. 

BOOK, 

books,  documents,  and  papers  of  any  Court  whose  jurisdiction  is  trans- 

ferred,  to  be  t^pansferred  to  Supreme  Court,  §  92,  p.  98 
for  entering  writs  of  summons  to  be  called  Cause  Book,  0.  5,  R.  8,  p.  141 
mode  of  keeping  same,  ib. 
proceedings  in  District  Registry  to  be  entered  in  the  book  there,  0.  85, 

R.  1,  pp.  278—274 
Associate  at  Assizes  and  Sittings  in  London  and  Middlesex  to  enter 

findings  of  jury  and  directions  of  Judge  in,  to  be  kept  for  the  purpose^ 

0.  86,  R.  28,  p.  286 
attachment  book  for  debts  to  be  kept,  0. 45,  R.  9,  p.  818 

BOTTOMRY, 

in  action  of,  the  bottomry  bond,  and  if  in  foreign  language  also  a  notarial 
translation  of  it,  to  be  produced  to  registrar,  and  a  copy  of  bond,  or  of 
translation,  certified  to  be  ooxrect,  shall  be  annexed  to  the  affidavit  to 
be  filed  in  such  case  previous  to  issue  of  writ  of  summons,  0.  5,  R.  11  (e), 
p.  142 
Judge  may  waive  production  of  bond  and  translation,  0. 5,  R.  11  (e),  p.  142 
forms  of  statement  of  claim,  defence,  and  reply  in  action  on,  App.  C, 
9,  pp.  894—898 

BUSINESS, 

pending  at  the  coming  into  operation  of  Act  tranaf exred  to  new  Courts, 
§  22,  pp.  21—22 
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BUSINESS— eoTUtnutf^;. 

of  Divisional  Courts  to  be  ammged  by  Judges  of  High  Court,  or  a 
majoiity  of  them,  with  concumnoe  of  Lord  Chief  Justice,  §  41, 
pp.  57—58 


CANCELLATION, 

of  stamps^ 
Treasuiy  may  withooncurrenoe  of  Chancellor  make  rules  as  to,  1875,  §  26, 

pp.  117—119 
form  of  general  endorsement  in  action  for,  App.  A.,  p.  2,  §  1,  /.  8,  p.  SCO 
of  Deeds.    Su  Deids 

CASE, 

may  be  resenred  to  be  heard  before  Divisional  Courts,  §  46,  p.  60 
amended  1875,  §  22,  pp.  112^114 
Su  Sfboial  Ca8B 

CASH, 

rules  may  be  made  for  the  conversion  of,  in  Court,  into  securities,  1875, 
§  80,  pp.  122—124 

CAUSE, 

or  matter  involving  questions  of  fact^  or  partly  fact  and  partly  law,  may, 
subject  to  rules,  be  assigned  from  assizes  to  be  tried  in  Middlesex  or 

London,  §  29,  pp.  44 — 46 
not  involving  issues  of  &ot^  may  by  consent  be  assigned  from  assizes  in 

like  manner,  ib, 
document  by  which  commenced,  to  be  marked  with  name  of  Division  or 

Judge  to  which  or  whom  assigned,  §  88,  p.  49 
transferred  to  High  Court  to  be  continued  as  if  commenced  in  it,  §  90, 

pp.  91—92 
interpretation  of,  §  100,  p.  95 
may  be  assigned  by  party  commencing  it  to  any  Divisioxi,  1875,  §  11, 

pp.  107 — 108  ;  amending  1878,  §  85,  pp.  52 — 54,  which  is  ako  repealed 

wholly,  1875,  §  88,  and  Sched.  2,  pp.  125—448 
of  action,  several  may  be  united  in  same  statement  of  claim  and  action, 

0. 17,  B.  1,  pp.  192—198 
may  be  remitted  by  Court  to  same  or  other  referee  when  referred  by 

referee  to  Court,  0.  86,  R.  84,  p.  288 
Book.    See  Book 

CAVEAT, 

in  Admiralty  action,  0. 5,  B.  12,'pp.  142—148 
Belease  Book,  ih. 

CENTRAL  CRIMINAL  COURT, 

general  or  other  comnussions  mider  Acts  relating  to  Central  Criminal 
Court,  to  be  in  force  until  revoked  or  altered,  §  76,  pp.  79—80 

CERTIFICATE, 

of  associate  at  assizes,  or  London  or  Middlesex  sittings,  to  be  sufficient 

authority  to  officer  to  enter  judgment^  0.  86,  R.  24,  R.  25,  p.  286 
form  of,  after  trial  by  juiy,  App.  B,  15,  p.  878 
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CESTUI  QUE  TRUST, 

claim,  of,  againBt  trustee  not  to  be  barred  by  Statute  of  LiinitatioiiB, 
§  26  (2),  pp.  80—85. 

CHAMBER  CLERK, 

duties  o^  in  chambers  to  be  performed  by  officers  of  the  Court  in  the 

permanent  ciTil  service,  §  79,  pp.  84 — 85 
person  holding  office  of,  to  be  eligible  to  like  offices,  1875,  §  85,  p.  26 

CHAMBERS, 

A  Judge  sitting  in,  may  exercise  any  jurisdiction  vested  in  the  High  Court 

which  might  previously  have  been  exercised  by  a  single  Judge,  §  39, 

p.  56. 
discharging  order  made  at,  §  50,  pp.  61 — 62 
by  DiriBional  Court,  on  notice,  ib, 
or  by  Judge  sitting  in  Court,  ib, 

no  appeal  from  order  discharging  except  by  special  leare^  ib. 
in  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  a  master,  and 

in  fifth  Division  a  registrar,  may  transact  all  chamber  business  except  as 

excepted,  0.  54,  R.  2,  pp.  840—841 

CHANCELLOR, 

to  be  one  of  first  Judges  of  High  Court,  §  5,  pp.  4 — 5 

omission  as  to,  p.  5 

to  continue  to  perform  extraordinary  duties,  §  12,  pp.  12 — 18 

salary  of,  §  18,  p.  18 

with  president  of  Probate  Court  to  make  arrangements  for  attendance  of 

registrar  snd  officers  of  Probate  Courts  §  55,  p.  64 
postponed  1875,  §  2,  p.  97 
with  sanction  of  Treasury  to  fix  table  of  fees  for  district  registrars,  §  68, 

p.  69. 
may  at  any  time  convene  extraordinary  council  of  Judges,  §  75,  pp.  78 — 79 
may,  with  concurrence  of  Treasury,  abolish  or  reduce  sakry  of  any  officer 

under  §  77,  pp.  81—88. 
may  with  like  concurrence  increase  salary  of  existing  officers  whose  duties 

increased  by  act,  ib, 
to  exercise  with  regard  to  officers  of  Common  Pleas  at  Lancaster,  powers 

now  vested  in  Chancellor  of  Duchy,  §  78,  pp.  88 — 84 
to  appoint  commissionerB  to  administer  oaths,  §  84,  pp.  87 — 88 
officers  of  Supreme  Court,  ib 
officers  of  High  Court,  ib 
officers  attached  to  Appeal  Court,  ib 
office  and  position  of,  not  affSscted  by  Act,  §  94,  p.  98 
officers  to  be  attached  to,  as  if  Act  had  not  passed,  t& 
not  to  be  deemed  permanent  Judge  of  High  Court,  1875,  §  8,  p.  99 
to  be  one  of  ex-officio  Judges  of  Court  of  Appeal,  1875,  §  4,  pp.  100—101 
to  be  president  of  Coiirt  of  Appeal,  1875,  §  6,  p.  102 
not  liable  to  serve  as  vacation  Judge,  0.  61,  R.  5,  p.  852 

CHANCELLOR, 

of  County  Palatine  of  Xtancaster,  not  affected  as  to  officer's  position  or 
functions  by  Act»  §  95,  p.  94 
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CHANCELLOR— etm/mi^. 

of  Duchy  and  County  Palatine  of  Lancaster,  jurisdiction  of,  as  a  Judge  of 

Appeal  Tested  in  Appeal  Court,  §  18  (2),  p.  18 
powers  of,  with  respect  to  officers,  in  future  to  be  exercised  by  Lord  Chan- 

ceUor,  §  78,  pp.  88—84 
of  Exchequer,  not  to  be  Judge  of  High  Court  or  Court  of  Appeal,  and  to 

cease  to  be  Judge  of  Exchequer,  §  96,  p.  94 
to  have  duties,  salary,  and  incidents  of  office  in  other  respects  as  before,  ib, 

CHANCERY,  COURT  OF, 
absorbed,  §§  3, 16,  p.  2 

jurisdiction  of.  Tested  in  High  Court,  §  16,  pp.  15—16 
common  law  jurisdiction  of,  p.  16 
Division  created,  §  81,  pp.  46 — 48 
Judges  of,  ib. 

business  assigned  to  Division,  §  34,  pp.  49 — 50 
any  Judge  of,  appointed  after  commencement  of  Act,  may  be  included  in 

commission  of  assize,  §  87,  p.  55 
distribution  of  business  among  Judges  of  Division,  §  42,  pp.  58 — 59 
one  Judge  only  in  general  to  dispose  of  business,  ib, 
cause  or  matter  to  be  commenced  in  Division,  assigned  to  one  Judge  of, 

by  plaintiff  marking  it  with  name  of  Judge,  ib. 
Divisional  Court  for  business  of,  may  be  hdd  when,  §  43,  p.  59 
High  Court  of,  interpretation  of  words,  §  100,  p.  95 
suits  in,  commenced  formerly  by  bill  or  information,  to  be  commenced  by 

"  Action,"  0.  1,  R  1,  p.  127 
actions  assigned  to,  to  be  marked  for  one  of  the  Judges  of  Division,  0.  5, 

R.  4,  pp.  140—141 
where  defendant  fails  to  appear  plaintiff  may  file  affidavit  of  service  and 

proceed  as  if  appearance  entered,  0.  18,  R.  9,  pp.  169 — 170 
former  rule  of,  p.  170 

where  affidavit  of  service  cannot  be  made,  p.  170 
rules  of,  as  to  parties,  to  be  in  force  subject  to  act  and  rules  of  Court, 

0. 16,  R.  11,  pp.  179—180 
reference  or  appeal  from  district  registrar  to  be  in  Chanceiy  Division,  to 

Judge  to  whom  action  is  assigned,  0.  85,  R  10,  p.  275 
actions  transferred  to,  to  be  assigned  to  one  of  the  Judges,  0. 51,  R.  3,  p.  832 
officers  of  Court  of,  to  be  attached  to  Division,  0.  60,  R.  1,  p.  850 

CHANGE  OP  PARTIES, 

order  as  to,  0.  50,  pp.  817—833 

CHANGE  OR  TRANSMISSION, 

of  interest  or  liability  where  by,  &c.,  it  becomes  desirable  that  fresh  party 
should  be  made,  Court  may  make  order  accordingly,  0.  50,  R.  4, 
pp.  330—831 

CHARGING  ORDERS, 

not  to  be  made  by  masters  or  registrars  in  chambers,  0.  54,  R.  2,  p.  340— -841 

CHARGING  STOCK  OR  SHARES, 

order  as  to  and  distringas,  0.  46,  p.  314 

Order  may  be  made  by  Court  or  Judge  having  effect  provided  by  1  &  2 
Vic.  c.  110,  §§  14,  15,  and  8  &  4  Vic.  c.  82,  §  1 ;  0.  46,  B.  1,  814 
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GHARTERPART7, 

lorms  of  statement  of  obdm,  def enoe,  reply,  and  rejoinder  in  action  on. 
Appendix  C,  10,  pp.  898—400 

CHI£F  BARON  OF  EXCHEQUER, 

distinction  of  oifioe  may  be  abolished  under  poaaible  circomBtanoee,  §  32, 
pp.  48—49 

CHIEF  CLERKS^ 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 88 

CHIEF  JUDGE  IN  BANKRUPTCY, 

to  be  one  of  the  Judges  of  the  High  Court,  1875,  §  9,  p.  105,  amending 
§  84  of  1878,  p.  51,  which  part  is  also  repealed  by  1875,  §  83,  sched.  2, 
pp.  125—448 

CHOSE  IN  ACTION, 

absolute  assignment  o^  to  be  effectual  to  transfer  legal  right  to,  from 
date  of  notice  to  person  liable  to  pay,  §  25  (6),  pp.  80,  89 — 40 
When  assignor  disputes  assignment,  pp.  80,  89—40 

CHRISTKAS, 

same  day  not  to  be  reckoned  in  computation  of  time,  0. 57,  R*  2,  p.  848 
vacation,  oonmiencement  and  end  o^  0.  61,  R.  2,  p.  851 

CIRCUIT, 

jurisdiction  of  Judges  on,  §  29,  pp.  44 — 46 

rules  of  Court  for  regulation  of,  may  be  made  by  Order  in  Coimcil,  §  68, 

pp.  72—74,  amended  1875,  §  28,  pp.  114—116 
may  be  discontinued  or  created  or  modified,  1875,  §  23,  (1),  p.  114 
places  at  which  they  may  be  held  appointed,  1875,  §  28,  (2),  p.  114 
times  at  which  they  may  be  held  appointed,  1875,  §  28,  (8),  p.  114. 
venue  may  be  regidated  in  all  cases  triable  on,  in  consequence,  1875,  §  28, 

(4),  p.  114 
enactments  relating  to,  shall  be  repealed  by  Order  in  Council  inconsistent 

with  them,  1875,  §  23,  p.  115 
not  to  be  affected  by  Act  until  other  commissions  issued,  §  98,  p.  98. 
SceAanzBL 

CIVIL  SERVANTS, 

all  officers  under  Act,  except  personal  officers  of  Judges,  to  be  deemed 
permanent,  §  85,  p.  88 

CLAIM, 

indorsement  of,  order  as  to,  0.  8,  pp.  185— 188 

indorsement  of,  to  be  made  on  every  writ  before  issued,  0.  8,  R.  1,  p.  185 

forms  of  indorsement  o^  0.  8,  R.  8,  p.  136,  App.  A.  p.  2,  §§  1 — 7^  pp-  351 

—870 
when  partly  admitted,  plaintiff  to  have  judgment  for  that  part,  and 

defendant  may  defend  as  to  residue,  0.  14,  R.  4,  p.  178 
only  claims  for  mesne  profits,  arrears  of  rent  and  damages  for  breach  of 

contract  connected  with  premises,  to  be  joined  with  claim  for  recovery 

of  land,  0. 17,  R.  2,  p.  198 
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CLAIM — eoiUinued. 

by  tnutee  in  bankruptcy,  not  to  be  joined  with  cLum  in  any  other 

capacity,  0. 17,  R.  3,  p.  193 
for  contribution.    See  CoNTRinaTiON 
by  or  against  husband  and  wlfo  may  be  joined  with  claim  by  or  against 

them  separately,  0. 17,  R.  4,  p.  193 
by  or  against  executor  or  administrator  may  be  joined  with  claim  by  or 

against  him  personally  provided  last  mentioned  claim  arise  in  reference 

to  the  estate  which  he  represents,  0.  17,  R.  5,  p.  193 
by  plaintifi&  jointly  may  be  joined  with  daim  by  them  or  any  of  them 

separately  against  same  defendants,  0.  17,  R.  6,  p.  193 
statement  of,  to  show  if  claim  for  discovery  only,  0.  19,  R.  8,  p.  197 
Sec  Statehekt  of  Claim 

CLERKS, 

of  records  and  writs  transferred  to  Supreme  Conrt,  §  77,  pp.  81 — 83 

of  the  Council  of  the  Duchy  of  Lancaster,  not  to  be  attached  to  Supreme 

Court,  §  77,  pp.  81--83 
to  Registraro  in  Chancery,  to  retain  their  rights  of  succession,  §  77,  pp« 

81—83 

close; 

of  Pleadings,  order  as  to  §  25,  p.  212,  on  issue  joined  without  new 

pleading,  pleadings  close,  ib, 
on  default  by  any  party  in  pleading,  pleadings  close  at  time  for  the  putting 

in  of  the  pleading  as  to  which  default  made  and  last  pleading  deemed  to 

be  admitted,  0.  29,  R.  12,  p.  224 

COLLISION.    See  Damages.    Pbeliminart  Act 

COMMENCEMEKT,  of  Act.    See  Act  of  Pabliambxt 
of  Act  of  1875,  see  Act  of  Paruamsnt 
of  action,  0.  2,  RR.  1—3,  pp.  129—130 

form  of  writ  on  commencement  of  action,  0.  2,  R.  8,  p.  130,  App.  A,  p.  1, 
/.  1,  p.  356 

COMMISSIONS, 

general  or  otherwise,  issued  under  Acts  relating  to  Central  Criminal  Court 

to  be  in  full  force  until  revoked  or  altered,  §  76,  pp.  79 — 80 
of  assize,  oyer  and  terminer,  &c.,  Courts  of,  absorbed,  §  16,  p.  15 
of  assize  granted  by  Her  Majesty  to  be  as  valid  as  if  enacted  in  Act  of 

1873,  §  29,  pp.  44—46 
an  ordinary  Judge  of    Court  of    Appeal,  or  any  Judge  of  Court  of 

Chancery,  or  any  Serjeant-at-Law,  or  Q.C.,  may  be  included  in,  §  37, 

pp.  54 — 55 
sittings  under,  to  be  held  before  Judges  of  Queen*s  Bench,  Common  Pleas, 

or  Exchequer  Divisions,  ib, 
amended  1875,  §  8,  Probate  and  Admiralty  Judges  included,  p.  105 
to  discharge  civil  and  criminal  business  in  Surrey  may  be  issued  by  Order 

in  CouncU,  1875,  §  23  (1),  p.  114 

K  K 
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COHMISSIONERS, 

appointed  under  §  29  of  principal  Act  to  consiitate  a  Court  of  the  High 

Courty  §  29,  p.  45 
to  take  oaths,  transferred  to  Supreme  Court,  §  77,  pp.  81 — 82 
to  administer  oaths  in  any  Court  whose  jurisdiction  is   transferred, 

to  be  Conunissioners  in  High  Court  and  Court  of  Appeal,  §  82^ 

p.  86 
to  be  appointed  by  Chancellor,  §  84,  p.  87 
appointed  under  §  29  of  principal  Act  may  be  referred  to  to  try  issue, 

O.  36,  B.  29,  p.  287 

COMMITTAL  OR  COMMITMENT, 

to  prison  may  not  be  ordered  by  referee,  0.  36,  R.  83,  p.  283 
for  disobedience  to  judgment,  0.  42,  R.  5,  p.  301 

COMMITTEE, 

lunatic  to  sue  and  be  sued  by,  0.  18,  p.  194 

COMMON  LAW, 

jurisdiction  of  Chancery  Tested  in  High  Court,  §  16,  pp.  15 — 16 
of  Master  of  the  Rolls  Tested  in  High  Court,  §  16,  pp.  15—16 

COMMON  PLEAS^ 

Court  o^  absorbed  and  consolidated  into  Supreme  Court,  §  3,  pp.  2 — 3 
Lord  Chief  Justice  of,  to  be  one  of  the  first  Judges  of  High  Court,  §  6, 

pp.4— 6  ^ 

puisne  Judges  of,  to  be  some  of  first  Judges  of  High  Court,  ib. 
Lord  Chief  Justice  of,  to  continue  to  perform  extraordinary  duties  imposed 

on  him,  §  12,  pp.  12—13 
salary  of  Lord  Chief  Justice  of,  §  13,  p.  13 
pension  of  Lord  Chief  Justice  of,  §  14,  pp.  13 — 14 
jurisdiction  of  Court  of.  Tested  in  High  Courts  §  16,  pp.  15 — 16 
Judges  of  DiTision  of  created,  §  31  (3),  p.  47 
distinction  of  the  office  of  Lord  Chief  Justice  of  may  be  abolished  under 

possible  circumstances,  §  32,  pp.  48 — 49 
all  matters  pending  in  Common  Pleas  at  Westminster  transferred  to 

Common  Pleas  DiTision,  §  34,  pp.  50 — 52 
jurisdiction  of,  p.  52 
all  matters  pending  in  Common  Pleas  at  Lancaster,  and  in  the  Court  of 

Pleas  at  Durham,  assigned  to,  ib. 
Lord  Chief  Justice  of,  to  haTe  a  secretary,  principal  clerk,  and  junior 

clerk,  §  79,  pp.  84—85. 
Lord  Chief  Justice  of,  to  be  one  of  the  ex  officio  Judges  of  the  Court  of 

Appeal,  1875,  §  4,  pp.  100—101 
officers  attached  to  Court  of,  to  be  officers  of  the  Common  Pleas  DiTision, 

0.  60,  R.  1,  p.  850 

COMPANIES, 

companies  and  bodies  corporate  to  make  entries  and  alterations  in  their 
books  as  the  Chancellor,  with  the  concurrence  of  the  Treasuiy,  may 
direct,  1875,  §  24,  p.  116 
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COMPANIES-^am^mtied 

service  oo,  statutoxy  provisioiis  as  to,  retained,  0.  9,  R.  7,  p.  152 
if  party  be  a  corporation  or  joint-stock  company,  or  other  body  capable  of 
suing  or  being  sued,  other  party  may  apply  to  deliyer  interrogatories  to 
any  member  or  officer,  0.  81,  R.  4,  pp.  220—245 
Acts,  time  for  appealing  from  order  made  under,  0.  58,  R.  9,  p.  348 

COMPENSATION, 

officers  remunerated  hitherto  by  fees  may  claim,  §  80,  p.  85 
to  secretary  to  Tisitors  of  lunatics,  1875,  §  81,  p.  124 

COMPLAINT, 

statement  of,  to  be  deUvered  to  defendant^  unless  at  time  of  his  appearance 

he  state  that  he  does  not  require  it,  0. 19,  R.  2,  pp.  194 — 195 
See  Claim,  Statimsnt  ov  Claim. 

COMPUTATION  OP  TIME, 

certain  holidays  excluded  in,  0.  57,  R.  2,  pp.  842—343 

CONCURRENT  ADMINISTRATION, 
of  law  and  equity,  §  24,  pp.  28—29 

CONCURRENT  WRITS, 

order  as  to,  0.  6,  pp.  148 — 144 

may  be  issued  within  twelve  months  from  issue  of  original,  to  bear  teste 

same  day  as  original,  to  be  marked  with  seal  "  concurrent,"  and  the 

date  of  issuing  the  concurrent  writ,  to  be  in  force  only  so  long  aa 

origmal,  0. 6,  R.  1,  p.  148 
formerly  only  within  six  months  of  original,  p.  148 
writ  for  service  out  of  jurisdiction  may  be  concurrent  with  one  for 

service  within  jurisdiction,  and  vice  versA,  0. 6,  R.  2,  pp.  143 — 144 
may  be  renewed  from  time  to  time  in  manner  in  rule  stated,  0.  8,  R.  1, 

pp.  145—146 

CONDITIONS, 

'injunctions,  mandamus,  or  receivers  may  be  granted  or  appointed  with  or 
without^  §  25  (8)  pp.  31,  40—41. 

CONFESSION  OP  DEFENCE, 

may  be  deliyered  by  plaintiff,  and  costs  claimed  where  defendant  pleads 

defence  arisen  since  date  of  action,  0.  20,  R.  8,  p.  205 
form  of,  i&.;  App.  B,  2,  pp.  205,878 

CONFLICT, 

between  Rules  of  equity  and  common  law,  those  of  equity  to  prevul,  §  25 
(11),  pp.  82—42 

CONSENT  OP  PARTIES, 

no  appeal  to  lie  from  order  made  by,  except  by  leave  of  Judge  making 

order,  §  49 
appeid  from  district  registrar  to  Judge^  even  where  jurisdiction  of  registrar 
was  only  given  by  consent,  0.  85,  R  7,  p.  275 

K  K  2 
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CONSOLIDATION, 

where  money  wu  paid  into  Court  in  Beveral  actions  wUch  were  con- 

Bolid&ted  and  plaintiff,  without  taxing  costs,  proceeded  to  trial  in  one 

and  failed,  he  was  still  entitled  to  costs  in  the  others  up  to  payment  of 

money  into  Court,  p.  228 
order  as  to,  0.  51,  pp.  882—884 
actions  may  be  consolidated  as  heretofore  in  use  at  common  law  in  the 

superior  courts,  0.  51,  B.  4,  pp.  832—834 
former  prmcUoe  as  to,  p.  882 — 888 

not  confined  to  insurance  cases,  nor  to  actions  on  same  instrument,  p.  888 
where  necessary,  actions  will  be  divided  into  classes,  and  all  but  one  in 

each  class  stayed,  p.  888 
in  ejectment  where  title  same,  actions  will  be  consolidated,  p.  888 
questions  and  evidence  must  be  the  same,  p.  833 
refused  where  plaintiffs  are  different,  p.  888 
when  and  how  application  for,  should'be  made,  p.  888 — 384 
defendants  undertake  to  abide  by  verdict  if  satisfactory  to  Judge,  p.  884 
and  other  terms  may  be  imposed,  tb. 

no  order  will  be  made  on  plaintiff  to  abide  by  verdict^  p.  384 
if  plaintiff  proceed  in  other  actions  after  verdict  against  him  without  leave, 

p.  884 
costs  in  consolidated  actions,  p.  334 

CONTRACT, 

stipulations  not  of  essence  of,  in  equity,  to  receive  same  interpretation 
elsewhere,  §  25  (7),  pp.  81—40 

plaintiff  may  join  as  parties  all  or  any  of  the  persons  severally  or  jointly 
and  severally  liable  on,  0. 16,  R.  5,  pp.  175 — 177 

implied,  may  be  simply  alleged  in  pleadings  referring  only  to  correspond- 
ence, &c.,  in  which  supposed  to  be  involved,  0. 19,  R  27,  p.  208 

Su  Sfecitio  Performance. 

CONTRIBUTION, 

being  claimed  b}'  defendant  over  against  third  person,  Co\ut  may  order 
question  to  be  determined,  0. 16,  R.  17,  pp.  190 — 191 

where  defendant  claims,  from  person  not  party,  to  serve  such  person  with 
notice  by  leave  of  Court  or  Judge^  0. 16,  R.  18,  p.  191 

where  person  so  served  wishes  to  dispute  plaintiff's  chdm,  to  enter  appear- 
ance within  eight  days,  0. 16,  R.  20,  p.  192 

person  so  served,  not  having  entered  appearance  in  time,  may  apply  for 
leave  to  do  so,  ib. 

if  person  not  party,  appear  on  notice,  person  giving  notice  may  apply  to 
Court  for  directions  as  to  hearing,  Ac.,  0.  16,  R.  21,  p.  192 

person  served  may  have  leave  to  defend,  and  be  ordered  to  deliver  plead- 
ings, ftc.,  ib. 

CONVERSION, 

of  cash  into  securities,  or  vice  versft,  of  money  and  securities,  in  Court  of 
Chancery,  1875,  §  80,  pp.  122—124 

COPT, 

of  writ  of  summons,  to  be  signed  by  plaintiff  or  his  solicitor,  and  left  with 
proper  officer  when  presenting  writ  for  sealing,  0.  5,  R.  7,  p.  141 
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COPY— ccm^nwaf. 

such  copy  to  be  in  print  or  in  MS.,  or  partly  one  or  partly  the  other,  p.  141 
of  entries  in  debt  attachment  book,  may  be  taken  by  any  one,  0.  45,  R.  9, 
p.  818 

CORPORATION, 

eeryice  on,  statutory  provisions  as  to,  retained,  0.  9,  R.  7,  p.  1 52 
interrogatories  may  be  delivered  to  member  or  officer  of,  defendant,  by 
leave,  O.  81,  R.  4,  pp.  229—245 

COSTS, 

appeal  not  permitted  as  to,  only  except  by  leave  of  Judge  making  order, 

§  49,  p.  61 
not  recoverable  where  less  than  £20  on  contract,  or  £10  on  tort  and  action 

brought  in  superior  court,  §  67,  p.  70 
may  be  regulated  by  additional  rules,  1875,  §  17,  pp.  110—111 
of  other  or  more  prolix  forms  than  those  given  in  rules,  to  be  borne  by 

party  using  them,  O.  2,  R.  2,  pp.  129 — 180 
defendant  paying  within  time  limited  by  indorsement,  may  have  costs 

taxed,  and  if  reduced  by  more  than  one-sixth,  plaintifiTs  solicitor  to  pay 

costs  of  taxation,  O.  8,  R.  7,  pp.  187—188 
where  writ  specially  indorsed,  and  defendant  does  not  appear,  plaintiff  may 

sign  judgment  for  debt,  interest,  and  costs,  0.  18,  R.  8,  pp.  166 — 167 
where  defendant  fails  to  appear,  and  claim  is  liquidated,  but  writ  not 

specially  indorsed,  plaintiff  may  file  affidavit  of  service  and  statement  of 

particulars  of  demand,  and  have  final  judgment  for  amount  and  costs 

taxed,  0.  18,  R.  5,  p.  168 
by  former  practice  if  costs  claimed  did  not  exceed  statutory  amount,  there 

need  be  no  taxation,  p.  168 
defendant,  even  if  unsuccessful,  entitled  to,  occasioned  by  joining  any 

person  or  persons  not  entitled  to  relief,  unless  Court  otherwise  order, 

0. 16,  R.  3,  p.  174 
defendants  misjoined  in  actions  ex  delicto  were  entitled  to  their,  unless 

Judge  certified  against  them,  p.  182 
where  two  defendants  really  appeared  by  one  attorney,  though  apparently 

by  two,  in  such  case  they  were  not  allowed  separate,  p.  182 
objection  for  want  of  parties,  costs  of,  p.  188 
where  on  plea  in  abatement,  plaintiff  amended  and  defendant  paid  on  part, 

and  pleaded  general  issue  to  residue,  p.  189 
of  plaintiff  up  to  confession  of  defence,  0.  20,  R.  8,  pi  205 
plaintiff  delivering  statement  of  claim  without  being  required,  may  be 

ordered  to  pay,  0.  21,  R.  1  (o),  p.  206 
where  Court  thinks  facts  ought  to  have  been  admitted  which  are  not,  it 

may  order  costs  of  proof,  0.  22,  R.  4,  p.  208 
where  party  in  probate  gives  notice  that  he  only  insists  on  proof  in  solemn 

form,  he  is  only  liable  to  costs,  as  at  present,  under  rules  of  Probate 

Court,  p.  209 
plaintiff  discontinuing  in  whole  or  in  part,  to  pay  costs  of  part  discon- 

tinned,  0.  28,  R.  1,  pp.  209—211 
formerly  on  discontinuance,  plaintiff  had  to  obtain  appointment  and  pro- 

cure  taxation  of  costs^  and  if^  after  taxation,  he  fails  to  pay  them,  and  it 
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were  before  plea>  defendant  had  to  proceed,  if,  after  plea,  he  might  sign 
judgment  by  non  pros.,  pp.  210 — 211 
discontmuance,  without  paying  costs,  only  by  leave,  p.  211 
where  discontinuanee  before  notice  of  trial  defendant  not  entitled  to  costs 
of  drawing  briefs  nor  of  procuring  evidence  for  defence  nor  any  costs  of 
preparing  for  trial,  p.  211 
frivolous  demurrer  set  aside  with,  0. 28,  R  2,  p.  215 
where  demurrer  was  to  one  count  or  breach  plaintiff  might  enter  nolle 
prosequi  on  bad  count  or  breach  and  pay  costs  thereon  and  proceed  as 
to  rest  of  action,  p.  216 
if  demurrer  not  entered  and  notice  given  within  ten  days  after  delivery 

and  party  demurred  to  do  not  within  same  time  serve  order  for  leave  to 

amend  demurrer  held  good  and  costs  payable  as  if  held  good  on  argu- 
ment, 0.  28,  R.  6,  pp.  219—220 
no  order  to  amend  while  demurrer  pending  save  on  payment  of  costs  of 

demurrer,  0.  28,  R.  7,  p.  220 
on  demurrer  allowed,  party  demurred  to  to  pay  costs  of  demurrer,  0.  28, 

R.  8^  p.  220  * 

on  demurrer  to  whole  statement  of  claim  allowed,  plaintiff  to  pay  to 

defendant  whole  coet  of  action,  0. 28,  R.  9,  pp.  220 — 221 
where  demurrer  overruled  party  demurring  to  pay  costs  of  demurrer, 

0.  8,  R.  11,  p.  221 
if  plaintiff  bound  to  deliver  statement  of  claim  do  not  deliver  same  in 

time  defendant  may  move  to  dismiss  with  costs  for  want  of  prosecution, 

0. 29,  R.  1,  pp.  221—222 
if  plaintiff's  claim  be  for  liquidated  demand  only,  and  defendant  do  not  in 

time  deliver  defence  or  demurrer,  plaintiff  may  enter  final  judgment  for 

amount  and  costs,  0.  29,  R.  2,  p.  222 
in  action  for  recovery  of  land,  if  defendant  in  default^  plaintiff  may  enter 

judgment  for  possession  and  costs,  0.  29,  R.  7,  p.  223 
where  plaintiff  accepts  money  paid  into  Court  in  full  satisfaction  he  shall 

give  notice  and  be  at  liberty  to  tax  his  costs,  and  in  case  of  non-payment 

within  forty-eight  hours  to  sign  judgment  for  costs  taxed,  0.  80,  R.  4, 

p.  226-228 
where  other  pleas  besides  payment  into  Court  plaintiff  formerly  ought  to 

reply  or  defendant  might  sign  judgment  of  non  pros,  on  them  on  which 

plaintiff  would  have  to  pay  costs,  p.  227 
under  R.G.H.,  1852,  R.  12,  p.  227 
where  money  was  paid  in  and  taken  out  in  satisfaction  of  part  of  a  demand 

plaintiff  might,  it  seems,  tax  his  costs  as  to  that  part  at  onoe^  p.  228 
sum  paid  in  and  taken  out  of  Court  in  satis&ction  was  held  ** recovered" 

under  County  Courts  Acts,  so  as  to  deprive  plaintiff  of  costs  in  cases  in 

which  he  would  be  deprived  of  them  had  he  recovered  same  amount 

by  judgment,  p.  223 
Court  may  visit  with  costs  persons  improperly  exhibiting  Interrogatories, 

0.  81,  R.  2,  p.  229 
of  application  to  serve  interrogatories  under  §  52  of  the  Common  Law 

Procedure  Act,  1852,  were  in  discretion  of  the  Court  or  Judge  hear- 
ing it^  and  if  no  order  were  made  were  not  costs  in  cause,  pp.  237, 

336 
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of  iiupection  at  common  law  formerly,  p.  250, 259,  836 

of  proving  documenta  not  to  be  allowed  unless  notice  to  admit  be  first 

given,  0.  82,  R.  2,  pp.  270, 271 
of  proving  document  as  to  which  admission  has  been  refused,  ib. 
valid  notice  of  trial  compelled  defendant  under  peril  of  costs  of  day  to  tiy 

at  time  specified  unless  countermanded,  p.  281 
Court  had  discretion  as  to  costs  of  delay  of  trial,  p.  281 
what  costs  were  allowed  in  such  cause,  p.  282 
of  a£Bidavit  containing  improper  matter  to  be  paid  by  party  filing  same, 

0.  87,  R.  8,  p.  290 
party  producing  deponent  for  cross-examination  not  entitled  in  first  place 

to  costs  of  producing  him,  0.  38,  R.  4,  p.  292 
rule  changed  from  former  rule  in  this  respect,  p.  292 
of  setting  aside  nonsuit,  0.  41,  R.  6,  p.  800 
of  application  for  attachment  of  debts  in  discretion  of  Court  or  Judge,  0.  45, 

R.  10,  pp.  813,  814 
reviewing  taxation  of,  not  to  be  done  before  master  in  Queen's  Bench, 

Common  Pleas  or  Exchequer  Divisions,  or  registrar  in  fifth  Division  in 

chambers,  0.  54,  R.  2,  p.  840 
nor  awarding  of,  except  costs  before  master,  ib. 

subject  to  provisions  of  Act,  costs  to  be  in  all  proceedings  subject  to  discre- 
tion of  Court,  0.  55,  R.  1,  pp.  841,  342 
rules  of  Court  in  equity  as  to  particular  costs  not  afiected,  ib, 
on  trial  by  jury  costs  to  follow  event,  unless  Judge  or  Court  otherwise 

order,  ib, 
of  appeal  to  be  in  absolute  discretion  of  Court,  0.  53,  §  5,  pp.  845 — 347 
of  cross  appeal  where  notice  not  given,  0.  58,  §  6,  p.  347 
form  of  indorsement  for,  App.  A,  p.  2,  §  8,  p.  862 
to  be  charged  for  printed  copies  of  pleadings,  &a,  to  be  printed  12  Aug., 

]  875,  0.  5  (8),  p.  451 
solicitor  of  party  printing  to  give  credit  for  same,  12  Aug.,  1875,  0.  5,  R. 

4  W,  p.  451 
party  entitled  to  printed  copies  not  allowed  any  charge  for  written  copy, 

unless  Court  or  Judge  otherwise  order,  12  Aug.,  1875,  0.  5  (5),  p.  451 
party  requiring  to  make  written  application  undertaking  to  pay  costs  of,  12 

Aug.,  1875,  0.  5  (9),  p.  452 
if  party  required  or  solicitor  fail  to  supply  within  twenty-four  hours,  party 

applying  may  procure  office  copy,  no  costs  shall  be  allowed  to  defaulter 

for  copy  applied  for,  12  Aug.,  1875,  0.  5  (14)  p.  453 
where  by  order  or  Court  or  Judge  any  document  to  be  printed.  Court  or 

Judge  may  make  order  who  shall  bear  costs  of  printmg,  ftc,  12  Aug., 

1875,  O.  5  (15),  p.  453 
regulations  as  to,  12  Aug.,  1875,  0.  6,  pp.  458—470 

COUKCIL  OF  JUDOSa    .S^  Judges. 

COUNCIL.    See  Obdbb  in  Couvcil. 

COUNTER-CLAIM, 

statement  o^  to  be  delivered  to  plaintiff,  0. 19,  R.  2,  pp.  194—195 
to  have  effect  of  statement  of  daim  in  a  cross  action,  0. 19,  R.  8,  p.  195 
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Court  may  on  application  of  plaintiff  before  trial  refuse  penniMion  to 

defendant  to  rely  on  it,  f &. 
statement  of,  to  state  specifically  the  relief  claimed  thereby,  0. 19,  B.  8, 

p.  197 
where  more  than  one  defence,  to  be  stated  seTerally  and  distincUy,  0. 19, 

R.  9,  pp.  197—198 
where  defendant  seeks  to  rely  on  facts  as  supporting,  he  must  state  specifi- 
cally that  he  does  so  by  way  of,  0. 19,  R.  10,  p.  198 
reply  may  plead  defence  to,  0.  20,  R.  1,  p.  205 
where  defendant  raises,  against  others  than  plaintifi^  to  entitle  his  defence 

further  as  statement  of  daim  against  such  persons,  and  deliver  it  within 

time  allowed  for  delivery  to  plaintiff,  O.  22,  R.  5,  p.  208 
persons  sought  to  be  made  liable  to,  should  be  served  with  copy  of  defence, 

O.  22,  R.  6,  p.  208 
may  be  ordered  to  be  excluded,  0.  22,  R.  9,  p.  209 
if  established,  Court  may  give  defendant  judgment  for  balance,  if  any, 

0.  22,  R.  10,  p.  209 
defendant  having  pleaded  may,  without  leave,  amend  before  time  for 

pleading  to  reply,  or  if  no  reply  before  twenty-eight  days  from  filing 

defence,  0.  27,  K  8,  p.  213 
form  of,  in  action  on  charter-party,  App.  C,  10,  pp.  398 — 400 
See  Defence. 

COUNTY  COURT, 

appeal  from,  to  be  heard  by  Divisional  Court,  §  45,  p.  60 

registrar  of,  may  be  appointed  registrar  of  High  Court,  §  60,  pp.  68 — 69 

provisions  :  5th,  7th,  8th,  and  10th  sections  of  County  Courts  Act»  1867, 

to  apply  to  actions  in  High  Court,  §  67,  pp.  70 — 72 
fifth  section  of  above  Act.    Costs  not  recoverable  in  superior  courts  where 

less  than  £20  on  contract  qr  less  than  J£10  on  tort,  p.  70 
seventh  section.    In  certain  cases  Judge  of  superior  courts  may  order 

cause  to  be  tried  in  County  Court,  pp.  70 — 71 
eighth  section.    Proceedings  in  equity  may  be  transferred  to  County 

Courts  which  might  have  been  commenced  therein,  p.  71 
tenth  section.    Actions  for  malicious  prosecution,  &c.,  brought  in  superior 

courts  may  be  remitted  to  County  Court  by  Judge,  pp.  71 — 72 
appeals  from,  Acts  relating  to,  may  be  applied  to  any  other  inferior  Court 

of  record,  1875,  §  15,  pp.  109—110 

COUNTY  PALATINE, 

Courts  of  Equity  not  affected,  p.  2 
Courts  of  Law  absorbed,  §  16,  p.  14 

COURT, 

when  one  Judge  constitutes,  §  89,  p.  56 

COURTS, 

union  of  existing  Courts  into  one,  §  8,  p.  2 
change  as  to,  less  than  seems,  p.  22 
County  Palatine  of  Equity.    See  CoaKTT  Palatine 
County.    See  Courtt  Coubts 
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COURT  OF  APPEAL, 

constitution  of,  §  6,  p.  6 

repeal  of  constitution,  1875,  §  83,  sched.  2, 1875,  §  4,  p.  7,  100—101 

new  form  of,  1875,  §  4,  p.  7,  100—101 

division  of  Supreme  Court  into  High  Court  and  Court  of  Appeal,  §  4, 

pp.  8—4 
to  exercise  jurisdiction  vested  in  it,  §  22,  pp.  21—22 
pension  of  future  Judges  of,  §  14,  p.  14 
to  be  Superior  Court  of  Record,  §  18,  p.  18 
jurisdiction  of  Lord  Chancellor  and  Court  of  Appeal  in  Chancery,  vested 

in,  §  18,  p.  18 
of  Court  of  Appeal  in  Chancery  of  County  Palatine  of  Lancaster,  &c., 

§  18,  p.  18 
of  Lord  Warden  of  Stannaries,  §  18,  p.  18 
of  Exchequer  Chamber,  §  18,  p.  18 
of  Queen  in  Council,'or  judicial  committee  from  orders  in  Admiralty  or  in 

lunacy,  §  18,  p.  18 
to  have  jurisdiction  of  High  Court,  §  18,  pp.  18—19 
jurisdiction  transferred  to,  §  18,  p.  18 

to  hear  appeals  from  High  Court  or  Judges  thereof,  §  19,  pp.  IS — 19 
in  ecclesiastical  matters  new,  §  21,  pp.  20—  21 
provision  suspended,  1875,  pp.  20—21,  98—99 
to  exercise  jurisdiction  vested  in  it,  §  22,  pp.  21 — 22 
matters  transferred  from  judicial  committee,  to  be  heard  by,  §  21,  p.  20 
may  give  such  relief  as  Court  of  Chancery  could  grant  on  equitable 

grounds,  §  24(1),  p.  24 
may  give  defendant  such  equitable  relief  or  relief  in  respect  of  legal  rights 

as  would  be  granted  him  if  plaintiff,  §  24  (3),  pp.  28—24 
may  recognise  equitable  rights  and  estates  appearing  incidentally,  §  24  (4), 

p.  24 
may  direct  stay  of  proceedings  before  it,  §  24  (5),  pp.  24 — 25 
may  recognise  legal  claims  and  obligations  subject  to  equities,  §  24  (6), 

p.  25 
may  grant  absolutely  or  conditionally  all  remedies  to  which  parties  are 

entitled,  §  24  (7),  p.  25 
Judge  of  may  be  included  in  commission  of  assize,  §  87,  p.  55 
power  of  single  Judge  of,  §  52,  p.  62 
order  made  by  single  Judge  of  may,  be  discharged  or  varied  by  Divisional 

Court  of,  §  52,  p.  62 
eveiy  appeal  to  be  heard  before  whole  Court  or  Divisional  Court  of,  §  58, 

p.  63. 
repealed  and  altered,  1875,  §  88,  sched.  2,  §  12,  pp.  68,  108 
Judge  of,  not  to  sit  on  appeal  from  decision  of  his  own  or  of  his  own 

division,  1875,  §  4,  amendmg  §  54  of  1873,  pp.  68—64, 100 
arrangement  of  business  of,  §  55,  p.  64 
provision  suspended,  1875,  §  2,  pp.  64,  98,  99 

Divisional  Courts  of,  to  hear  Privy  Council  appeals  to  be  composed  of  Judges 
of  Appeal  Court  and  members  of  Privy  Council  described  in  section, 
§  55,  p.  64 
to  sit  through  the  year  to  hear  Privy  Council  appeals  if  same  referred  to 
Court  of  Appeal,  i6. 
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COURT  OF  APPEAL— <wUinM<(£. 

place  of  Bittings  of  DiviBionol  Court,  §  55,  p.  64 

ordiuaiy  Judges  of,  to  have  each  principal  clerk,  §  79,  p*  85 

amended,  1875,  §  85,  p.  85 

neoessaiy  officers  may  be  attached  to,  §  84,  pp.  87 — 88 

to  exercise  authority  oyer  officers  of  Supreme  Court,  §  84,  p.  87 

OTer  Bolicitors,  §  87t  P«  89 

in  Chancery,  interpretation  of,  §  100,  p.  95 

additional  Judges  may  be  required  by  Chancellor  to  attend  from  among 

puisne  Judges  of  Divisions  other  than  Chancery,  1875,  §  4,  pp.  100—101 

See  Judges. 
Chancellor  president  of,  1875,  §  6,  p.  102 
may  sit  in  two  Divisions  at  same  time,  1875,  §  12,  p.  108,  amending  1873, 

§  53,  p.  63,  which  is  repealed,  1875,  §  33,  and  sched.  2,  pp.  125.  448 
to  have  full  powers  of  amendment  and  discretionary  power  to  take  fresh 

evidence,  0.  58,  R.  5,  p.  345 
fresh  evidence  may  be  given  in,  without  leave  on  interlocutory  applications 

or  as  to  matters  occurring  after  date  of  judgment  under  appeal  on  other 

matters  only  by  leave,  O.  58,  R.  5,  p.  345. 
may  make  order  which  ought  to  be  made,  notwithstanding  notice  do  not 

go  to  alter  the  part  of  the  judgment  the  Court  sees  fit  to  alter,  0.  58, 

R.  5,  p.  845 
power  o^  to  receive  new  evidence  greatly  enlaxged,  pp.  345 — 346 
former  law  on  this  head,  p.  846 
House  of  Lords  did  not  allow  evidence  received  below  to  be  objected  to  on 

appeal  unless   the    reception  of  it  were   made  subject   of    appeal, 

p.  346 
no  party  who  had  not  appealed  could  have  order  reformed  in  hia  favour, 

pp.  846—347 
security  for  costs  to  be  settled  by,  O.  58,  R.  15,  p.  819 
when  by  rule  application  ought  to  be  made  to  Court  or  Judge  below 

or  Court  or  Judge  of  Appeal  to  be  made  first  below,  0.  58,  R.  17, 

p.  349 
application  to  Judge  of,  to  be  by  motion,  0.  58,  R.  18,  p.  350 
See  aUo  Ajpfeal,  Judqbb. 

COURT  OF  BANKRUPTCY, 
absorbed,  §§  3, 16,  pp.  2,  15 
absorption  repealed.  Act  of  1875,  §  9,  pp.  2, 16, 105 
Chief  Judge  of,  1875,  §  9,  p.  105 
appeal  from,  1875,  §  9,  p.  105 

COURT  OF  COMMON  PLEAS  AT  LANCASTER, 
absorbed,  §  16,  p.  15 

COURT  OF  JUSTICE 

(Salaries  and  Funds  Act,  1869),  to  apply  to  fees  to  be  received  and  taken 
by  stamps  under  Act  of  1873,  §  62,  pp.  68—69 

COURT  OF  PLEAS, 

at  Durham  absorbed,  §  16,  p.  16 
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COURT  OF  REVENUE, 

matters  cognizable  by  Court  of  Excbequer  as  a^  aflsigQed  to  Exchequer 
DiviaioD,  §  84,  pp.  49—52 

CREATION  OF  ESTATE, 

pendente  lite,  not  to  make  action  defective,  0.  50,  R.  1,  p.  317 

occurring  pendente  lite,  Court  may  order  action  to  be  continued  by  or 

against  the  person  to  whom  estate  has  come,  0.  5,  R.  8,  pp.  817 — 

830 

CREDITOR, 

form  of  general  indorsement  by,  to  administer  estate,  App.  A.,  p.  2,  §  1, 
/.  1,  p.  35» 

CRIER  IN  COURT  OR  ON  CIRCUIT, 

personal  officers  of  Judge  to  perform  duties  of,  §  79,  pp.  84—85 

CRIMINAL  CAUSES, 

practice  and  procedure  in,  to  be  as  before  the  Act  except  where  altered 
by  Act  or  Rules  1875,  §  19,  p.  112,  in  substitution  for  1873,  §  71,  p.  76, 
which  is  repealed  by  1875,  §  38,  and  Sched.  2,  pp.  125,  448 

proceedings  not  to  be  before  Masters  or  Registrars  in  chambers,  0.  54, 
R.  2,  pp.  340—841 

proceedings  in,  not  to  be  affected  by  the  Rules,  0.  62,  p.  353. 

CROSS  ACTION, 

counter-claim  to  have  effect  of  statement  of  claim  in,  0.  19,  R.  3,  p.  195 

CROSS  APPEAL, 

respondent  need  not  give  notice  of  motion  by  way  of,  but  is  to  give  notice 
to  the  parties  affected  of  his  intention  to  ask  for  variation  of  order 
appealed  from,  0.  58,  R.  6,  p.  847 

CROSS-EXAMINATION, 

Court  or  Judge  may,  on  application  of  either  party,  order  attendance  for, 
of  any  deponent  who  has  made  affidavit  on  motion,  petition,  or  summons, 
0.  37,  R.  2,  pp.  289—290 

party  desiring,  of  witness  where  evidence  is  by  affidavit,  to  serve  on  party 
who  has  filed  the  affidavit  notice  to  produce  deponent  at  trial,  notice  to 
be  served  before  expiration  of  fourteen  days  after  time  for  filing  affi- 
davits in  reply,  or  other  time  arranged  or  ordered,  and  unless  deponent 
produce  his  affidavit  excluded,  0.  88,  R.  4,  p.  292 

party  served  with  notice  may  compel  attendance  of  deponent  as  witness, 
0.  38,  R.  5,  p.  292 

CROWN  CASES, 

reserved,  provision  for,  §  47,  pp.  60—  61 
decision  of  Court  to  be  final,  ib, 
members  of  the  Court  for  hearing,  ib, 
interpretation  of,  §  100,  p.  96 

practice  and  procedure  in,  to  be  unchanged  except  where  altered  by  Act  or 
Rules,  1875,  §  19,  p.  112 

CUSTODY  AND  EDUCATION  OF  INFANTS, 

rules  of  equity  to  prevail  in  matters  relating  to,  §  25,  (10),  pp.  82-— 42 
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DAMAGES, 

by  coUiflioii  at  sea,  rules  as  to,  in  force  in  Admiralty  to  prevail^  §  25  (9)^ 

pp.  81—32,  41  -42 
difference  between  Admiralty  and  Common  Law  roles,  p.  41 
exceptions  to  enactment,  pp.  41 — 42 

as  to  cai^,  difference  between  home  and  foreign  rule,  p.  42 
when  defendant  fails  to  appear  to  action  for,  statement  of  claim  need  not 

be  filed,  0. 13,  R.  6,  pp.  168—169 
may  by  direction  of  Judge  be  ascertained  in  any  way  in  which  action  may 

be  tried,  0. 18,  R.  6,  pp.  168—169 
preliminary  act  in  action  for,  by  collision,  0. 19,  R  30,  p.  204 
may  be  assessed  on  writ  of  inquiry  or  otherwise,  as  Court  may  order,. 

0.  29,  R.  4,  p.  222 
to  be  assessed  against  defaulting  defendant  at  time  of  trial  when  aeveral 

defendants,  O.  29,  R.  6,  pp.  222—223 
for  breach  of  contract  when  claim  for,  indorsed  on  writ  for  recovery  of 

land  and  defendant  makes  default,  plaintiff  may  enter  judgment  against 

defaulter,  and  proceed  according  to  rules,  0.  29,  R.  8,  p.  223 
to  cargo,  form  of  indorsement  in  action  for,  App.  A,  P.  2,  §  6,  /.  2, 

p.  367 
otherwise  to  cargo,  form  of  indorsement  in  action  for,  App.  A.,  P.  2,  §  6, 

/.  8,  pp.  382—383. 
by  collision  to  ship,  App.  A.,  P.  2,  §  6,/.  1,  p.  367 
and  other  claims,  forms  of  indorsement  in  actions  for,  App.  A.,  P.  2,  §  4^ 

pp.  362—366 
forms  of  statement  of  claim,  defence,  and  reply  in  Admiralty  action  for,. 

App.  C,  /.  8,  pp.  392—394. 
for  collision  at  sea,  form  of  statement  of  claim,  defence,  and  reply, 

App.  C.,/.  11,  pp.  400—403. 
form  of  judgment  in  default  of  appearance  after  assessment  of,  App.  D.,. 

form  3,  pp.  434—435 

DATE, 

writ  of  summons  to  bear  date  of  issue,  0.  2,  R.  8,  p.  135 
renewed  writ  of  summons  to  bear,  of  renewal,  0.  8,  R.  1,  p.  145 
production  of  renewed  writ  stamped  with  seal,  evidence  of  renewal,  and 

date  of  commencement  of  action,  0.  8,  R.  2,  p.  146 
pleadings  to  be  marked  with,  O.  19,  R.  7,  p.  197 
writs  of  execution  to  bear  date  of  issue,  0.  42,  R  12,  p.  303 
renewed  writs  of  to  bear  date  of  renewal,  0.  42,  R  16,  pp.  804 — 305 

DEATH, 

of  party  not  to  abate  action  if  cause  of  action  surviye,  0.  50,  R  1,  p.  817 
occurring  pendente  lite  Court  or  Judge  may  order  successor  in  interest  to 
be  made  party,  0.  50,  R.  2,  p.  817 

DEBT, 

attachment  book  to  be  kept  by  proper  officer,  0.  45,  R  9,  p.  813 

DEBTS, 

and  liabilities  provable  in  bankruptcy,  pp.  88 — 85 

due  to  judgment  debtor  may  be  attached^  0.  45,  R  2,  p.  810 
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DEBTS-Hxm^inued 

to  be  bound  by  service  of  order  of  attachment,  O.  45,  R.  3,  p.  811 
proceedings  where  third  person  claims  lien  on,  O.  45,  R.  6,  p.  312 
costs  of  application  for  attachment  o^  0.  45,  R.  10^  pp.  313 — 314 

DECREE, 

for  possession  in  Admiralty,  0. 13,  R.  10,  {h)  p.  171 

or  judgment  may  be  appealed  against  within  one  year,  0.  58,  R.  15,  p.  349 

DEEDS, 

rectification   setting   aside    or   cancellation   of,    assighed   to  Chancery 
Division,  §  34,  pp.  49—53. 

DEFAULT, 

if  date  of  service  of  writ  be  not  indorsed  by  person  serving  it  within  three 

days  from  service,  plaintiff  cannot  proceed  by,  in  case  of  non-appearance, 

0.  9,  R.  13,  pp.  153—154 
judgment  by,  may  be  set  aside,  0.  24,  R.  14,  p.  224 
of  appearance,  form  of  judgment  by,  in  case  of  liquidated  demand,  App.  D^ 

p.  434 
form  of  judgment  by,  in  action  for  recovery  of  land,  App.  D,  2,  p.  434 
form  of  judgment  by,  after  assessment  of  damages,  App.  D,  8,  pp.  434 — 

435 
Sec  Affearancs. 

in  pleading,  order  aa  to,  0.  29,  pp.  221—224 
where  one  of  several  defendants  makes,  plaintiff  may  either  set  down 

cause  on  motion  for  judgment  agunst  him,  or  wait  till  he  sets  it  down 

against  other  defendants,  0.  29,  R.  11>  p.  224 
Sec  PLEADUf a. 

DEFENCE, 

to  acUon  for  recovery  of  land  may  be  limited  to  portion  of  land  claimed, 

0. 12,  R.  21,  p.  160 
to.be  deemed,  to  whole,  if  not  so  limited  by  notice,  ib. 
being  only  to  part  of  plaintiff's  claim,  plaintiff  to  have  judgment  for  part 

not  defended,  and  defendant  may  defend  as  to  residue,  0.  14,  R.  4 

p.  178 
statement  of,  to  be  delivered  to  plaintiff,  0. 19,  R.  2,  p.  195 
no  defence  to  be  pleaded  in  abatement,  0. 19,  R.  18,  p.  198 
of  not  guilty  by  statute,  retained,  0. 19,  R.  16,  p.  199 
if  same  pleaded,  no  other  defence  allowed  vrithout  leave,  ib, 
general  denials  in,  not  sufficient,  save  where  provided  by  Rules,  0. 19,  R.  20, 

p.  200 
to  set-off,  or  counter-claim  may  be  pleaded  in  reply,  0.  20,  R.  1,  p.  205 
ground  of,  ariaiog  after  action  brought,  but  before  delivery  of  defence 

may  be  pleaded  in,  together  with  other  grounds  of,  0.  20,  R.  1,  p.  205 
eight  days  allowed  for  delivery  of  further,  or  reply  after  statement  of, 

or  reply  where  new  defence  to  action,  or  set-off,  or  cotmter-daim  has 

arisen,  0.  20,  R.  2,  p.  205 
where  defendant  shows  defence  arisen  since  action  brought  plaintiff  may 

confess  and  claim  costs,  O.  20,  R«  8,  p.  205 
order  as  to,  0.  22,  pp.  207—209 
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DEFENCE— con/mue  1. 

to  be  delivered  witbin  eight  dajB  from  statement  of  claim,  or  time  limited 

for  appearaucei  0.  22,  R.  1,  p.  207 
may  be  delivered  within  eight  days  after  appearance,  though  statement  of 

claim  not  filed  or  required,  O.  22,  R.  2,  p.  207 
to  be  delivered  to  persons  implicated  in  counter-claim  within  same  time  as 

to  plaintiff,  0.  22,  R  5,  p.  208 
person  not  party  served  with,  to  appear  as  if  served  with  writ  of  summons, 

O.  22,  R.  7,  p.  208 
not  to  be  withdrawn  without  leave,  0.  23,  pp.  200 — 211 
may  be  combined  with  demurrer,  0.'  28,  R  4,  pp.  218 — 219 

DEFENDANT, 

interpretation  of,  §  100,  p.  95 

sued  in  representative  capacity,  capacity  to  be  shown  in  indorsement  of 

writ,  O.  8,  R.  4,  p.  136 
paying  within  time  limited  by  indorsement  of  writ  ouiy  have  costs  taxed, 

O.  3,  R.  7,  pp.  187—138 
not  residing,  nor  having  place  of  business  within  district,  writ  to  state. 

that  he  may  appear  either  at  district  registry  or  at  London  officet 

O.  5,  R.  2,  p.  UO 
if  he  reside  or  carry  on  business  within  district,  and  writ  issues  out  of 

district  registry,  writ  to  state  that  he  must  appear  in  district  registry, 

0.  5|R.  3,  p.  140 
served  with  writ  may  demand  from  plaintiff's  solicitor  whether  writ  issued 

by  hiB  authority,  0.  7,  R.  X,  p.  144 
to  enter  appearance  in  London  unless  otherwise  provided,  0.  12,  R.  1, ' 

p.  156 
to  writ  from  district  registry  in  which  he  resides  or  carries  on  business  to 

enter  appearance  in  district  registry,  0. 12,  R.  2,  pp.  156 — 157 
not  residing  or  carrying  on  business  in  district  from  registry  whereof  writ 

iuues  may  enter  appearance  either  in  district  registry  or  in  Loudon, 

0. 12,  R.  8,  p.  157 
sole  appearing  or  all  defendants  who  appear  appearing  in  district  registry, 

action  to  proceed  m  district  registry,  0.  12,  R.  4,  p.  157 
if  any,  appear  in  London,  action  to  proceed  in  London,  0.  12,  R.  5,  p. 

157 
subject  as  excepted,  ih. 
appearing  elsewhere  than  where  writ  issued  shall  give  notice  to  plaintiff  of 

appearance,  0. 12,  R.  6,  p.  157 
solicitor  o^  to  state  in  memorandum  of  appearance  address  for  service, 

0. 12,  R.  7,  pp.  157—158 
appearing  in  person  to  state  in  memorandum  of  appearance  his.  occupation 

and  address  and  address  for  service,  0.  12,  R.  8,  p.  158 
more  than  one  appearing  by  same  solicitor  to  be  named  in  one  memo- 
random  of  appearance,  0. 12,  R.  13,  p.  158 
may  appear  at  any  time  before  judgment,  0. 12,  R.  15,  p.  159 
appearing  after  time  limited,  to  give  notice  to  plaintiff's  solicitor  or  plain- 
tiff if  he  sues  in  person,  O.  12,  R.  15,  p.  159 
|)erson  not  named  as,  obtaining  leave  to  defend,  how  to  enter  appearance, 

and  what  notice  to  give,  O.  12,  R.  20,  p.  160 
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on  default  of  appearance  by,  plaintiff  may  apply  for  guardian  ad  litem 

to,  under  disability,  0.  18,  R.  1,  pp.  161—164 
on  default  of  appearance  by,  plaintiff  proceeding  by  default  muBt  file  affi- 
davit oi  service  or  notice,  O.  13,  R.  2,  pp.  164 — 167 
might  be  let  in  to  defend  even  after  judgment,  p.  164 
having  defence  if  he  had  not  merits,  must  have  submitted  to  terms, 

p.  165 
where  writ  specially  indorsed  on  default  by,  plaintiff  may  sign  judgment 

for  debt,  interest,  and  costs,  0. 18,  R.  8,  p.  166 
where  some  defendants  appear  and  some  make  default  to  writ  specially 

indorsed,  plaintiff  may  sign  judgment  against  defaulters  and  proceed 

without  prejudice  against  those  who  appear,  0. 13,  R.  4,  pp.  167 — 168 
on  failure  of,  to  appear  where  claim  is  liquidated  but  writ  not  specially 

indorsed,  no  statement  of  claim  required,  plaintiff  may  file  affidavit  of 
'service  and  statement  of  particulars  of  demand  and  enter  final  judgment, 

0.  13,  R.  5,  p.  168 
on  failure  of,  to  appear  where  claim  imliquidated,  interlocutory  judgment 

may  be  entered  and  writ  of  inquiry  issued  or  damages  otherwise 

assessed,  O.  13,  R.  6,  pp.  168—169 
appearing  to  writ  specially  indorsed,  plaintiff  may  call  on,  to  show  cause, 

0. 14,  R.  1,  pp.  171—172 
course  for,  seeking  to  defend  may  show  cause  against  entry  of  judgment^ 

O.  14,  R.  3,  p.  173 
may  be  ordered  to  attend  and  be  examined  on  showing  cause,  ib. 
one  may  be  allowed  to  defend,  while  judgment  allowed  against  another, 

0. 14,  R.  5,  p.  173 
may  be  allowed  to  defend  on  conditions,  0.  14,  R.  6,  pp.  173 — 174 
appearing  to  writ  for  account,  Court  may  order  account  to  be  taken, 

unless  defendant  show  some  preliminary  question  to  be  tried,  O.  15, 

R.  1,  p.  174 
entitled  to  costs  caused  by  plaintiffs  not  entitled  to  relief  being  joined, 

0.  16,R.  l,p.  174 
persons  may  be  joined  as,  liable  jointly,  severally,  or  alternatively,  0.  16, 

R.  8,  p.  175 
needs  not  each  to  be  interested  in  whole  relief,  0.  16,  R.  4,  p.  175 
plaintiff  may  join  as  defendants  all  or  any  persons  liable  on  same  contract, 

O.  16,  R  5,  pp.  175—176 
under  old  rule  suit  might  proceed  in  Chancery  against  several  defendants 

where  the  extent  of  their  liability  was  fixed,  but  where  general  account 

involved,  all  the  parties  interested  were  required  as  parties  to  suit, 

p.  176 
added,  must  be  served,  0. 16,  R.  13,  pp.  180—190 
misjoinder  of,  ez  contractu  formerly,  p.  181 

ex  delicto,  p.  182 
nqp-misjoinder  of,  in  equity,  p.  182 

where  grounds  alleged  for  omission  of  plaintiff  disputed  by,  practice,  p.  184 
on  plea  in  abatement  or  notice  of  objection  for  absence  of  plaintiff,  might 

amend  without  leave,  p.  185 
in  actions  ez  contractu  non-joinder  of,  only  open  on  plea  in  abatement, 

p.  185 
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exceptions  at  law,  where  non-joinder  of  co-contractor  as,  was  no  objection, 

pp.  185—186 
costs  where  on  amendment  by  plaintiff  on  plea  in  abatement,  defendant 

paid  as  to  part  and  pleaded  general  issue  as  to  residue,  p.  189 
non-joinder  of,  no  objection  in  action  properly  ex  delicto,  p.  189 
but  where  action  is  really  ex  contractu,  though  in  form  ex  delicto,  pp. 

189—190 
application  to  strike  out  or  substitute,  by  motion  or  summons,  0. 16,  K.  14, 

p.  190 
where  added,  plaintiff  to  amend  and  serve  amended  copy,  0.  16,  R.  15,  p. 

190 
where   statement  of  claim  delivered  before  defendant  added  may  be 

amended,  and  amended  statement  delivered  to  him  with  writ,  0. 16,  R. 

16,  p.  190 
where  defendant  claims  to  be  entitled  against  third  person,  Court,  on 

notice,  may  make  order  for  settling  question,  0.  16,  B.  17,  pp.  190 — 191 
where  defendant  claims  over  against  third  person,  to  serve  such  person  by 

leave  with  notice,  0. 16,  R.  18,  p.  191 
claims  of  plaintiff  jointly  may  be  joined  with  several  claims  of  any  of 

them  against  same,  0. 17,  B^  6,  p.  198 
may  apply  to  confine  action,  0.  17,  B.  8,  pp.  193^194 
to  deliver  statement  of  defence,  set-off,  or  counter-claim,  0.  19,  R.  2,  pp. 

194—195 
may  set  up  any  claim,  liquidated  or  not,  0. 19,  R  8,  p.  195 
but  Court  may  refuse  him  permission  to  avail  himself  of  it,  ib. 
where  defendant  seeks  to  rely  on  facts  as  supporting  set-off  or  counter-claim, 

he  must  state  specifically  that  he  does  so,  0. 19,  R  10,  p.  198 
in  possession  in  action  for  recovery  of  land,  need  not  plead  title  unless 

relying  on  equitable  title,  0. 19,  R  15,  pp.  198—199 
possession  sufficient  plea  in  other  cases,  ib, 
may  plead  not  guilty  by  statute,  0. 19,  R  16,  p.  199 
ground  of  defence  arising  after  action,  but  before  defendant  has  delivered 

defence,  may  be  pleaded  either  alone  or  with  other  grounds,  0.  20,  R. 

1,  p.  205 
where  it  arises  after  delivery  of  defence,  or  after  time  for  such  delivery, 

defendant  may,  within  eight  days  after  it  arises,  and  by  leave  of  Court, 

deliver  further  defence,  O.  20,  R.  2,  p.  205 
where  defence  shown  by,  arising  since  action  brought,  plaintiff  may  confess 

and  claim  costs,  0.  20,  R  8,  p.  205 
after  appearance  of,  no  statement  of  claim  to  be  delivered  more  than  six 

weeks  from,  unless  by  order  of  Court  or  Judge,  0.  21,  R  1,  (6),  p. 
.   206 
after  appearance  in  probate,  plaintiff  not  compellable  to  deliver  statement 

of  complaint  till  eight  days  after  affidavit  of  scripts  by,  0.  21,  R.  2,  pp. 

206—207 
to  deliver  statement  of  defence  within  eight  days  from  delivery  of  state- 
ment of  claims,  or  from  time  limited  for  appearance,  0.  22,  R  1,  p.  207 
not  requiring  nor  receiving  statement  of  claim,   may  deliver  defence 
-within  eight  days  from  appearance  or  extended  time,  0.  22,  R  2,  p. 
207 
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where  leave  has  been  given  to,  to  defend  under  0.  2,  R.  1,  to  deliver 
defence  as  ordered,  or  within  eight  days  from  order,  0. 22,  K.  8,  pp.  207 — 
208 

raising  counterclaim  involving  others  besides  plaintiff  and  himself  to 
entitle  his  defence,  as  a  statement  of  claim  should  be  entitled  against 
such  persons,  and  deliver  it  to  them  within  time  allowed  him  to  deliver 
to  plaintiff,  0.  22,  R.  5,  p.  208 

Any  person  not  being,  but  served  with  defence  and  counterclaim  as  by  B. 
6,  of  0.  22,  to  appear  as  if  served  with  writ  of  summons,  0.  22,  R.  7,  p. 
208 

raising  counter-claim  in  defence,  other  party  may  apply  before  reply  to 
exclude  it,  0.  22,  R.  9,  p.  209 

in  Probate  may  give  notice  that  he  only  insists  on  will  being  proved  in 
solemn  form,  0.  22,  R.  11,  p.  209 

may  obtain  leave  of  Court  to  withdraw  defence  or  counter-claim,  or  part 
thereof,  0.  73,  p.  210 

if,  on  discontinuance,  plaintiff  failed  to  pay  costs,  defendant,  if  he  had  not 
pleaded,  must  plead,  if  after  plea  might  sign  judgment  by  uon  pros., 
but  if  he  did  not  do  so  he  could  not  object  at  trial,  p.  211 

having  set  up  set-off  or  counter-claim,  may,  without  leave,  amend  at  any 
time  before  time  for  pleading  to  reply,  or  if  no  reply,  then  before  twenty- 
eight  days  from  filing  defence,  0.  27,  R.  8,  p.  213 

•on  demurrer  to  whole  statement  of  claim  allowed,  entitled  to  whole  costs 
o{  action,  0.  28,  R.  9,  pp.  220—221 

if  plaintiff,  bound  to  deliver  statement  of  claim,  fail,  may  apply  to  «^iamifta 
with  costs  for  want  of  prosecution,  O.  29,  R.  1 ,  pp.  221 — 222 

if  on  claim  for  liquid  demand,  fail  to  deliver  in  time  defence  or  demurrer, 
plaintiff  may  enter  final  judgment  with  costs,  0.  29,  R.  2,  p.  222 

in  such  action  if  more  than  one,  defaulter  to  suffer  judgment  without  pre- 
judice to  other  parties,  0.  29,  R.  3,  p.  222 

if  claim  be  for  detention  of  goods  or  damages,  then  on  default  by  plaintiff 
may  enter  interlocutory  judgment  and  have  damages  assessed,  0.  29, 
R.  4,  p.  222 

if  more  than  one,  in  such  case  judgment  against  defaulter,  and  action  to 
proceed  against  others,  0.  29,  R.  5,  pp.  222 — 223 

damages  against  defaulting,  to  be  assessed  at  same  time  as  trial  against 
others,  ib. 

if  in  default,  where  action  is  for  liquid  claim,  and  also  detention  or 
damages,  plaintiff  may  take  both  courses  against  defaulter,  0.  29,  R.  6, 
p.  223 

in  action  for  repovery  of  land  where,  in  default,  plaintiff  may  enter  judg- 
ment for  possession  and  costs,  O.  29,  R.  7,  p.  223 

where  claim  indorsed  for  mesne  profits,  &c.,  on  writ  for  recovery  of  land 
and, default  by,  plaintiff  may  enter  judgment  against  defaulters  and 
proceed  as  in  RR.  4  and  5,  0.  29,  R.  8,  p.  223 

in  Probate  action  if,  in  default,  action  to  proceed  notwithstandinj^  0.  29, 
B.  9,  p.  223 

in  other  actions  if,  in  default,  plaintiff  may  set  down  on  motion  for  judg- 
ment, 0.  29,  R.  10,  pp.  223—224 

in  action  of  nature  last  mentioned  if  one  in  default  plaintiff  may  either 

L  L 
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-    set  down  against  defaulter  at  once  or  at  time  when  entered  for  trial,  or 

set  down  on  motion  for  judgment  against  others,  0.  29,  R.  11,  p.  224 
on  failure  of,  to  plead  or  demur,  pleadings  to  be  closed  at  time  for  plead, 

ing  or  demurring,  and  last  pleading  deemed  admitted*  O.  29,  IL  12 

p.  224 
issue  arising  not  between  plaintiff  and,  if  one  x)arty  fail  in  delivering  plead- 
ing, other  may  apply  for  judgment  as  he  may  seem  entitled,  0. 29,  R.  13, 

p.  224 
where  action  for  debt  or  damages,  may  pay  into  Court  and  plead,  specify- 
ing claim  or  cause  of  action  in  respect  whereof  payment  made,  O.  30, 

R.  1,  p.  225 
may  deliver  interrogatories  at  the  time  of  deliveriog  defence  or  thereafter 

not  later  than  close  of  pleadings  without  order,  or  at  any  time  by  leave, 

0.  81,  R.  1,  pp.  228— 229 
not  needful  that,  should  admit  in  answer  possession  of  documents,  p.  261 
where  another,  interested  in  documents  scheduled,  he  should  be  served 

with  summons  to  produce,  pp.  206 — 267 
failing  to  comply  with  order  to  answer  interrogatories  or  discover  docu* 

ments,  liable  to  attachment  and  to  have  defence  struck  out,  0. 81,  R.  20, 

p.  269 
may  remove  of  right  from  district  registry  in  cases  mentioned,  0.  35,  R.  11, 

pp.  275—276 
if  merely  formal,  Court  or  Judge  may  order  action  to  proceed  in  District 

Registry,  notwithstanding  his  application  to  remove  it,  0.  35,  R  12, 

p.  276 
may,  within  four  days  of  notice  of  mode  of  trial,  elect  to  have  Judge  and 

jury,  0.  36,  R.  3,  p.  278 
if  plaintiff  do  not,  within  six  weeks  from  close  of  pleadings,  give  notice 

of  mode  of  trial,  may,  before  notice  served,  give  notice  electing  mode  o€ 

trial,  O.  36,  R.  4,  p.  278 
where  neither  plaintiff  nor,  has  given  notice  to  try  before  Judge  and  jury, 

or,  in  cases  under  §  57  of  Act  of  1873,  where  party  desires  other  mode  of 

trial  than  that  named,  he  may  apply  to  Court  or  Judge,  0.  36,  R.  5,. 

p.  279 
defect  in  notice  of  trial,  formerly,  for  being  too  short  was  not  waived  by 

defendants  keeping  it  and  forbearing  to  object,  trial  might  be  set  aside- 

at  any  time  before  execution,  pp.  282 — 283 
when  action  called  on,  if  defendant  do  not  appear,  plaintiff  may  prove  his 

case  so  far  as  onus  lies  on  him,  0.  36,  R.  18,  p.  285 
if  defendant  appear  and  plaintiff  make  default,  entitled  to  judgment  if  he 

have  no  counter-claim,  but  if  he  have  counter-claim  may  prove  it  so  far 

as  onus  on  him,  0.  36,  R.  19,  p.  285 
within  fourteen  days  of  consent  to  take  evidence  by  affidavit  to  be  fur- 
nished with  list  of  plaintiff's  affidavits  filed,  0.  38,  R.  1,  p.  291 
within  fourteen  days  from  such  delivery  of  list  to,  or  to  his  solicitor,  or 

other  time  agreed,  to  file  his  affidavits  and  deliver  list  to  plaintiff  or  his 

solicitor,  0.  38,  R.  2,  p.  291—292 
on  failure  by  plaintiff  to  set  down  action  on  motion  for  judgment^  may  set 

down  and  give  notice  of  motion  for  judgment,  0.  40,  RR.  3,  7,  pp.  296^ 

297—298 


INDEX.  515 

DEFENDANT— con/tnwoi. 

proceediDg  formerly  on  death  of  sole,  p.  320 

in  case  of  couBolidation  defendants  used  to  consent  to  abide  by  verdict,  if 

Judge  satisfied,  p.  884 
act  provides  for  application  for  inspection  by,  p.  887 
application  may  be  made  under  R.  2  or  8  of  0. 62,  on  notice  to,  after  writ 

of  summonsi  0.  62,  R.  4,  p.  837 
having  been  served  with  writ  of  summons,  but  not  having  appeared,  may 

properly  be  served  by  plaintiff  with  any  notice  of  motion^  &a,  0.  58, 

R.  7,  pp.  889—340 
may,  by  leave  of  Court  obtained  ex  parte,  be  served  by  plaintiff  with  notice 

of  motion  along  with  writ  of  summons,  or  after  writ  before  time  for 

appearance,  0.  58,  R.  8,  p.  840 

See  Party 

DELIVERY, 

of  pleadings.    See  Plsadinos 

of  amended  pleading,  O.  27,  R.  10,  p.  214 

of  interrogatories.     See  Djbcovebt 

writ  of,  to  enforce  judgment  for  recoveiy  of  property  other  than  land  or 
money,  0.  42,  R.  4,  p.  801 

of  property  other  than  land  or  money  may  be  issued  and  enforced  as  hereto- 
fore at  Common  Law  in  actions  of  detinue  at  Common  Law,  0.  49,  p.  816 

form  of,  writ  of,  App.  F,  8,  p.  445 

DEMURRER, 

order  as  to,  0. 28,  pp.  215—221 

any  party  may  demur  to  any  pleading  of  the  other  side,  or  to  any  part 

setting  up  a  distinct  case,  0.  28,  R.  1,  p.  215 
to  state  whether  to  whole  or  part  of  opposite  pleading,  0.  28,  R.  2,  p.  215 
and  some  ground  in  law,  ib, 
form  of,  ib.,  App.  C,  28,  pp.  215—433 
if  frivolous  ground  only  alleged,  set  aside  with  costs,  0.  28,  R.  2,  pp. 

215—218 
hitherto  not  limited,  but  might  be  partiy  good,  partly  bad,  p.  215 
late  and  old  practice  hereon,  p.  215 
erroneous  practice  abrogated,  pp.  215 — 216 
plaintiff  might  enter  nolle  prosequi  on  bad  breach  or  count,  and  pay  costs 

on  bad  parts,  p.  216 
where  demurrer  was  to  whole  action  on  several  grounds,  plaintiff  could 

not  enter  nolle  prosequi  on  some  grounds,  p.  216 
proper  course  in  such  case,  p.  216 
if  statement  that  demurrer  is  to  whole,  and  held  good  as  to  part  only, 

query  result,  p.  216 
Common  Law  Procedure  Act,  1852,  as  to,  §  89,  pp.  216^217 
in  Chancery,  course  as  to,  p.  21 7 
ore  tonus,  p.  217 

demurrer  not  nullity,  though  point  taken  frivolous,  pp.  217 — 218 
course  open  to  party  objecting  to  demurrer,  p.  218 
on  setting  aside  demurrer  on  a  frivolous  point,  it  was,  it  seems^  sufficient 

to  state  it  as  set  aside  for  irregularity,  p.  218 
to  be  delivered  as  any  other  pleading  in  same  time,  0.  28,  R«  8,  p.  218 

L  L  2 
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where,  to  part  of  statement  of  claim,  may  be  j(nned  with  defence  to  rendne 

in  one  pleading,  and  eo  of,  with  other  pleading,  O.  28,  R.  4,  ppw  218 — 219 
party  desiring  to  plead  and  demur  to  same  matter  to  apply  for  leaTe, 

O.  28,  R.  5,  p.  219 
former  rule,  Common  Law  Ptooedure,  1852,  §  80,  p.  219 
when,  deliyered  either  party  may  enter  it  for  argument  immediately  and 

give  notice,  0.  28,  K  6,  p.  219 
If  not  entered  within  ten  days,  and  party  demurred  to  do  not  in  mean- 
time serve  order  for  leave  to  amend,  demurrer  held  good,  0.  28,  R.  <^ 

pp.  219—220 
pleading  demurred  to  not  to  be  amended  pending  demurrer  without  leave, 

O.  28,  R.  7,  p.  220 
on  demurrer  allowed,  party  demurred  to  to  pay  costs  of  demurrer,  0.  28, 

R  8,  p.  220 
remarks  on,  p.  220 
on  demurrer  allowed  to  whole  statement  of  claim  plaintiff  to  pay  whole 

costs  of  action,  O.  28,  R  9,  pp.  220—221 
where  demurrer  allowed,  part  of  the  pleading  demurred  to  to  be  deemed 

struck  out  as  between  parties  to  demurrer,  0.  28,  R.  10,  p.  221 
where  demurrer  overruled,  party  demurring  to  pay  costs  of  demurrer, 

0.  28,  R.  11,  p.  221 
where  demurrer  overruled.  Court  may  order  demurring  party  to  raise  by 

pleading  case  against  matter  demurred  to,  0.  28,  R.  12,  p.  221 
form  of  entering^  for  argument^  App.  C,  29,  pp.  221 — 483 

DENIAL, 

of  right  to  claim  in  representative  capacity,  to  be  stated  specifically,  0. 19, 

R.  11,  p.  198 
general  denial  in  pleading  not  sufficient  except  where  provided,  0.  19, 

R.  20,  p.  200 
of  an  alleged  contrast^  not  to  be  a  denial  of  its  sufficiency,  0.  19,  R.  23, 

ppi  201—202 
former  rule  as  to  this,  p.  202 

DEPONENT, 

may  be  cross-examined  on  his  affidavit,  0.  88,  R.  4,  p.  292 

may  be  compelled  as  witness  to  attend  for  cross-examination  on  hia 

affidavit^  O.  88,  R.  5,  p.  292 
See  Atfidatxt 

DEPOSITIONS, 

taken  before  officer  of  Court  or  other  person,  may  be  ordered  to  be  filed 

and  given  in  evidence^  0.  87,  R.  4,  p.  291 
See  AFriDAYiT 

DETENTION  OF  PROPERTY, 

Court  may  order,  0.  52,  R.  8,  pp.  835—337 

DEVOLUTION  OP  ESTATE, 

pendente  lite,  to  act  as  creation  of  estate^  pendente  lite,  which  see 

DIFFERENT  QUESTIONS, 

in  same  action  may  be  determined  by  diffiarent  ways  of  trial,  0.  88,  R.  6, 
p.  279 


INDEX.  617 

DISCHARGING, 

order  made  at  chambeiB,  §  50,  pp.  61 — 62 

DISCLOSURE, 

by  Bolicitors  and  plainiifib,  order  aa  to,  0.  7,  pp.  Hi — 145 

DISCONTINUANCE, 

order  aa  to,  0.  28,  pp.  209—211 

plaintiff  may  before  reply  diaeontinue  by  notice  in  whole  or  in  part,  and 

pay  coats  aa  to  part  discontinued,  0.  23,  pp.  209—210 
save  aa  provided  plaintiff  not  to  withdraw  or  discontinue^  but  Court  may, 

on  terms,  order  discontinuance,  &c.,  0.  23,  p.  210 
Court  may  order  withdrawal  or  cancellation  of  any  part  of  defendant's 

grounds  of  defence,  but  he  cannot  without  leave  withdraw  any  part  of 

them,  0.  23,  p.  210 
alteration  from  old  practice  as  to,  p.  310 
rule  for,  could  not  be  taken  out  during  stay  of  proceedings,  but  when 

taken  out  could  not  be  set  aside,  p.  810 
it  was  duty  of  plaintiff  to  obtain  appointment  and  procure  taxation, 

pp.  210—211 
if  he  tajXed  defendant  might  proceed  in  the  action,  p.  211 
if  he  failed  after  taxation  to  pay  costs,  defendant,  if  before  plea,  must 

plead,  if  after  might  sign  judgment  of  non  pros.,  but  could  not  object 

at  trial,  p.  211 
discontinuance  without  payment  of  costs  only  by  leave,  p.  211 
what  costs  disallowed  to  defendant,  p.  211 
no  discontinuance  in  equity,  but  practically  same  thing  might   be  done^ 

p.  211 

DISCOVERY,  INSPECTION  INTERROGATORIES, 

statement  of  claim  to  show  if  for  discovery  only,  0. 19,  R.  8,  p.  197 

discovery  and  inspection  order  as  to,  0.  81,  p.  228 — 270. 

plaintiff,  from  delivery  of  statement  of  claim,  and  defendant,  from  delivery 

of  defence  up  to  close  of  pleadings  without  order,  and  either  party 

at  any  time  by  leave,  may  deliver  interrogatories  with  note  at  foot, 

stating  what  party  shall  answer  what  interrogatories,  O.  81,  R.  1, 

pp.  228—229 
Court  may  inquire  as  to  propriety  of  exhibitiog  such  interrogatories,  and 

may  visit  with  costs  persons  improperly  exhibiting  them,  0.  81,  R.  2, 

p.  229 
form  of  interrogatory,  O.  81,  R.  8,  p.  229,  Appendix,  B,  7,  p.  874. 
if  party  be  corporation  or  joint  stock  company  not  incorporated,  or  other 

body  capable  of  suing  and  being  sued,  other  party  may  apply  for  leave 

to   deliver   to   any  member   or   officer  interrogatories,  0.  81,  R.  4, 

pp.  229—245 

Common  Law  Procedure  Act,  1854,  §  51,  on  thia  head,  pp.  229 — 230 
limits  as  to  construction  of  section,  p.  230 
party  was  entitled  to  compel  discovery  of  what  was  material  to  his  own 

case,  though  it  might  be  material  also  to  his  adversary's,  p.  230 
but  case  must  have  been  already  set  up,  interrogatories  would  not  be 

allowed  to  fish  out  a  case,  p.  231 
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plamtiff  was  entitled  to,  of  whiit  would  repel  defendant'a  case,  p.  231 
party  entitled  to,  to  enable  him  to  determine  what  sum  to  pay  into  Courts 

p.  281 
party  not  entitled  to,  of  matter  relating  solely  to  adTerssry's  case,  pp.  231 — 

232 
query  whether  plaintiff  entitled  to  know  what  is  the  defendant's  case, 

though  it  be  admitted  he  is  not  entitled  to  discover  how  he  supports  it^ 

pp.  232—233 
principles  guiding  courts  of  law  on  these  heads,  same  as  those  guiding 

courts  of  Equity,  practice  different,  p.  233 
inteiTogatories  allowed,  though  answers  might  tend  to  criminate,  p.  233 
sometimes  disallowed,  ib. 
semble  true  rule,  p.  233 
but  if  party  interrogated  state  on  oath  that  further  answer  may  subject 

him  to  penalty  or  forfeiture,  he  would  not  be  forced  to  answer  further, 

pp.  233—234 
objection  will  not  hold  to  intenogatoiy,  on  the  ground  that  the  answer 

will  show  determination  of  interest  by  force  of  limitation,  p.  234 
nor  where  party  under  contract  to  answer,  p.  234 
interrogatories  must  be  relevant,  but  relevancy  not  always  sufficient 

ground  for  allowing  them,  p.  234 
semble,  may  be  allowed  going  to  amount  of  damages,  p.  234 
Coort  has  general  discretion  as  to  allowing,  and  where  it  was  clear  that 

defendant  would  not  be  bound  to  answer  any.  Court  has  refused  to  allow 

them  to  be  put,  pp.  234—235 
conflict  of  authority  in  cases  of  slander,  p.  235 
object  defined  of  interrogatories  at  Common  Law,  p.  235 
party  interrogated  holds  position   of  witness  only  to  certain  extent, 

p.  235 
interrogatory  as  to  possession  of  documents,  p.  235 
such  interrogatory  should  be  confined  to  documents  relating  to  case  of  in- 
terrogator, p.  236 
no  inspection  obtainable  under  this  provision,  p.  286 
nor  can  contents  of  document  be  sought  for,  p.  236 
except  where  document  is  lost,  and  then  answer  could  not  be  given  in 

evidence  until  loss  proved,  p.  236 
party  admitting  possession  of  documents,  but  swearing  they  belong  to  his 

own  case  only,  need  not  describe  them,  p.  236 
form  of  interrogatories  under  former  practice  at  Common  Law,  p.  236 
application  for  leave  to  deliver,  how  made  under  former  law,  p.  236 
time  for  application,  pp.  236 — 237 

Common  Law  Procedure  Act,  1854,  §  52,  on  this  head,  p.  237 
affidavit  in  support  of  application,  p.  287 
costs  as  to,  pp.  237,  239 
party  interrogated  cannot  avoid  answering  by  denying  case  of  questioner, 

pp.  237—238 
attachment  for  not  answering,  p.  238 

Common  Law  Procedure  Act,  1854,  §  58,  oral  examination,  p.  238 
extent  of  application  of  §  233.    See  Rule  X.  or  Obdeb  XXXI.,  pp.  245— 

246 
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aame  Act»  §  54,  pp.  238—239 
same  Act,  §§  55, 56,  57,  p.  239 

grounds  of  objection  to  diacovery  in  Chancery,  pp.  239 — 240 
second  cause  not  heretofore  often  occurring  at  Common  Law,  may  now 

occur  in  any  Court,  p.  2i0  • 

fourth  ground  good  at  law  as  in  Equity,  ^.  240 
confidential  communications  relative  to  matter  in  question  between  client 

and  adviser  privileged  from  discovery,  pp.  240 — 241 
as  to  adviser,  privilege  not  qualified  by  reference  to  cause  in  hand,  p.  241 
confined  to  information  given  by  client,  p.  241 
extended  to  unprofessional  agents,  if  information  acquired  with  a  view  of 

legal  proceedings  pending  or  impending,  pp.  241 — 242 
privilege  extends  to  representatives  of  person  entitled  to  it  against  third 

parties^  p.  242 
privilege  once  attaching  does  not  cease  by  solicitor  becoming  himself  in- 
terested or  ceasing  to  be  a  solicitor,  p.  242 
distinction  between  protection  to  client  and  adviser  tends  to  disappear, 

pp.  242—243 
communications  between  co-parties  as  to  defence  not  privileged,  p.  243 
nor  between  adviser  and  client  if  in  reference  to  fraud,  p.  243 
solicitor  cannot  on  any  such  ground  refuse  to  inform  Court  to  enable  it 

to  regain  possession  of  its  ward,  p.  243 
sixth  ground  of  objection  equally  effectual  at  law  and  in  Equity,  p.  243 
seventh  ground  also,  p.  243 
procedure  different  at  law  and  in  Equity,  p.  244 
no  intervention  of  Court  to  allow  interrogatories  in  Equity,  p.  244 
new  practice  allows  diicovery  without  leave,  p.  244 
shifting  onus  as  to  irrelevancy,  p.  244 
exceptions  abolished,  p.  244 
allowed  originally  only  to  plaintiff,  p.  244 
allowed  by  statute  to  defendant,  pp.  244 — 245 
party  interrogated  may  apply  to  strike  out  any  interrogatory  as  scandalous 

or  irrelevant  or  not  bon&  fide,  0.  81,  R.  5,  p.  245 
answer  by  affidavit  filed  within  ten  days,  0.  31,  R.  6,  p.  245 
answer  to  be  printed  if  more  than  three  folios,  O.  81,  R.  7,  p.  245 
form  of  answer,  ib.,  App.  B,  8,  p.  874 
objection  to  answering,  and  ground  of  objection,  to  be  stated  in  affidavit, 

O.  31,  R.  8,  p.  245 
party  omitting  to  answer  sufficiently  may  be  ordered  to  answer  or  to  be 

interrogated  viv&  voce,  0.  31,  R.  10,  pp.  245—246 
production  of  documents  may  be  ordered  at  any  time  during  action  or 

proceeding,  0.  31,  R.  11,  p.  246 
gradual  development  of  right  to  production  at  common  law,  p.  246 
profert  abolished.  Common  Law  Procedure  Act,  1852,  §  56,  p.. 24 6 
prof  ert  made  deed  of  which  oyer  was  had,  part  of  pleading  of  party  making 

profert,  p.  246 
stay  of  proceedings  till  probate  taken,  p.  246 
inspection  of  deeds  of  which  formerly  profert,  p.  246 
Court  orders  production  of  all  deeds  and  written  instruments  in  hands  of 

party  material  to  the  other's  case  on  the  merits,  pp.  246—247 
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party  Heeking  production  must  liave  been  party  in  fact  or  interest  to  the 
instrument,  p.  247 

document  ordered  to  be  produced  where  in  fact  made  evidence,  p.  247 

caseB,  pp.  247—248 

where  party  in  interest^  p.  248 

in  actions  on  policies,  p.  248 

in  actions  by  allottees  of  shares  against  proyisional  committee-men,  p.  24& 

where  party  holds  document  on  trust  for  production,  pp.  248 — 249 

not  if  duplicate  or  counterpart,  p.  249 

where  but  one  copy  of  deed  making  out  adyersary's  case,  p.  249 

rule  not  confined  to  instrument  inter  partes,  pp.  249 — 250 

where  purpose  of  production  was  to  have  instrument  stamped,  p.  250 

no  objection  that  others  were  interested  in  document,  p.  250 

form  of  order  for  obtaining  inspection,  p.  250 

costs  of  inspection,  p.  250 

time  for  application  for,  p.  250 

power  enlarged,  14  &  15  Vict.  99,  §  6,  pp.  250—251 

where  discovery  could  have  been  had  in  Equity,  p.  251 

instances,  p.  251 

if  documents  relevant  to  case  of  party  seeking  discovery,  inspection 
allowed,  though  merely  the  negative  of  opponent's  case,  if  no  denial  that 
documents  support  applicant's  case,  pp.  251 — 252 

rule  applied  whatever  nature  of  dispute,  p.  252 

disapproved  in  one  case,  pp.  252 — 253 

remarks  on  case,  p.  253 

where  applicant  had  to  make  afi&rmative  case,  a  fortiori  entitled,  p.  253 

former  rule,  p.  253 

enlarged,  pp.  253 — 254 

though  title  of  party  seeking  inspection  denied,  yet  he  is  entitled  to  in- 
spection of  documents  proximately  relating  to  his  title,  p.  254 

semble,  however,  only  documents  relating  to  case  actually  set  up,  not  to 
those  relating  to  relief  consequent  on  case  being  successful,  pp.  254 — 255 

documents  alleged  by  party  called  on  to  produce  them  to  be  irrelevant  to 
case  of  party  calling  for  them,  not  produced,  p.  255 

difference  between  law  and  equity  on  these  points,  p.  255 

BtUl  V.  Clarke  explained,  p.  255 

privilege  of  solicitor  extends  to  documents,  pp.  255 — 256 

former  limit  of  privilege  extended,  pp.  256 — 257 

privilege  as  to  communications  between  client  and  adviser,  with  reference 
to  disputes  actually  pending,  or  followed  by  litigation,  though  not  in  re- 
ference to  litigation,  p.  257 

documents  in  the  hands  of  intermediaries,  p.  257 

where  application  made,  p.  257 

when,  p.  257 

application  should  be  supported  by  affidavit^  pp.  257 — 258 

answering  affidavit,  p.  258 

order  to  give  time  and  place  for  inspection,  pp.  253 — 259 

when  it  should  be  special,  p.  259 

what  documents  in  the  hands  of  antagonist  were  evidence  for  applicant. 
Common  Law  Procedure  Act,  1854,  §  50,  p.  259 
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where  and  when  application  made,  how  supported,  p.  259 
affidavit  to  show  specific  document  in  possession  of  opponent,  pp.  259 — 

260 
privilege  no  defence  to  this  application,  pp.  260,  264 
semble  Court  not  bound  by  rules  of  Court  of  Equity,  p.  260 
right  in  Chancery  immemorial,  p.  260 
old  practice  of  Court  of  Chancery,  p.  260,  15  and  16  Vic,  c.  86,  §  18» 

pp.  260—261 
not  now  needful  that  defendant  should  admit  in  ax^swer,  possession  of 

documents,  p.  261  * 
course  formerly,  where  plaintiff  required  inspection  of  documents,  p.  261 
15  &  16  Vict.,  c.  86,  §  20,  pp.  261—262 
where  application  to  be  made,  p.  262 
when,  p.  262 

persons  not  parties  but  bound  by  decree  entitled  to  apply  for,  p.  262 
suit  needful  to  confer  right,  p.  262 

where  production  sought  from  Company  or  Corporation,  p.  262 
winding  up  analogous  to  suit  between  company  and  contributories,  p.  262 
where  inspection  to  be  made,  p.  263 
by  whom,  p.  263 

special  order  made  where  duly  applied  for,  p.  263 
common  order  for  inspection  did  not  authorize  co-defendant  to  inspect, 

p.  264 
immaterial  that  plaintiff  inspecting  is  joint  witness  in  cause  if  question 

is  as  to  contents,  p.  264 
secus  if  as  to  authenticity,  p.  264 
affidavit  of  party  against  whom  order  made,  necessary  even  though  privi- 

ledged  from  production,  p.  264,  tee  ako  p.  260 
form  of  affidavit,  p.  264 

no  cross-examination  or  counter  affidavit  allowed,  p.  264 
practice  where  affidavit  insufficient,  pp.  264 — 265 
practice  where  it  seems  full  disclosure  is  being  suppressed,  p.  265.     See 

also  0.  81,  R.  10,  p.  245 
practice  where  affidavit,  technically  sufficient,  but  inquiry  not  sufficiently 

pointed,  p.  265.    See  aleo,  0.  31,  R.  10,  p.  245 
affidavit  of  irrelevancy  must  be  of  party's  own  knowledge,  p.  265 
solicitor's  lien  no  protection  from  inspection,  p.  265 
as  to  documents  abroad,  p.  265 
documents  in  possession  of  stranger,  pp.  265 — 266 
where  stranger  has  joint  interest  in  documents,  p.  266 
letters  written  to  a  party,  p.  266 

implied  undertaking  on  which  order  for  production  obtained,  p.  266 
co-defendant  interested  in  documents  scheduled  should  be  served  with 

summons  to  produce,  pp.  266 — 267 
rules  of  privilege,  p,  267 
new  rules  do  not  enlarge  former  powers,  p.  267 
semble  Common  Law  Procedure  Act,  1854,  §  50,  retained,  p.  267 
unless  it  be  thought  that  power  in  Rule  12  equally  lai^ge,  p.  267 
15  ft  16  Vict.  0.  86,  §§  18  ft  20,  semble  also  retained,  p.  267 
application  for  order  for  discovery  of  documents,  0.  31,  R.  12,  p.  267 
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form  of  affidavit  in  answer  to  such  order,  0.  81,  R.  13,  p.  267 ;  App.  B,  9, 
p.  375 

party  to  any  proceeding  entitled  to  give  notice  tetany  other  party  to  pro- 
duce any  document  referred  to ;  party  not  complying  unable  to  use 
document  in  evidence,  unless  he  can  show  good  cause  for  non-prodnc- 
tion,  0.  31,  R.  14,  pp.  267-268 

form  of  such  notice,  O.  81,  R.  15,  p.  263 ;  App.  B  10,  pp.  375—876 

party  receiving  such  notice  to  deliver  notice  stating  when  and  where 
inspection  may  be  had,  0.  81,  R.  16,  p.  268 

form  of  such  notice,  O.  81,  R.  16,  p.  268  ;  App.  B  11,  p.  376 

if  party  omit  to  give  such  last-mentioned  notice,  or  object  to  give  inspec- 
tion, other  party  may  apply  to  Judge,  0.  31,  R.  17,  p.  268 

applications  for  inspection  to  be  to  Judge,  how  supported,  O.  31,  R.  18, 
pp.  268—269 

Court  or  Judge  may  order  issue  or  question  on  which  right  to  discovery 
depends  to  be  first  determined,  0.  31,  R.  19,  p.  269 

consequences  of  failure  to  answer  or  give  inspection,  0.  31,  R.  20,  p.  269 

service  of  order  for  discovery,  &c.,  on  solicitor  sufficient  service  to  found 
application  for  attachment  for  disobedience.  Party  may  show  ignorance 
of  service  in  defence,  0.  81,  R.  21,  pp.  269—270 

solicitor  not  giving  notice  of  his  service  liable  to  attachment,  0.  31,  R.  2, 
p.  270 

party  may  use  one  or  more  answers  to,  interrogatories,  &c.,  in  evidence 
without  putting]in  others.  Judge  may  order  others  so  closely  connected 
with  them  as  not  fairly  to  be  excluded  to  be  put  in,  0.  81,  H.  23,  p.  270 

applications  as  to,  excluded  from  jurisdiction  of  master  and  registrar  in 
chambers,  O.  54,  R.  2,  p.  840 

DISmSSAL, 

of  action  when  statement  of  claim  not  delivered  in  time,  0.  29,  R.  1, 

pp.  221^222 
plaintiff  not  answering  interrogatories  liable  to,  for  want  of  prosecution, 

O.  81,  R.  20,  p.  269 
of  motion  when  proper  parties  not  served,  0.  58,  R.  5,  p.  339 

DISQUALIFICATIONS, 

of  Judges  saved,  §  11,  pp.  10 — 12 

amended  1875,  §  8,  as  to  Admiralty  Judge,  pp.  103—105 

DISTRIBUTION  OP  BUSINESS, 

rules  of  Court  to  provide  for,  §  33,  p.  49 

among  judges  of  the  Chanceiy  and  fifth  Divisions,  §  42,  pp.  58 — 59 
in  Court  and  chambers  to  continue  as  formerly  until  otherwise  regulated 
by  Rules  of  Court,  §  77,  pp.  81—83 

DISTRICT, 

to  be  defined  by  Order  in  Council,  §  60,  pp.  66—68 ;  amended  1875,  §  18, 
pp.  108—109 

DISTRICT  REGISTRIES, 

power  to  Her  Majesty  to  establish,  §  60,  pp.  66 — 68 
amended,  1875,  §  18,  pp.  67, 108—109 
seals  of,  §61,  p.  68 
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Rules  of  Court  referring  to,  p.  68 
proceedings  to  be  taken  in,  §  64,  p.  69 
action  commenced  in,  may  be  removed  to  High  Court  on  application  o£ 

party*  §  C5,  pp.  69—70 
residence  of  plaintiff  who  issues  writ  out  of,  except  in  Probate  action « 
'  may  be  anywhere,  O.  5,  R.  1,  p.  140 

documents  in  action  proceeding  in,  to  be  filed  in,  O.  19,  R.  29,  p.  204 
where  action  proceeds  in,  judgments  and  orders,  except  orders  made  by 

district  registrars  under  rules  to  be  entered  in  London,  0.  35,  B.  2, 

p.  274 
where  action  proceeds  in,  writs  of  execution  to  issue  from,  0.  35,  R.  8, 

p.  274 
where  final  judgment  entered  in,  costs  to  be  taxed  in,  unless  otherwise 

ordered,  ib, 
proceedings  of  officers  of,  subject  to  control  of  Court  or  Judge,  as  in 

London,  0.  35,  R.  9,  p.  275 
defendant  may  remove  of  right  in  cases  defined  by  0. 35,  R.  11,  pp .  275 — 

276 
in  case  not  provided  for  otherwise  by  rules,  party  may  apply  to  remove 

action  from,  to  London,  O.  35,  R.  13,  p.  276 
party  to  action  proceeding  in  London,  may  apply  to  remove  to,  ib, 
when  proceedings  removed  from,  to  London,  registrar  to  transmit  to 

officer  of  High  Court  documents,  &c.,  0.  35,  R  14,  p.  276 
order  as  to  proceedings  in,  0.  35,  pp.  273—276 

DISTRICTS  REGISTRARS, 

prothonotary  or  district  prothonotary  of  Local  Court  whose  jurisdiction  is 
transferred,  may  be  appointed,  §  60,  pp.  66—67 

registrar  of  County  Court  or  of  Local  Court  whose  jurisdiction  is  trans- 
ferred may  be  appointed,  §  60,  pp.  66 — 67 

of  Admiralty  Court  or  of  Court  of  Probate  may  be  appointed  District 
Registrar  of  High  Court,  §  60,  pp.  66—67 

powers  of,  §  62,  p.  68 

to  perform  duties  assigned  them  by  rule  or  official  order,  §  62,  p.  68 

to  administer  oath,  §  62,  p.  68 

fees  to  be  taken  by,  §  63,  p.  69 

proceedings  down  to  final  judgment  or  order  for  account  may  be  taken 
before,  §  64,  p.  69 

accounts  and  inqidries  may  be  referred  to,  §  66^  p.  70 

report  of,  may  be  acted  on  by  Courts  §  66,  p.  70 

to  carry  out  directions  of  Court  as  to  documents  produced,  and  accounts 
and  inquiries  directed,  §  66,  p.  70 

to  be  deemed  officers  of  Supreme  Court,  1875,  §  13,  pp.  108 — 109 

plaintiff  may  apply  to,  for  leave  to  renew  writ,  0.  8,  R.  1,  pp.  115— >146 

may  order  renewal  for  six  months,  0.  8,  R.  1,  pp.  145 — 146 

may  order  renewal  of  concurrent  writ,  ib. 

to  exerdse  in  actions  proceeding  in  their  distriots  same  authority  as  Judge 
in  Chambers,  O.  35,  R.  4.,  p.  274 

except  as  excepted,  ib. 

jurisdiction  of,  tb. 
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applications  to,  to  be  made  in  Bame  manner  as  at  chambers,  0.  85,  R.  5^. 

p.  274 
may  refer  matter  to  Judge,  0.  85,  R.  6,  p.  274 
appeal  to  Judge  from,  even  where  jurisdiction  only  by  consent,  0. 85,  R.  7^ 

p.  275 
to   be  subject  to  control  of  Court  or  Judge  as  in  London,  0. 85,  R.  9, 

p.  276 
to  transmit  to  London  documents  and  copies  of  entries  in  actions  removed 

from  district  registries,  O.  35.  R.  14,  p.  276 

DISTRINGAS, 

nuper  vice  comitem,  writ  of,  retained  as  hitherto,  0.  43,  R.  2,  p.  308 
order  as  to,  and  charging  of  stock  or  shares,  0.  46,  p.  814. 
any  person  claiming  to  be  interested  in  any  stock  transferable  at  Bank  of 
England  standing  in  the  name  of  any  other  person,  may  sue  out  a  writ  or 
distringas  under  (5  Vict  §  5),  to  be  issued  out  of  any  office  in  the  High 
Court  out  of  which  writ  of  summons  could  issue,  O.  46,  R.  2,  p.  814 

DIVISIONAL  COURT, 

senior  Judge  present  to  be  president  of,  §  40,  pp.  56 — 57 

taking  business  of  sittings  in  Banco  to  include  one  or  more  of  Judges 

attached  to  the  Division,  §  41,  pp.  57 — 58 
matters  not  fit  for  single  Judge  to  be  heard  by,  §  40,  pp.  56 — 67 
to  exercise  all  or  any  jurisdiction  of  High  Court,  ib. 
any  number  of,  may  sit  at  same  time,  ib. 
to  be  constituted  of  two  or  three  Judges,  ib, 
three  if  possible,  ib, 
every  Judge  empowered  to  sit  in,  ib, 
president  of,  to  be  senior  Judge  present,  ib, 
for  business  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 

to  exercise  jurisdiction  of  named  Courts  sittlog  in  Banco,  §  41,  pp.  57 — 58 
Judge  attached  to  particular  Division  out  of  which  business  has  arisen, 

not  otherwise  specially  occupied,  to  sit  for  transaction  of  business 

assigned  to  his  Division,  §  41,  pp.  57 — 58 
arrangements  for  constituting  and  holding,  and  for  transacting  business 

which  ought  to  be  done  by  one  or  more  Judges  not  sitting  in,  to  be 

made  by  High  Court,  or  in  case  of  difference  by  majority  of  Judges 

with  concurrence  of  Lord  Chief  Justice,  §  41,  pp.  57 — 58 
for  business  of  Chancery  Division  may  be  held  where  Judge  to  whom  it  is 

assigned,  with  concurrence  of  President  of  Division,  thinks  proper, 

§  48,  p.  59 
for  business  of,  fifth  Division  may  be  held  when  Judges  of  Division,  with 

concurrence  of  President  of  High  Courts  think  fit^  §  44,  pp.  59*-60 
to  determine  appeals  from  inferior  Courts,  §  45,  p.  60 
cases  may  be  reserved  for,  and  ai*gue<k before,  §  46,  p.  60 
motions  for  new  trials  to  be  heard  before,  §  48,  p.  61 
repealed,  1875,  §  83,  sched.  2,  pp.  125—126 
of  Court  of  Appeal,  §  53,  p.  68 
repealed,  1875,  §  33,  sched.  2,  pp.  125—126 
amended,  1875,  §  12,  p.  108 
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^DIVISIONS  OP  HIGH  COURT, 
created  §  31,  pp.  46—48 

power  to  alter,  by  Order  in  Council,  §  32,  pp.  48 — 19 
number  o^  may  be  reduced  by  Order  in  Council,  ib. 
documents  in  cause  or  matter  to  be  marked  with  name  o^  severallyi  to 

which  assigned,  §  83,  p.  49 
assignment  of  classes  of  business  to,  respectively,  §  34,  pp.  49 — 50 
option  to  choose  which  of,  in  which  to  proceed,  §  85,  pp.  52 — 54 
repealed,  1875,  §  83,  and  Sched.  2,  p.  125 
amended,  1875,  §  11,  pp.  58, 107—108,  O.  5,  R.  4,  pp.  140—141 
power  to  transfer  matters  from  one  of,  to  other  of,  §  86,  p.  54 
application  of  party  not  necessary  to  effect  such  transfer  among,  ib. 
fifth  in  fact  made  into  two  Divisions,  p.  59 

such  officers  as  may  be  necessary,  to  be  attached  to,  §  84,  pp.  87 — 88 
name  of,  to  which  action  assigned,  to  be  specified  on  writ,  0.  2,  R.  1,  p.  129 
to  be  marked  also  on  pleadings,  0. 19,  R.  7,  p.  197 

DIVORCE  AND  MATRIMONIAL  CAUSES, 

Court  of,  absorbed,  §§  3, 16,  p.  2, 15 

Judge  of  one  of  first.  Judges  of  High  Courts  §  5,  pp.  4 — 6 

Division  created,  §  81,  pp.  46—48 

business  assigned  to  Division,  §  84,  pp.  51 — 52 

distribution  of  business  among  Judges  of  Division,  §  42,  pp.  58 — 59 

one  Judge  only  in  general  to  dispose  of  business^  ib. 

divisional  court  for  business  o^  may  be  held  when,  §  44,  pp.  59 — 60 

business  may  be  heard  by  any  other  Judge  of  High  Court  at  request  of 
President  of  fifth  Division,  with  concurrence  of  President  of  High  Court, 
ib. 

rules  of  Court,  unless  varied  by  these  Acts,  to  remain  in  force,  1875,  §  18, 
pp.  111—112 

amending  1878,  §  70,  pp.  75—76 

officers  of  the  Court  of,  to  be  attached  to  the  Probate,  Divorce,  and  Admi- 
ralty Divisions,  0.  60,  R.  1,  p.  850 

JX)CUMENTS. 

may  be  ordered  to  be  produced  to  District  Registrar  in  matter  pending  in 

High  Court,  §  66,  p.  70 
not  properly  stamped  with  fees  of  Court,  not  to  be  received  in  evidence, 

1875,  §  26  (4),  p.  118 
unstamped  with  fees  of  Court,  may  be  ordered  to  be  stamped  after  having 

been  received  in  evidence  or  filed,  1875,  §  26  (4),  ib. 
«fiect  of,  may  be  stated  in  pleadings  without  setting  out,  0.  19,  R.  24,  p. 

202 
imless  precise  words  are  material,  ib. 

may  be  ordered  to  be  produced  on  oath,  0.  81,  R.  11,  pp.  246 — 267 
not  produced  in  oompUance  with  notice,  not  to  be  put  in  as  evidence 

unless  good  caose  for  non-production,  shown,  0.  81,  R.  14,  pp.  267 — 268 
•either  party  may  call  on  other  party  to  admit,  and  if  he  do  not»  to  be 

charged  with  costs  of  proof,  costs  of  proving  not  allowed  where  notice 

not  given,  0.  82,  R.  2,  pp.  270—271 
form  of  notice  to  admits  0.  82,  R.  3,  p.  271,  App.  B.,  12,  pp.  876—877 
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whole  contents  of,  may  be  referred  to,  on  hearing  of  special  cases,  O.  34, 

R.  1,  pp.  271—272 
form  of  notice  to  produce,  App.  B,  10,  pp.  875 — 376 
form  of  notice  to  inspect,  App.  B,  11,  p.  376 
inspection  of,  tee  Discoyert 

DOUBT, 

in,  as  to  proper  person  to  be  sued,  plaintiff  may  join  two  or  more  persons 
as  defendants,  0. 16,  R.  6,  p.  177 

DUCHY  AND  COUNTY  PALATINE  OP  LANCASTER, 

powers  with  respect  to  officers.  Tested  in  Chancellor  of,  to  be  in  future 
vested  in  Lord  Chanoellor,  §  78,  pp.  83—84 

DUCHY  OF  LANCASTER, 

Clerk  of  the  Council  o^  not  to  be  attached  to  Supreme  Court,  §  77,  pp. 

81—82 

DURHAM, 

Court  of  Pleas  at,  jurisdiction  of,  vested  in  High  Court,  §  16^  pp. 

16—16 
powers  of,  making  rules  with  respect  to  officers  of  Court  of  Pleas  at,  and 

with  respect  to  business  of  same  Court,  to  be  exercised  in  manner 

provided  with  respect  to  Rules  of  Court  under  Act  with  sanction  of 

Treasury,  §  78,  pp.  88—84 
prothonotaries  and  other  officers  of  Court  of  Pleas  at,  to  perform  like  duties 

and  exercise  like  powers  as  at  commencement  of  Act^  ib. 
County  Palatine  oi^  to  cease  to  be  County  Palatine  as  far  as  relates  to 

issue  of  Conmiissions  of  Assize,  &c.  §  99,  p.  94 
salary  and  remuneration  of  prothonotaries  of  Court  of  Pleas  at^  1875,  §  27, 

pp.  119—121 
actions  hitherto  conmienced  in  Court  of  Pleas  at,  to  be  commenced  by 

action,  0. 1,  R.  l,.p.  127 
Court  of  Pleas  at|  See  Common  Pleas 

DUTIES, 

of  officers  of  Supreme  Court,  §  84,  pp.  87 — 88 

EASTER, 

sittings,  commencement  and  end  of,  0. 16,  R.  1,  p.  851 
vacation,  0.  61,  R.  2,  p.  351 

ECCLESIASTICAL  CAUSES, 

general  rules  as  to,  to  be  made  by  Order  in  Council,  §  21,  pp.  20 — 21 

ELECTION  PETITIONS, 

rota  of  Judges  for,  §  88,  pp.  65—56 

Judges  for  trial  of,  on  rota^  at  commencement  of  Act  to  continue  for 

current  year,  t&. 
Judges  for  trial  of,  to  be  chosen  until  rules  otherwise  provide  out  of 

Judges  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,  by 

Judges  of  those  Divisions,  ib. 
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ELEGIT, 

writ  of,  every  one  to  whom  money  or  costs  payable  under  judgment 

entitled  to,  subject  to  conditions  contained  in  rule,  0.  42,  R.  15,  p.  304 
order  as  to,  and  fieri  facias,  0.  43,  p.  808 
writ  to  be  of  same  force  and  effect  as  heretofore,  and  be  executed  aa 

hitherto,  0.  43,  R.  1,  p.  808 
form  of,  App.  F,  2,  pp.  441—442 

ENLARGEMENT  OF  TIME 

may  be  made,  though  time  expired,  0.  57»  R.  6,  p.  843 

ENTERING, 

demurrer  for  argument,  0.  28,  R.  18,  p.  221 

appeal  for  hearing,  order  appealed  from,  to  be  filed  with  proper  officer, 
0.  68,  R.  8,  pp.  847—348 

ENTRIES  IN  DEBT  ATTACHMENT  BOOK, 

copy  of,  may  be  taken  by  any  one,  O.  45,  R.  9,  p.  313 

ENTRY, 

of  filing  of  writ  of  summons,  to  be  made  by  proper  officer  in  book,  0.  5, 

B.  8,  p.  141 
of  special  case  for  argument,  memorandum  of  entry  delivered  on  occaaioD 

of,  0.  34,  R,  6,  p.  273 
form  of  memorandum  of,  ih.     App.  B,  18,  p.  377 
of  judgment  order  as  to,  0.  41,  pp.  299—300 
of  judgment,  to  take  effect  from  day  on  which  requisite  papers  left  with 

proper  officer,  0.  41,  R.  3,  p.  299 
of  judgment,  where ' provided  that  judgment  be  entered  or  signed  on 

filing  affidavit,  or  producing  any  document,  officer  to  examine  affidavit 

or  document,  and  enter  if  correct,  0.  41,  R.  4,  p.  299 
where  to  be  entered  purniuant  to  any  order,  certificate,  or  return,  produc* 

tion  of  order  or  certificate  sealed,  or  of  return,  authority  to  officer  for 

entry,  0.  41,  R.  5,  pj.  299—800 
on  lands  or  buildings  for  purpose  of  inspection  may  be  ordered  by  Courts 

0.  62,  R.  3,  pp.  336—337 

EQUIPMENT  OF  SHIP, 

forms  of  statement  of  clkipi,  defence,  reply,  and  rejoinder  in  action  for, 
App.  C,  12,  pp.  403— 405      > 

EQUITABLE  CONSTRUCTION  OF  STIPULATIONS, 
not  of  the  essence  of  contract,  §  25  (7),  pp.  81 — 40 
amended  in  wording,  1875,  %  10,  p.  106 

EQUITABLE  DEFENCE, 

equally  available  in  New  Courts  as  in  Court  of  Chancery  formerly,  §  24 

(2),  pp.  23,  26—27,  sti  also  §  24  (8)  &  (4),  pp.  28—24,  27—28 
under  Common  Law  Procedure  Acts  (1864),  p.  26 
duties,  liabilities,  and  rights,  New  Courts  to  recognise,  even  incidentally 

appearing,  §  24  (4),  pp.  24—28 
estates.  New  Courts  to  recognise,  ih, 

EQUITABLE  RELIEF, 

plaintiff  entitled  to,  in  New  Courts  aa  in  Court  of  Chancery,  §  24  (1), 
pp.  23—26 
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EQUITABLE  'RELlEF-^eontinued. 

to  be  given  by  New  Courts  to  defendant  in  same  way  as  could  be  granted 

to  him  as  plaintiS;  §  24  (8).  pp.  23—24,  27—28 
to  be  given  by  New  Courts  to  defendant  properly  ^^""iing  aame  in  plead* 

ings,  §  24  (2)  pp.  23,  26—27 

EQUITABLE  WASTE, 

tenant  for  life  without  impeachment  of  waste  restrained  from,  §  25  (3), 

pp.  80,  86—89 
what  it  was,  pp.  86,  87—88 
form  of  order  restraining,  p.  88 
permissive  waste,  whether,  pp.  88 — 89 

EQUITY, 

law,  and  to  be  concurrently  administered,  §  24,  pp.  28 — 29 

rules  of,  to  prevail  over  those  of  common  law,  §  25  (11),  pp.  82—42 

jurisdiction  may  be  conferred  by  Order  in  Council  on  inferior  Courts^  §  88, 

p.  91 
jurisdiction  to  be  exercised  by  inferior  Courts  as  to  cases  within  it,  to  be 

same  as  in  High  Court,  §  89,  p.  91 

ERROR, 

proceedings  in,  abolished,  0.  58,  R.  1,  p.  848 

EVASIVE  DENIAL, 

not  permitted  in  pleading,  0.  19,  B.  22,  p.  201 

EVIDENCE, 

documents  and  copies  sealed  with  seal  of  district  registries  to  be  received 

in,  §  61,  p.  68 
in  trials  by  jury  mode  of  giving,  not  affected  by  Act,  1875,  §  20,  pp.  112 — 

118 ;  amending  Act  of  1873,  §  72,  pp.  66—67 
not  to  be  inserted  in  pleadings,  0. 19,  R.  4,  pp.  196 — 197 
Court  or  Judge  in  Admiralty  may  order,  on  consent,  preliminary  Acts  to 

be  opened  and  evidence  taken  on  them  without  pleadings,  0. 19,  R.  80, 

p.  204 
of  admissions,  0.  82,  R.  4,  p.  271 

before  referee  to  be  taken  as  at  other  suits,  0.  86,  R.  81,  p.  288 
Order  as  to,  generally,  0.  87,  pp.  289—291 
subject  to  rules  and  in  absence  of  agreement  witnesses  to  be  examined  in 

open  court,  0.  37,  R.  1,  p.  289 
Court  or  Judge  may  order  any  part  to  be  proved  by  affidavit,  or  that 

witness   may  be  examined  on    interrogatories  before    commissioner, 

0.  87,  R.  1,  p.  289 
Restriction  on  last-named  power,  0.  87,  R.  1,  p*  289 
on  motion,  petition,  or  summons  to  be  by  affidavit,  but  Court  or  Judge 

may  order  attendance  of  deponents  for  cross-examination,  0.  87,  R<  2, 

pp.  289—290 
Court  or  Judge  may  order  examination  before  any  officer  of  Court,  and 

such  examination  may  be  given  in,  0.  87,  R.  4,  p.  291 
order  as  to  evidence  by  affidavit,  0.  88,  pp.  291 — 298 
within  14  days  after  consent  to  take  evidence  by  affidavit  plaintiff  to  file 

affidavits  and  deliver  list  to  defendant  or  his  solicitor,  0.  88,  R.  1,  p.  291 
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by  affidavit  to  be  printed,  O.  88,  R.  6,  p.  293 

Court  or  Judge  may  make  such  orders  for  detentioD,  preservatioD,  or 

inspection  of  property  subject-matter  of  suit,  or  authorise  entry  or 

taking  samples,  or  making  such  experiments  as  may  seem  expedient  for 

purposes  of  full  information  or  evidence,  0.  52,  R.  3,  p.  835 
Court  of  Appeal  may  take  fresh,  0.  58,  K.  5,  p.  845 
fresh  may  be  given  without  leave  on  interlocutory  application,  or  as  to 

matters  occurring  after  date  of  judgment  under  appeal  on  other  maitera 

only  by  leave,  0.  58,  R.  58,  p.  345 
this  power  very  much  enlarged,  pp.  345—846 
former  law  on  this  head,  p.  346 
House  of  Lords  did  not  allow  evidence  received  below  to  be  objected  to  on 

appeal  unless  the  reception  of  it  was  part  of  the  matter  appealed  against. 

If  appeal  on  this  allowed  case  was  remitted  to  Court  below,  p.  346 
when  question  of  fact  under  appeal,  manner  in  which  evidence  is  to  be  ad- 
duced in  Court  of  Appeal,  0.  58,  R.  11,  p.  348 
where  evidence  not  printed  below,  Court  or  Judge  may  order  printing  of 

part  or  whole  for  appeal,  0.  58,  R.  12,  pp.  348—849 
party  printing  without  order  to  bear  costs  of,  unless  Court  of  Appeal 

otherwise  order,  0.  58,  R.  12,  p.  849 
if  on  appeal  question  arise  as  to  ruling  of  Judge,  Court  to  have  regard  to 

verified  notes  or  other  evidence  and  to  such  other  materials  as  Court 

may  deem  expedient,  0.  58,  R.  13,  p.  849 
what  fees  allowed  for  evidence,  12th  Aug.  1875,  0.  6,  Sp.  All.  and  Qen. 

Prov.  8,  p.  463 
evidence  which  was  before  taxing  officer  to  be  before  Judge  reviewing 

taxation,  and  no  other  evidence  except  by  order,  12th  Aug.  1875,  0.  G, 

Sp.  AU.  and  Gen.  Prov.  83,  p.  469 

EX  OFFICIO, 

Judges  of  Appeal  Courts  1875,  §  4,  pp.  100—101.    See  Judqes. 

EX  PARTE, 

application  under  §  25,  subsection  8,  may  be,  0.  52,  R.  4,  p.  337 

order  may  be  made  where  ordinary  practice  would  be  mischievous,  0. 53, 

R.  3,  pp.  838—339 
party  affiscted  by  such  order  may  move  to  discharge  it^  ib, 
application  refused  below  may  be  renewed  ex  parte  before  Coiu^  of 

Appeal  within  four  days  from  refusal,  or  enlaiged  time  if  allowed, 

0.  58,  R.  10,  p.  348 

EXAMINATION, 

of  witness  may  be  directed  before  an  officer  of  the  Court  or  other  person, 

0.  37,  R.  4,  p.  291 
See  EviDENCB 

EXCEPTIONS, 

right  to  have  issues  submitted  to  jury  may  be  enforced  by  motion  in 

High  Court,  or  Court  of  Appeal,  founded  upon  an  exception  entered 

upon  or  annexed  to  the  record,  1875,  §  22,  pp.  113 — 114 

not  to  be  taken  to  answer  to  interrogatories,  0. 31,  R.  9,  pp.  244 — 245 

bills  of,  abolished,  0. 58,  R.  1,  p.  343 

from  the  Rules,  0. 62,  p.  353 

M  M 
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EXCHANGE.    See  Bills  of  Exchangk 

EXCHEQUER, 

Court  of,  coofloUdated  into  Supreme  Court,  §  8,  p.  2 

Lord  Chief  Baron  o^  to  be  one  of  the  first  Judges  of  High  Court,  §  5, 

pp.  4 — 6. 
junior  Barons  to  be  some  of  first  Judges  of  High  Courts  t&. 
Lord  Chief  Baron  of,  to  continue  to  perform  extraordinary  duties  impoaed 

on  him,  §  12,  pp.  12—18 
salary  of  Lord  Chief  Baron  of,  §  18,  p.  18 
pension  of  Lord  Chief  Baron  of,  §  14,  pp.  13 — 14 
jurisdiction  of  Court  o^  vested  in  High  Court,  §  16,  p.  15 
chamber,  jurisdiction  of  Court  of.  Tested  in  Court  of  Appeal,  §  18,  p.  18 
Division  of,  created,  §  81,  pp.  46 — 48 
judges  of  Division,  §  31  (4),  p.  47 
business  assigned  to  Division,  §  84,  pp.  51—  52 
jurisdiction  of,  p.  52 
Lord  Chief  Baron  of,  to  have  secretary,  principal  clerk,  and  junior  clerk, 

§  79,  pp.  84—85 
Chancellor  of,  not  to  be  Judge  of  Supreme  Court,  §  96,  p.  94 
and  to  cease  to  exerdse  judicial  functions  as  a  Judge  of  the  Court  of,  ib. 
Lord  Treasurer  to  cease  to  exercise  judicial  functions  as  Judge  of  Court 

of,  §  97,  p.  94 
Act  not  to  affect  office  of  Receipt  of,  §  97,  p.  94 
sherifii  to  be  appointed  in  Exchequer  Division  as  formerly  in  the  Court  of, 

§  96,  p.  94 
Lord  Chief  Baron  of,  to  be  one  of  the  ex  officio  Judges  of  the  Court  of 

Appeal,  1875,  §  4,  pp.  100—101 
officers  attached  to  the  Court  o^  to  be  officers  of  the  Exchequer  Division, 

0.  60,  R.  1,  p.  850 

EXECUTION, 

may  issue  against  one  or  moro  defendants  not  appearing  to  writ  indorsed 

for  liquidated  sum,  0.  18,  R.  4,  pp.  167—168 
writ  of,  in  action  in  district  registry  to  issue  out  of  same  registry  unless 

Court  otherwise  direct,  0.  85,  R.  3,  p.  274 
Order  as  to,  O.  42,  pp.  300—808 
meaning  of  writ  of,  0.  42,  R.  6,  p.  801 
and  of  issuing,  ib. 
whero  judgment  is  for  relief  conditionally,  party  entitled  on  fulfilment  of 

condition,  and  on  demand  made  on  party  liable  may  apply  to  Court  or 

Judge  for  leave  to  issue,  O.  42,  R.  7,  pp.  801—802 
judgment  against  partners  in  firm,  how  execuUon  to  issue,  0.  42,  R.  8,  p. 

802 
if  party  having  obtained  judgment  against  partners  in  name  of  firm  wish 

to  issue  against  any  other  person  as  member  of  firm,  he  must  apply  for 

leave,  and  Court,  if  liability  be  disputed,  may  order  it  be  tried,  0.  42,  R. 

8,  p.  802 
no  writ  of,  to  be  issued  without  production  to  officer  of  office  copy  showing 

date  of  entry,  officer  to  be  satisfied  that  proper  time  has  elapsed,  0.  42, 

R.  9,  p.  802 
no  writ  of,  to  be  issued  without  prsscipe  filed,  0.  42,  R.  10,  p.  802 
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EXECUTION-  coiUinued, 

forms  of  pitccipe  for  writs  of,  ib.    App.  £.,  pp.  437 — 439 

every  writ  of,  to  be  indorsed  with  name  and  place  of  abode  or  office  of 
solicitor  actually  suing  out,  and  if  he  is  agent  with  name  and  place  of 
abode  also  of  principal,  and  if  no  solicitor  then  with  memorandum  that  it 
is  sued  out  by  plaintiff  or  defendant  in  person  mentioning  address,  O. 
42,  R.  11,  p.  308. 

every  writ  of,  to  bear  date  day  of  issue,  0.  42,  R 12,  p.  308 

forms  of  writs  of,  ib.    App.  F.,  pp.  440^-447 

in  eveiy  case  of  poundage,  fees  and  expenses  of  execution  may  be  levied* 
0.  42,  R.  13,  p.  308 

writ  of,  for  recovery  of  money  to  be  indorsed  with  direction  to  sheriff,  to 
levy  money  really  due,  stating  amount  and  interest  at  £4  per  cent,  per 
annum,  from  time  when  judgment  entered,  or  larger  interest  if  specially 
agreed,  0.  42,  R.  14,  pp.  303^304 

Court  or  Judge  at  time  of  judgment,  or  afterwards  may  give  leave  to  issue 
before,  or  may  stay  issue  till  after  any  period  described,  0.  42,  R  15, 
(b)  p.  304 

writ  of,  remains  in  force  for  year  after  issue,  may  be  renewed  by  leave 
before  expiration  for  a  year  from  renewal,  and  io  on,  by  marking  with 
seal  of  Court,  bearing  date  of  renewal,  or  by  giving  notice  to  sheriff  of 
renewal  signed  by  party,  or  his  solicitor,  and  bearing  seal  of  Court ;  writ 
to  have  effect  from  original  delivery,  O.  42,  R.  16,  pp.  304 — 305 

production  of  writ  or  notice  sealed,  evidence  of  renewal  of  writ  of,  0.  42, 
R  17,  p.  305 

between  parties  to  execution,  execution  may  issue  within  six  years  from 
judgment^  0.  42,  R  18,  pp.  805—306 

after  six  years,  or  change  in  parties,  party  claiming  execution  to  apply  for 
leave.  Court  to  make  order  for,  or  to  order  rights  of  parties  to  be  deter- 
mined, 0.  42,  R  19,  p.  806 

former  practice  in  such  case,  pp.  306 — 807 

party  against  whom  judgment  given,  may  apply  to  stay  execution  on 
grounds  arising  smce  date  of  judgment,  0.  42,  R  22,  pp.  807 — 808 

order  in  which  writs  of  execution  issued  not  affected,  0.  42,  R.  24, 
p.  308 

against  gsmishee,  O.  45,  R.  4,  pp.  311—812 

Court  or  Judge  may  make  order  where  third  party  claims  interest  in  debt 
due  from  garnishee,  after  hearing  such  third  person,  or  on  his  default 
that  execution  may  issue  against  garnishee,  &c.,  0.  45,  R.  7,  pp.  812— 
313 

against  garnishee,  to  be  valid,  dischai^ge  to  him,  against  judgment  debtor, 
0.  45,  R  8,  p.  813 

of  trusts,  form  of  general  indorsement  in  action  for,  App.  A.,  p.  2,  §  1,  /.  7, 
p.  860 

EXECUTOR, 

plaintiff  or  defendant  may  represent  estate  without  beneficiaries  appearing, 

0. 16,  R  7,  pp.  177—178 
or  administrator,  claims  by  or  against,  may  be  joined  with  claims  by  or 
against,  personally,  if  with  reference  to  same  estate  subject  to  R,  1  of 
Order,  0. 17,  R  5,  p.  198 

M  M  2 
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EXECUTOB— am/mitt-rf. 

denial  of  right  to  claim  as  to  be  specifically  stated  in  pleading,  O.  19,  R. 
•  11,  p.  198 

EXISTING, 

interpretation  of,  §  100,  p.  96 

EXPENSES, 

of  producing  deponent  for  crosa-ezamination,  not  to  be  demanded  in  first 

instance  bj  party  producing  him,  0.  38,  R.  4,  p.  392 
this  is  an  alteration  of  law,  p.  392 
of  execution  may  be  levied  in  addition  to  sum  recovered,  0.  42,  R.  13, 

p.  303 

EXPERIMENTS, 

may  be  made  by  order  of  Court,  0.  52,  R.  8,  pp.  385 — 337 

EXPLANATION, 

or  reasons  may  be  required  by  court  of  referee,  0.  86,  R.  84,  p.  288 

EXTRACTS, 

from  documents  not  to  be  inserted  in  affidavits,  0.  87,  R.  8,  pp.  290 — 291 

EXTRAORDINARY    COUNCIL    OF   JUDGES  may  be  convened  at  any 
time,  §  75,  pp.  78—79 
See  Council  of  Judges 

EXTRAORDINARY  DUTIES   imposed    on    the   Chancellor,  Lord  Chief 
Justice  of  England,  Master  of  the  Rolls,  Lord  Chief  Justice  of  Court  of 
Probate,  and  Lord  Chief  Baron  of  Exchequer,  to  be  performed  by  them, 
§12,  pp.  12-18 
of  other  Judges,  provision  made  for,  tb. 

FALSE  IMPRISONMENT, 

foims  of  statement  of  claim,  defence,  and  reply,  in  action  for,  App.  0, 
18,  pp.  405—407 

FEES, 

for  district  registrars  to  be  fixed  by  Chancellor  with  sanction  of  Treasury, 
§  63,  p.  69,  repealed  1875,  §  33,  and  sched.  2,  pp.  125—448 

officers  paid  by,  whose  emoluments  are  interfered  with,  may  claim  com- 
pensation on  the  treasury,  §  80,  p.  85 

See  High  Court  and  Court  of  Appeal 

to  be  fixed  by  Chancellor,  with  advice  and  consent  of  Judges  of  Supreme 
Court,  or  any  three  of  them,  and  concurrence  of  Treasury,  1875,  §  26, 
pp.  117—118 

may  be  increased,  reduced  or  abolished,  by  same  authority,  1875,  §  26, 
pp.  117— 118 

now  taken  may  be  abolished,  but  subject  thereto  shall  continue  to  be 
taken,  18/6,  §  26,  pp.  117—118 

to  be  paid  by  stamps,  1875,  §  26,  pp.  117—118 

annual  account  of  to  be  given,  1875,  §  28,  p.  121 

FICTITIOUS  ADDRESS.    See  Msuorandum  of  Appearance 
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FIERI  FACIAS, 

included  in  writ  of  execution,  0.  42,  R.  6,  p.  301 

every  person  to  whom  money  or  ooRta,  payable  by  judgment  immediately 

after  entry  of,  entitled  to  writ  of  fieri  facias,  subject  as  in  Rule,  O.  42, 

R.  15,  p.  304 
writ  of,  and  elegit  order  as  to,  0.  43,  p.  808 
to  have  same  force  and  efifect  as  hitherto,  0.  43,  R.  1,  p.  808 
■  writs  of  venditioni  exponas,  distringas  nuper  vice  comitem,  fieri  facias  de 

boms  ecclesiasticis,  sequestrari  facias  de  bonis  ecclesiasticis  may  be  issued 

in  aid  of,  as  heretofore,  0.  43,  R.  2,  p.  308 
form  of  pnecipe  for,  App.  E,  1,  p.  437 
form  of  writ  of,  App.  F,  1,  p.  440 
de  bonis  ecclesiasticis,  may  be  issued  in  aid  of,  as  formerly,  0.  43,  R.  2, 

p.  308 
form  of  prascipe  for,  App.  E,  4,  p.  438 
form  of  writ  of,  App.  F,  4,  p.  443 
form  of  writ  of,  addressed  to  archbishop  during  vacancy  of  bishop's  see, 

App.  F^  5,  p.  414 

FILING, 

of  writ  of  summons  by  proper  officer,  0.  5,  R.  8,  p.  141 

FINAL  JUDGMENT.    SeeJvJiQUxsr 

FINAL  ORDER, 

appeal  from  to  be  heard  before  three  Judges,  1875,  §  12,  repealing  1873. 

§  53,  pp.  63,  108 
definition  of  may  be  determined  in  Court  of  Appeal,  ib. 
who  to  determine,  p.  63 
See  JuDOVSNT 

FIRM, 

names  and  residences  of  members  of  to  be  declared  on  demand,  0. 7,  R.  2^ 

p.  144 
when  names  and  residences  of  plaintiff's  firm  declared,  action  to  proceed  as 

if  they  had  been  named  as  plaintiffs,  ib, 
partners  sued  in  the  name  of,  O.  9,  R.  6,  p.  152 

when  partners  sued  in  name  of,  to  appear  individually,  0. 12,  R.  12,  p.  158 
proceedings  after  appearance  to  continue  in  name  of,  0.  12,  R.  12,  p.  158 
co-partners  may  sue  and  defend  in  the  name  of,  0.  16,  R.  10,  pp.  178, 179 

FORECLOSURE, 

action,  form  of  statement  of  claim,  defence,  counter-claim,  and  reply  in, 
App.  C,  14,  pp.  407—413 

FORGERY  OF  STAMPS, 

penalty  for,  1875,  §  26  (6),  pp.  118—119 

FORM, 

of  action,  order  as  to,  0.  1,  pp.  127 — 129 

in  force  before  Act  to  remain  in  force,  unless  inconsistent,  1875,  §  21, 

p.  113,  amending  Act  of  1873,  §  73,  pp.  77—78 
more  prolix,  or  other  than  those  prescribed  being  used,  party  using  them 

to  pay  costs  of,  O.  2,  R.  2,  pp.  129—130 
of  writs  of  summons,  App.  A,  p.  1,/.  1,  pp.  354 — 355 
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FORM — continued, 

of  writ  for  Bervice  out  of  jurifldictioD,  or  where  notice  in  lieu  of  service  is 

to  be  given  out  of  jurisdiction,  App.  A,  p.  1,/.  2,  p.  856 
of  notice  of  writ  in  lieu  of  service  to  be  given  out  of  jurisdiction,  App.  A, 

p.  1,/.  8,  pp.  356—357 
of  writ  in  admiralty  action  in  rem,  App.  A,  p.  1,  /.  i,  p.  857 
of  memorandum  of  renewed  writ,  App.  A,  p.  1,/.  5,  p.  858 
of  memorandum  of  appearance,  App.  A.  p.  1,  /.  6,  p.  858 
of  memorandum  of  appearance  where  defendant  limits  his  defence  to 

portion  of  land  claimed  by  writ,  App.  A,  p.  1,/.  7,  pp.  858 — 359 
of  general  indorsements,  App.  A,  p.  11,  §  1,  pp.  859 — 360 
of  indorsements  of  money  claims  where  no  special  indorsement  under, 

O.  3,  R.  6 ;  App.  A,  p.  11,  §  2,  pp.  360—862 
of  indorsements  for  costs  to  be  added  to  foregoing  forms,  App.  A,  p.  2, 

§  8,  p.  862 
of  indorsements  for  damages  and  other  daima,  App.  A,  p.  2,  §  4,  pp.  362 — 

866 
of  indorsements  in  Probate,  App.  A,  p.  2,  §  5,  pp.  866,  867 
of  indorsements  in  Admiralty,  App.  A,  p.  2,  §  6,  pp.  367-  -868 
of  special  indorsements  under,  O.  3,  R.  6,  App.  A,  p.  2,  §  7,  pp.  869 — 370 
of  indorsements  of  character  of  parties,  App.  A,  p.  2,  §  8,  pp.  370 — 371 
of  notice  by  defendant  to  third  party,  App.  B,  1,  p.  872 
of  confession  of  defence,  App.  B,  2,  p,  873 
of  notice  in  lieu  of  statement  of  claim  where  writ  specially  indorsed, 

App..B,  8,  p.  878 
of  notice  in  lieu  of  summons  to  third  person  not  party  being  involved  in 

counter-claim  by  defendant,  App.  B,  4,  p.  373 
of  notice  of  payment  into  court,  App.  B,  5,  p.  373 
of  acceptance  of  sum  paid  into  court  in  satLsfaction,  App.  B,  6,  p.  874 
of  interrogatories,  App.  B,  7,  p.  874 
of  answers  to  interrogatories,  App.  B,  8,  p.  374 
of  affidavit  as  to  documents,  App.  B,  9,  p.  375 
of  notice  to  produce  documents,  App.  B,  10,  pp.  375—376 
of  notice  to  inspect  documents,  App.  B,  11,  p.  376 
of  notice  to  admit  documents,  App.  B,  12,  pp.  376—877 
of  setting  down  special  case,  App.  B,  13,  p.  877 
of  notice  of  trial,  App.  B,  14,  p.  378 

of  certificate  of  officer  after  trial  by  jury,  App.  B,  15,  p.  878 
of  affidavit  of  scripts,  App.  B,  16,  pp.  378—379 
of  statement  of  claim  on  account  stated,  App.  C,  1,  p.  880 
of  action,  including  statement  of  claim,  defence,  and  replj  in  actions  for 

administrations  of  estate,  App.  C,  2,  3,  &  4,  pp.  380 — 388 
of  action,  including  statement  of  Qlaim,  defence,  and  reply  in  action  for 

damages  for  price  of  goods  supplied  to  defendants  on  del  credere  com* 

mission,  App.  C,  5,  pp.  388 — 391 
of  action,  including  statement  of  cUim,  defence,  and  reply  in  action  on  a 

bill  of  exchange,  App.  C,  6,  pp.  390—891 
of  statement  of  claim  in  action  on  bill  of  exchange,  and  consideration  for 

it,  App.  C,  7,  pp.  391—892 
of  action,  including  statement  of  claim,  defence,  and  reply  in  admiralty  on 

bill  of  lading  for  damage  to  cargo,  App,  C,  8,  pp.  398 — 394 
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FORM — continued. 

of  action,  including  statement  of  claim,  defence,  reply,  and  rejoinder  in 

admiralty  on  bottomry,  App.  C,  9,  pp,  894—398 
of  action,  including  statement  of  daim,  defence,  reply,  and  rejoinder  in 

action  on  charter-party,  App.  C,  10,  pp.  398 — 400 
of  action,  including  statement  of  claim,  defence,  and  reply  in  admiralty  in 

cause  of  colUsion,  App.  C,  11,  pp.  400—403 
of  statement  of  claim,  defence,  reply,  and  rejoinder  in  admiralty  in  action 

for  equipment  of  ship^  App.  C,  12,  pp.  403 — 405 
of  action,  including  statement  of  claim,  defence,  and  reply,  for  false  im- 
prisonment, App.  C,  18,  pp.  405—407 
of  action,  including  statement  of  claim,  defence,  and  reply  for  foreclosure, 

App.  C,  14,  pp.  407—413 
of  action,  including  statement  of  claim,  defence,  and  reply,  for  fraud,  App. 

C,  15,  pp.  413,  414 
of  statement  of  claim  in  action  for   guaranty,  Appi  C,  16,  pp.  414, 

415 
of  action,  including  statement  of  daim,  defence,  and  reply  in  probate  for 

interest,  App.  C,  17,  pp.  415,  416 
of  statement  of  daim  in  action  by  landlord  against  tenant  for  rent,  damages 

on  coTenent  to  repair,  and  use  and  occupation  from  rent  day,  App.  C, 

18,  pp.  416,  417 
of  action,  induding  statement  of  daim,  defence^  and  reply  in  Admiralty 

for  necessaries  supplied  to  ship,  App.  C,  19,  pp.  417,  418 
of  action,  including  statement  of  claim,  defence,  and  reply  for  personal 

injury  by  negligence,  App.  C,  20,  pp  419,  420 
of  action,  induding  statement  of  claim,  defence,  reply,  and  rejoinder  in 

Admiralty  for  possession  of  ships,  App.  C,  21,  pp.  420—422 
of  action,  induding  statement  of  claim,  defence,  and  reply  on  pronussory 

note,  App.  C,  22,  pp.  422,  423 
of  action,  including  statement  of  claim,  defence,  and  reply  in  probate  for 

probate  in  solemn  form,  App.  C,  23,  pp.  423 — 425 
of  action,  induding  statement  of  claim,  defence,  and  oounter-daim,  reply 

and  rejoinder  in  action  between  landlord  and  tenant  for  recovery  and 

mesne  profits,  App.  C,  24,  pp.  425 — 427 
of  action,  induding  statement  of  daim,  defence,  and  reply  for  recovery  of 

land,  App.  C,  25,  pp.  427—428 
of  action,  including  statement  of  claim,  defence,  and  reply  in  Admiralty 

for  salvage,  App.  C,  26,  pp.  428—432 
of  action,  including  statement  of  claim,  defence,  and  reply  for  trespass  to 

land,  App.  C,  27,  pp.  432—483 
of  demurrer,  App.  C,  28,  p.  433 

of  memorandum  of  entry  of  demurrer  for  aigument,  App.  C,  29,  p.  433 
of  judgment  in  default  of  appearance  in  case  of  liquidated  damages^ 

App.  D,  1,  p.  434 
of  judgment  in  default  of  appearance  for  recovery  of  land,  App.  D,  2» 

p.  434 
of  judgment  in  default  of  appearance  after  assessment  of  damages,  App.D^ 

8,  pp.  434—435 
of  judgment  at  trial  by  Judge  without  jury,  App.  D,  4,  p.  435 
of  judgment  after  trial  by  jury,  App.  D,  5,  pp.  435 — 486 
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FORK—  eotUinved. 

of  judgment  after  trial  by  referee,  App.  D,  6,  p.  486 

of  judgment  upon  motion  for  judgment,  App.  D,  7,  p.  486 

of  praecipe  fieri  faciaa,  App.  E,  1,  p.  487 

of  praecipe  for  elegit,  App.  E,  2,  p.  487 

of  praecipe  for  venditioni  exponas,  App.  £,  8,  p.  438 

of  praecipe  for  fieri  faciaa  de  bonia  ecclesiaaticia,  App.  E,  4,  p.  488 

of  praecipe  for  aequestrari  facias  de  bonia  eccleeiaBticia,  App.  E,  6,  p.  4S8 

of  praecipe  for  writ  of  sequestration,  App.  E,  6,  p.  439 

of  praecipe  for  writ  of  possession,  App.  E,  7,  p.  439 

of  praecipe  for  writ  of  delivery,  App.  E,  8,  p.  439 

of  praecipe  for  writ  of  attachment,  App.  E,  9,  p.  489 

of  writ  of  fieri  facias,  App.  F,  1,  p.  440 

of  writ  of  elegit,  App.  F,  2,  pp.  441—442 

of  writ  of  venditioni  exponas,  App.  F,  8,  pp.  442 — 448 

of  writ  of  fieri  fSncias  de  bonis  ecclesiasticis,  App.  F,  4,  p.  448 

of  writ  of  fieri  facias  to  archbishop  de  bonis  ecdesiasticis  during  vacancy 

of  bishop's  see,  App.  F,  5,  p.  444 
of  writ  of  sequestrari  facias  de  bonis  eoclesiBsticis,  App.  F,  6,  p.  444 
of  writ  of  possession,  App.  F,  7,  p.  445 
of  writ  of  delivery,  App.  F,  8,  p.  445 
of  writ  of  attachment,  App.  F,  9,  p.  446 
of  writ  of  sequestration,  App.  F,  10,  pp.  446—447 

FRAUD, 

form  of  statement  of  claim,  defence,  and  reply  in  action  for,  App.  C,  15, 

pp.  418—414 
^e  Statute  or  Frauds. 

FRAUDULENT  INTENTION, 

to  be  alleged  generally  in  pleadings  without  setting  out  the  ciroumBtances, 
0.  19,  R.  25,  p,  202 

FRESH  EVIDENCE 

not  to  be  taken  on  appeal  from  decree  or  judgment,  but  on  special  leave, 

0.  58,  R.  5,  pp.  846—347 
See  Affeal,  Coubt  of  Affeal,  Evidbnoe. 

FRIVOLOUS  GROUND, 

demurrer  may  be  set  aside  with  costs,  to  which  only,  stated,  0.  28,  R.  2, 
pp.  215—218 

FUNDS  IN  COURT, 

all  companies  and  bodies  corporate  to  make  iiuch  entries  and  alterations 
in  their  books  as  the  Chancellor,  with  concurrence  of  the  Treasury,  may 
direct  to  carry  into  effect  orders  with  regard  to,  1875,  §  24,  pp.  116 — 117 

the  Chancellor,  with  concurrence  of  the  Treasury,  may  make  orders  to 
what  accounts,  are  to  be  carried,  1875.  §  24,  pp.  116 — 117 

rules  relating  to  dealings  with,  to  be  deemed  rules  of  practice  and  pro- 
cedure, 1875,  §  24,  pp.  116—117 

FURTHER  CONSIDERATION, 

action  may  be  directed  to  stand  over  for,  while  issues  tried  or  accounts  or 
inquiries  taken,  0.  40,  R.  10,  p.  298 
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GARNISHEE, 

may  be  ordered  to  appear  and  show  cause  why  he  should  not  pay  to 

judgment  creditor  debt  due  from  him  to  judgment  debtor,  0.  45,  K,  2, 

pp.  810 — 811 
service  of  order  on,  to  bind  debts  in  his  hands,  0.  45,  R.  8,  p.  811 
proceedings  to  levy  amount  due  from,  to  judgment  debtor,  0.  45,  R.  4> 

pp.  811—312 
similar  provision  in  C.  L.  P.  Act,  1854,  §  63,  pp.  811 — 812 
Court  or  Judge  may  order  question  in  dispute  between  judgment  creditor 

and,  to  be  tried  and  determined,  0.  45,  R.  5,  p.  812 
former  power  of  Judge  to  this  efifect  un^er  C.  L.  P.  Act,  1854,  §  64,  was 

discretionary,  p.  812^ 
if  judgment  creditor  declined  to  proceed,  entitled  to  have  ex  parte  order 

dismissed  with  costs,  p.  812 
to  entitle,  to  writ  under  §  64  he  must  have  satisfied  Court  or  Judge  that 

he  had  real  reason  for  disputing  his  liability,  p.  812 
suggesting  that  a  third  person  has  lien  on  debt,  0.  45,  R.  6,  p.  812 
discharged  as  against  judgment  creditor  by  payment  made  or  execution 

levied  under  attachment,  O.  45,  R.  8,  p.  813 
what  amounted  to  discharge  formerly,  p.  818 

GENERAL  INDORSEMENTS, 

form  of,  App.  A,  p.  2,  §  1,  pp.  859^360 

GENERAL  RULES, 

as  to  ecclesiastical  causes  may  be  made  by  Order  in  Council,  §  21, 

pp.  20—21 
as  to  ecclesiaatical  causes  to  be  laid  before  Parliament,  ib. 
See  also  Rulbs 

GOOD  FRIDAY, 

not  to  be  reckoned  in  computation  of  time,  0.  57|  R.  2,  p.  843 

GRANTS  OF  LETTERS  PATENT.    See  Lxttebs  Patutt 

GREAT  SEAL, 

jurisdiction  of  Chancellor  under,  as  to  patents,  commissions,  &c.,  not 

transferred  by  Act,  §  17,  pp.  16—18 
when  in  commission.  Lords  Commissioners  to  represent  Chancellor,  save 

as  to  presidency  of  Court  of  Appeal  and  appointment  and  removal  of 

officers,  &c.,  as  to  which  senior  Lord  Commissioner  empowered,  §  98, 

p.  94 

GUARANTEE, 

form  of  statement  of  claim  in  action  on,  App.  C,  16,  p.  414,  415 

GUARDIAN  AD  LITEM, 

for  infant  or  defendant  non  compos  not  to  be  appointed  unless  writ  duly 

served,  0. 13,  R.  1,  pp.  161—164 
infant  or  incompetent  defendant  not  appearing,  plaintiff  may  apply  for 

appointment  of  for,  ib. 
infant  to  defend  by,  0. 16,  K  8,  p.  178 
persons  of  unsound  mind  not  so  found  may  defend  by,  0. 18,  p.  194 
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HEARING, 

of  motioiu  may  be  adjourned,  0.  68,  R.  5,  p.  839 

of  appeal  may  be  adjourned  for  purpose  of  senring  parties  and  peraoiis  not 
partiefl,  0.  58,  R  3,  p.  844 

HEARSAY  EVIDENCE, 

in  affidavit^  if  inaerted,  P<^y  SImg  to  pay  ooeta  of  affidaWi^  0.  87,  R.  8, 

pp.  290—291 
See  ArriDAYiT 

HIGH  COURT, 

conBtitution  of,  §  5,  pp.  4 — 5 

repeal  of  constitutioD,  1875,  §  3,  pp.  5,  99 

division  of  Supreme  Court  into  High  Court  and  Court  of  Appeal,  §  4, 

pp.  8 — 4 
peDsions  of  future  Judges  of,  §  14,  pp.  18 — 14 
jiuisdiction  not  transferred  to,  §  17,  pp.  16 — 17 
to  exercise  jurisdiction  Tested  in  it,  §  22,  pp.  21 — 22 
and  Court  of  Appeal  to  grant  full  remedies,  conditionally,  as  may  be  rights 

§  24  (7),  pp.  25-^29 
divisions  of,  §  81,  pp.  46 — 48 

powers  of,  in  administration  of  justice  similar  to  those  of  Court  of  Appeal 
See  Court  of  Appeal 
to  consist  of  five  divisions,  §  31,  pp.  46 — 48 
officers  attached  to,  §  84,  pp.  87—88 

authority  over  officers  of  Supreme  Court,  held  by,  §  84,  pp.  87 — 88 
over  solicitors,  §  87,  pp.  89 — 90 
amended,  1875,  §  4,  pp.  89—90,  109 

HIGH  COURT  OF  APPEAL.    See  Coxtbt  of  Appeal 

HIGH  COURT  OF  CHANCERY, 
interpretation  of,  §  100,  p.  95 
See  Chancery 

HIGH  COURT  OF  JUSTICE, 
jurisdiction  of,  §  4,  p.  4 
constitution  of,  §  5,  pp.  4 — 6 
first  Judges  of,  §  5,  pp.  4 — 6 
to  be  a  superior  Court  of  Record,  §  16,  pp.  15 — 16 
to  hold  four  sittings  in  the  year,  0.  61,  R.  1,  p.  851 
See  High  Court. 

HILARY  SITTINGS, 

commencement  and  end  of,  0.  61,  R.  1,  p.  851 

HOUSE  OF  LORDS, 

appeal  to  abolished,  §  20,  p.  19 

provision  suspended,  1875,  §  2,  pp.  19,  98—99 

HUNDRED, 

service  on,  0.  9,  R.  7,  p.  152 

HUSBAND  AND  WIFE, 

defendants  together,  service  on  husband  good  service,  Court  or  Judge 
may  order  separate  service  on  wife,  with  or  without  service  on  husband, 
O.  9,  R.  3,  p.  152 
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HUSBAND  AND  WlFT^corUinued. 

dAimfl  by  or  against^  may  be  joined  with  claims  by  or  against  either 
separately,  subject  to  R.  1  of  0.  17,  0.  17,  R.  4,  p.  193 

ILLUSORY  ADDRESS.    See  Mimobanduu  or  Appbarance 

IMPEACHMENT  OP  WASTE.    See  Equitablk  Waste 

IMPLIED   CONTRACT, 

may  be  simply  alleged  in  pleadings  ¥rith  a  reference  to  correspondence,  &c. 
by  which  it  appears,  0.  19,  R.  27,  p.  203 

INCONVENIENT  JOINDER  OF  CAUSES  OP  ACTION, 

defendant  may  apply  to  confine  action  to  such  as  may  be  oonveniently 

joined,  0. 17,  R.  8,  pp.  198—194 
Court  may  sever,  on  application,  and  order  statement  of  claim  or  indorse- 
ment on  writ  to  be  amended,  0. 17,  R.  9,  p.  194 

INDEMNITY, 

being  claimed  by  defendant  against  third  party,  Court  may  order  question 
to  be  determined,  0.  16,  R.  17,  ppb  190—191 

INDORSEMENT, 

on  writ  of  summons,  stating  nature  of  claim  and  relief  required,  and  also 

division  of  High  Court  to  which  aasigned,  0.  2,  R.  1,  p.  129 
use  of,  more  prolix  than  given  in  forms,  to  be  charged  on  party  using  it, 

O.  2,  R.  2,  pp.  129—130 
shall  be  made  on  every  writ  of  summons  before  issue,  0.  3,  R.  1,  p.  135 
precision  of  ground  of  complaint  or  of  relief  not  essential,  0.  3,  R  2,  pp. 

135-136 
forms  o^  of  claim,  0.  8,  R.  8,  p.  136,  App.  A,  p.  2,  §§  1—7^  pp.  359—870 
if  plaintiff  sues,  or  defendant  is  sued,  in  a  representative  capacity,  to  be 

indorsed,  0.  3,  R.  4,  p.  136 
forms  of  such,  t6.,  App.  A,  p.  2,  §  8,  p.  370 — ^871 
in  probate  actions,  to  show  whether  plaintiff  claims  as  creditor,  executor, 

administrator,  residuary  legatee,  next  of  kin,  heir*at-law,  or  in  any  or 

what  character,  0.  3,  R.  5,  p.  186 
special,  of  particulars  of  demand,  0.  3,  R.  6,  pp.  136 — 137 
where  for  debt  or  liquidated  demand  only,  to  state  amount  claimed  for 

debt  and  costs,  and  that  f lurther  proceedings  will  be  stayed  on  payment 

in  due  time,  as  well  as  nature  of  claim,  O.  8,  R.  7,  pp.  137 — 138 
forms  of,  for  costs,  ib,  App.  A,  p.  2,  §  3,  p.  862 
in  cases  of  account,  0.  3,  R.  8,  p.  138 
of  address,  order  as  to,  O.  4,  pp.  139 — 140 
address  of  plaintiff  and  name  and  firm  and  place  of  business,  and  if  needful 

address  for  service  of  solicitor  to  be  indorsed  on  summons,  or  notice  in 

lieu  thereof,  0.  4,  R.  1,  p.  139 
where  solicitor  only  agent^  then  also  name  or  firm  anJ  place  of  business  of 

principal,  ib. 
plaintiff  suing  in  person  to  indorse  place  of  residence  and  occupation,  and 

if  needful  address  for  service,  0.  4,  R.  2,  p.  139 
where  writ  is  from  district  registry,  how  indorsed,  0. 4,  R.  3,  pp.  189 — 140 
May  be  ordered  to  be  amended,  where  Court  thinks  causes  of  action 

inconveniently  joined,  0.  17,  R.  9,  p.  194 
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where  defendant  has  not  dispensed  with  statement  of  claim,  and  writ  is 
specially  indorsed,  plsintiff  may  deliver  as  statement  a  notice  stating 
that  claim  is  indorsed  on  writ^  0.  21,  R.  4,  p.  207 

form  of  such  notice,  ib,  App.  B,  8,  p.  378 

on  writ  of  execution,  0.  42,  R.  11,  pp.  882—803 

on  writ  of  execution  for  recovery  of  money,  to  direct  sherifif  tolevy  amount 
really  due,  stating  amount  and  interest,  if  sought,  at  £i  per  cent,  per 
annum,  from  time  when  judgment  entered,  or  hunger  interest  if  specially 
agreed,  0.  42,  R.  14,  pp.  308—804 

INFANTS, 

in  questions  relating  to  custody  of,  rules  of  equity  to  prevail,  §  25  (10), 

pp.  82—84 
wardship  of,  assigned  to  Chancery  Division,  §  84,  p.  50 
service  on  father  or  guardian  to  be  good  service  where  defendant,  0.  9, 

».  4,  p.  152 
Court  may  order  service  on,  to  be  good  service,  0.  9,  R.  4,  p.  152 
plaintiff  may,  in  default  of  appearance  of  defendant^  <^pply  ^or  guardian 

ad  Utem,  O.  18,  R.  1,  pp.  161—164 
appearance  for,  0. 18,  R.  1,  pp.  161 — 164 
to  defend  by  guardian  ad  litem,  0. 16,  R.  8,  p.  178 
may  sue  by  next  friend,  ib. 
allegations  of  fact  in  pleading,  not  being  petition  or  summons,  not  to  be 

taken  as  admitted  against,  0. 19,  R.  17,  p.  199 

INFERIOR  COURTS, 

jurisdiction  of,  §§  88—91,  pp.  91—92 

may  have  Equity  and  Admiralty  jurisdiction  conferred  by  Order  in 
Council,  §  88,  p.  91 

exercising  such  jurisdiction,  power  of,  §  89,  p.  91 

proceedings  may,  when  counter-claim  involves  matter  beyond  the  juris- 
diction of,  be  removed  to  High  Courts  §  90,  pp.  91—92 

niles  of  law  declared  by  Act  to  have  effect^  to  be  recognised  by,  91 
p.  92 

INHABITANTS, 

service  on,  0. 9,  R.  7,  p.  152 

INJUNCTION, 

abolished  against  suit  or  action,  §  24  (5),  pp.  24 — 28 

may  be  granted  by  interlocutory  order  where  just,  conditionally  or  un- 
conditionally, by  all  Divisions,  §  25  (8),  pp.  81,  40 — 41 

Order  relating  to,  0. 52,  pp.  834—838 

may  not  be  before  Master  or  Registrar  at  Chambers,  0. 54,  R.  2,  pp.  840 — 
841 

INSOLVENT, 

estates  of  deceased  persons  and  companies,  under  winding-up.  Rules  of 

Bankruptcy  to  be  observed  in,  §  25  (1),  amended  by  1875,  §  10,  pp.  29, 

32—35,  106 
difference  between  Rules  of  Bankruptcy  and  of  Chancery  hitherto  as  to 

administration  of,  p.  83 
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INSPECTION  OF  DOCUMENTS.    Sec  Discovbbt 

INSPECTION  OF  PROPERTY, 

Court  may  order,  0.  62,  R.  8,  pp.  835—836 

INSUFFICIENCY, 

of  affidavit  in  answer  to  interrogatories  to  be  determined  by  Court  or 

Judge  on  motion  or  summons,  0.  31,  R.  9,  p.  246 
if  established,  party  omitting  to  answer  sufficiently  may  be  ordered  to 

answer  fully,  or  to  be  interrogated  viyd  voce,  0.  81,  R.  10,  pp.  245 — 

246 

INTERIM  ORDER, 

may  be  made  for  preserving  the  subject-matter  in  question  where  a  prim^ 

fiMue  case  of  liability  is  established,  0.  62,  R.  1,  pp.  884 — 885 
sale  of  perishable  articles,  0.  62,  R.  2,  p.  836 

INTERLOCUTORY, 

proceedings  in  a  cause  to  be  taken  in  the  Division  to  which  the  cause  or 

matter  is  assigned,  1876,  §  11  (1),  p.  107 
order,  appeal  from,  may  be  heard  by  two  Judges,  1876,  §  12,  pp.  68, 

108 
definition  of  what  is  and  what  \b  not,  to  be  determined  by  Court  of  Appeal, 

1876,  §  12,  pp.  68,  108;  replacing  §  68  of  1878,  p.  63;  repealed  by 

1876,  S  88  and  sched.  2,  pp.  126,  448 
judgment  may  be  entered  when  defendant  makes  default  to  action  for 

damages,  0. 13,  R.  6,  O.  29,  RR.  4,  6,  6,  pp.  168, 169,  222-228 
applications,  evidence  on,  may  be  given  by  affidavit,  0.  87,  R.  2,  pp.  289 

—290 
order  not  to  prejudice  appeal,  0.  68,  R.  14,  p.  849 

INTERPLEADER, 

where  assignor  disputes  assignment  of  chose  in  action,  §  25  (6),  pp.  80 — 

31,  89—40 
application  by  defendant  may  be  made  at  any  time  after  service  of  writ, 

and  before  defence,  0.  1,  R.  2,  pp.  127—128 
Acts  1  &  2  W.  4,  c.  68,  and  28  &  24  Vict.  c.  126,  apply  to  all  actions  and 

all  Divisions  of  High  Court,  O.  1,  R  2,  pp.  127—128 
not  to  be  before  Master  or  Registrar  in  Chambers,  0.  64,  R.  2,  pp.  340 — 

341 

INTERPRETATION, 

of  "  Lord  Chancellor,"  "  High  Court  of  Chancery,"  "  The  Court  of  Appeal 
in  Chancery,"  "London  Court  of  Bankruptcy,"  "The  Treasury," 
"Rules  of  Court,"  "Cause,"  "Suit,"  "Action,"  "Plaintiff,"  "Peti- 
tioner," "  Defendant,"  «  Party/'  "  Matter,"  «  Pleading/'  "  Judgment, 
"Order,"  "Oath,"  *' Crown  Cases  reserved,"  "Pension,"  "Existing, 
§  100.  pp.  95—96 

of  "Person,"  "Probate  Actions,"  "Proper  Officer,"  "The  Act,"  "The 
said  Act/'  0.  63,  pp.  363—354 

INTERROGATORIES.    Sec  Discovkrt 
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ISSUE 

of  writ  of  summonB,  order  aa  to,  0.  5,  pp.  140 — 143 

deemed  to  take  place  when  sealed  by  proper  oflBcer,  0.  5,  R.  6,  p.  141 

plaintiff  by  reply  may  join,  upon  defence,  and  each  party  in  hia  pleading* 

if  any  subsequent  to  reply,  may  join,  upon  preTious  pleading,  O.  17»  B. 

21,  p.  201 
joinder  of,  to  operate  as  denial  of  every  material  allegation  of  fact  in  next 

preceding  pleading,  but  may  except  facts  to  be  admitted  and  to  operate 

as  denial  of  all  facts  not  admitted,  0.  19,  R.  21,  p.  201 
order  as  to,  O.  26,  pp.  212—218 
where  pleadings  do  not  sufficiently  define,  Judge  may  direct  partieB  to 

prepare,  0.  26,  pp.  212—213 
ifi  arise  between  parties  other  than  plaintiff  and  defendant,  and  one  party 

to  such  fail  in  delivering  any  pleading,  the  other  party  may  apply  for 

such  judgment  as  he  may  be  entitled  to,  0.  29,  R  13,  p.  224 
defendant  may,  within  four  days  of  plaintiff's  notice  to  him,  signifying 

mode  of  trial  proposed,  elect  to  have,  of  fact  tried  before  Judge  and  juij, 

O.  36,  R.  3,  p,  278 
on  defendants  serving  plaintiff  with  notice  how  he  proposes  to  have  action 

tried,  plaintiff  may  within  four  days  make  similar  election,  0.  3d,  R.  4, 

p.  278 
under  former  law,  time  did  not  begin  to  run  as  to  notice  of  trial  against 

plaintiff  until,  joined  with  all  defendants,  or  until  they  were  otherwise 

disposed  of,  p.  278 
Court  mayun  all  cases  order  one  or  more,  of  fact  to  be  tried  before  any 

other,  0.  36,  R.  6,  p.  279 
notice  of  trial  to  state  whether  of  action  or  of,  0.  36,  R.  8,  p.  279 
Court  or  Judge  may,  if  either  before  or  at  trial  before  him  without  jury 

it  shall  appear  that  any,  of  fact  may  be  more  conveniently  tried  before 

jury,  direct  that  such,  shall  be  tried  before  Judge  and  jury,  0. 36,  R.  27t 

p.  287 
in  any  cause.  Court,  or  Judge  of  Division  to  which  cause  assigned,  may  at 

any  time  order  trial  of  any  question  or,  of  fact,  or  partly  of  fact  and 

partly  of  law  by  Commissioner,  under  29th  §  of  Act  of  1873,  or  at  Hid' 

dlesex  or  London  sittings,  O.  36,  R.  29,  p.  287 
where  judgment  for  relief  conditionally,  and  party  entitled  to  claim  judg- 
ment claims  to  issue  execution  on  condition  fulfilled,  Court  or  Judge 
may  direct  any,  or  question  necessary  for  the  determination  of  the 

rights  of  the  parties  if  not  satisfied  of  them  to  be  tried,  0.  42,  R.  7$ 
pp.  301—302 
where  garnishee  disputes  his  liability,  may  be  directed  to  be  tried,  0.  45, 

R.  5,  p.  312 
not  to  be  settled  before  Registrar  or  Master  at  Chambers  except  by  consent, 
0.  54,  R.  2,  p.  340 

JOINDER, 

of  parties,  plaintiff  may  join  all  or  any  persons,  severally  or  jointly  and 

severally  liable  on  one  contract,  0. 15,  R.  5,  pp.  175 — 177 
of  causes  of  action  by  plaintiff  allowed,  but  Court  may  order  Eeverance, 

O.  17,  R.  1,  pp.  192—193 
defendant  may  apply  to  Court  or  Judge  for  order  confirming  action,  so  as 

to  destroy,  0. 17,  R.  8,  pp.  193—194 
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JOlNDER'-eontinued. 

of  issue,  plaiuti£f  in  reply  and  each  party  in  his  pleading,  may  join  issue  on 

previous  pleading,  O.  19,  R.  21,  p.  201 
such  joinder  shall  operate  as  denial  of  every  material  allegation  of  fact  in 

pleading  on  which  issue  joined,  but  it  may  except  facts  which  it  is 

desired  to  admit,  ib. 
no  pleading  after  reply,  except  joinder  of  issue,  without  leave,  0.  24,  B.  2, 

p.  212 
of  issue  to  be  deemed  to  dose  pleadings,  0.  25,  p.  212 

JOINT  AND  8EPABATB  CLAIMS, 

may  be  joined  against  same  defendant,  subject  to  R.  1  of  0. 17,  0. 17. 
R.  6,  p.  193 

JOINT  REGISTRARS, 

of  District  Registry  may  be  appointed,  1875,  §  13,  pp.  lOS— 109 

JUDGE, 

appointed  to  fill  vacancy,  to  belong  to  Division  where  the  vacjincy  occurs^ 

§  31,  pp.  46-48 
documents  in  cause  or  matter  to  be  marked  with  name  of,  to  whom  same 

assigned,  §  33,  p.  49 
may  exercise  in  Court  or  Chambers  any  jurisdiction  of  High  Courb  which 

might  previously  have  been  exercised  in  Court  or  Chambers  by  single 

Judge,  §  39,  p.  56 
power  of  single,  ib. 
matters  not  fit  to  be  heard  by  single,  to  be  heard  by  Divisional  Court,  §  40, 

pp.  56 — 57 
absence  of,  §  51,  p.  62 
vacancy  in  office  of,  ib. 

of  Court  of  Appeal,  power  of  single,  §  52,  p.  62 
not  to  sit  in  appeal  from  their  own  orders,  §  54,  pp.  63—64 
repealed  and  amended,  1875,  §  4,  pp.  100—101 
to  have  power,  with  regard  to  proceedings  before  referee,  given  with 

respect  to  arbitrations  by  Common  Law  Procedure  Act,  1854,  §  59, 

p.  66 
of  Probate,  Divorce,  and  Admiralty  Divisions,  to  take  part  in  assise},  &a, 

1875,  §  8,  p.  105 
senior  puisne  of  Queen's  Bench,  payment  of  £iO  a  year,  1875,  §  29,  pp. 

121—122 
may  order  original  or  concurrent  writ  to  be  renewed,  0. 8,  R.  1,  pp.  1  i5 — 146 
plaintiff  may  apply  to,  to  renew  writ,  0.  8,  R.  1,  pp.  145 — 146 
Court  or,  may  set  aside  or  vary  judgment  by  default,  0.  13,  R.  8, 

p.  166 
pleadings  to  be  marked  with  name  of,  where  assigned  to,  0.  19,  R.  7, 

p.  197 
District  Registrar  to  have  authority  of,  at  chambers  except  such  as  liasters 

of  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,  are  pre 

eluded  from  exercising,  O.  35,  R.  4,  p.  274 
may  dispose  of  matter  referred  to  him  by  District  Registrar,  or  refer  back 

with  instructions,  0.  35,  R.  6,  p.  274 
appeal  to,  from  District  Registrar,  even  where  the  jurisdiction  of  the  latter 

founded  only  on  consent,  0.  85,  R.  7,  p.  275 
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JUDQE^amtinticd. 

references  and  appeals  in  Chancery  to,  to  be  to,  to  whom  caaae  aangned, 

O.  85,  R.  10,  p.  275 
if  defendant,  merely  formal,  may  order  action  to  proceed  in  district  registiT, 

notwithstanding  defendant's  objection,  0.  85,  B.  12,  p.  276 
in  cases  not  provided  for  in  Rules  any  party  may  apply  to,  or  Court  or 

District  Registrar,  to  remove  action  to  London,  O.  85,  R.  18,  p.  276 
order  of,  as  to  place  of  trial,  may  be  discharged  or  varied  by  Diviaional 

Court,  0.  36,  R.  1,  p.  277 
alone,  or  with  other  or  others,  or  with  assessors,  or  with  jury,  may  hear 

action,  O.  36,  R.  2,  pp.  277—278 
defendant  may  elect,  and  jury  under  circumstanoes  mentioned,  O.  36,  R. 

8,  p.  278 
plaintiff  may  do  the  like,  0.  86,  R.  4,  p.  278 

where  neither  party  chooses  Judge  and  jury,  or  in  case  under  §  57  of  Act 
of  1873,  where  party  desires  other  mode  of  trial  than  that  named,  he 
may  apply  to,  0.  86,  R.  5,  p.  279 
subject  as  above,  may,  at  any  stage  in  action,  order  that  different  questions 

may  be  tried  in  different  ways,  0.  86,  B.  6,  p.  279 
trial  by  jury  to  be  before  one,  imless  more  specially  appointed,  O.  S6,  R. 

7,  p.  279 
ten  days'  notice  of  trial  to  be  sufficient  tmless  Court  or  Judge  shall  other- 
wise order,  0.  36.  R.  9,  p.  282 
no  countermand  of  trial  except  by  consent  or  order  by  Court  or,  0«  35, 

R.  13,  p.  283 
if  record  were  withdrawn  on  account  of  supposed  absence  of  witness, 
might  allow  it  to  be  re-entered,  if  no  ne  redpiatur  were  meantime 
entered,  p.  285 
party  entering  for  trial  to  deliver  to  officer  copy  of  pleading,  for,  O.  36, 

R.  17,  p.  285 
verdict  or  judgment,  obtained  by  default,  may  be  set  aside  by  Court,  or,  on 
such  terms  as  may  seem  fit,  on  application  made  within  six  days  after 
trial,  which  may  be  made  at  assizes  or  Middlesex,  0.  86,  R.  20,  pp.  285 — 
286 
may  postpone  or  adjourn  trial,  0.  86,  R.  21,  p.  286 
may  at  or  after  trial  direct  judgment  to  be  entered  for  either  party,  or 

not  to  be  entered  then,  0.  86,  R.  22,  p.  286 
no  judgment  to  be  entered  without  leave  of  Court  or,  ib, 
where,  has  directed  absolute  entxy  of  judgment  for  one  party,  associate's 
certificate  sufficient  authority  to  officer  for  entry  of  judgment,  0.  86, 
R.  24,  p.  286 
where,  has  directed  entry  for  party  subject  to  leave  to  move,  judg- 
ment to  be  entered  accordingly  on  associate's  certificate,  0.  86,  R.  25, 
p.  286 
Court  or,  may  direct  trial  without  jury,  of  any  question  which  mighty 

before  Act,  have  been  tried  without  jury,  0.  36,  R.  26,  p.  287 
Court  or,  may  before,  or  at  trial,  order  issue  of  fact  to  be  tried  before 

jury,  0.  36,  R.  27,  p.  287 
trial  with  assessors  to  take  place  as  Court  or,  shall  direct,  0.  36,  R.  28, 

p.  287 
Court  or,  may  at  any  time  order  trials  by  commissioners^  under  29th  sect. 
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of  Act  of  1873,  or  at  Middlesex  or  London  uttingB,  0.  86,  R.  29, 

p.  287 
Court  or,  may  direct  referee  as  to  holding,  trial,  &o.,  0.  3d,  R.  30,  pp.  287 

—288 
aa  to  taking  evidence,  0.  86,  R.  31,  p.  288 
trial  before  referee,  subject  as  aforesaid,  to  be  oondaoted  in  same  manner 

as  before,  O.  86,  R.  31,  p.  288 
referee  to  have  same  authority  as,  0.  36,  R.  32,  p.  288 
Court  or,  may  order  any  point  to  be  proTed  by  affidavit,  or  that  witness 

may  be  examined  on  interrogatories  before  oommiasion,  O.  37^  R.  1, 

p.  289 
Court  or,  on  application  of  either  party,  may  order  attendance  of  deponent 

for  crosa^xamination  on  bis  affidavit,  0.  37,  R.  2,  pp.  289 — 290 
Court  or,  may  order  examination  before  any  officer  of  Court,  and  such 

examination  to  be  given  in  evidence,  0.  87,  R.  4,  p.  291 
in  chambers  may  settle  time  within  which  plaintiff's  affidavits  shall  be 

filed,  where  consent  to  take  evidence  by  affidavit,  0.  38,  R.  1,  p.  291 
in  like  manner  as  to  defendant's  affidavits  in  like  case,  0.  38,  R.  2,  p.  291 
Court  or,  may  specially  appoint  time  for  serving  notice  to  produce  deponent 

at  trial  for  cross-examination,  0.  38,  R.  4,  p.  292 
where  Judge  or  referee  has  ordered  entry  of  judgment,  subject  to  leave 

to  move,  party  having  leave,  to  set  down,  &a,  O.  40,  R  2,  pp.  295 — 296 
wL^re  Judge  or  referee  has  abstained  from  ordering  entry,  plaintiff  to  set 

down,  &o.,  or  if  he  fails,  defendant  as  ordered,  0. 40,  R.  8,  p.  296 
where  Judge  has  directed  entry  at  trial  before  Judge  and  jury,  any  party 

may  move  to  set  aside  and  enter  other  judgment^  on  ground  that  finding 

wrongly  entered,  0.  40,  R.  4,  pp.  296—297 
or  on  ground  that  on  finding  as  entered  judgment  la  wrong,  0.  40,  R.  5, 

p.  297 
Court  or,  may  allow  extended  time  for  motion  under  either  4th  or  5th 

Rule  of  0. 40,  R.  6,  p.  297 
application  may  be  made  to  Court  or,  for  leave  to  set  down  action  on 

motion  for  judgment  where  some  only  of  the  issues  directed  have  been 

determined,  0.  40,  R.  8,  p.  298 
no  action  to  be  set  down  on  motion  for  judgment  more  than  a  year  after 

party  seeking  to  set  down  same  became  entitied  to  do  so  but  by  leave 

of  Court  or,  0.  40,  R.  9,  p.  298 
any  party  may  at  any  stage  of  action  apply  to  Court  or,  for  such  order  as 

on  admiaeions  on  pleadings  he  is  entitled  to,  O.  40,  R.  11,  pp.  298 — 299 
Court  or,  may  on  such  application,  give  relief  subject  to  any  terms,  O.  40, 

R.  11,  p.  299 
imless  Court  or,  otherwise  direct,  nonsuit  to  have  same  effect  aa  judg- 
ment on  merits  for  defendant,  0.  41,  R.  6,  p.  300 
Court  or,  at  time  of  judgment,  or  afterwards  may  order  to  issue  execu- 
tion before,  or  stay  execution  till  any  time  after  period  prescribed,  0.  24, 

R.  15,  p.  304 
writ  of  execution  may  be  renewed  before  expiration  by  leave  of  Court  or, 

by  party  issuing  it,  for  one  year  from  date  of  renewal,  and  so  on,  0.  42, 

a  16,  pp.  804—305 
after  six  years  from  judgment,  or  after  change  in  parties  entitled  or  liable 
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to  execution,  party  daimiog  it  may  apply  to  Court  or,  for  leave  to  i§Bae 

execution  accordingly,  Court  or,  to  act  aa  may  aeem  ri^t  aooord- 

Ingly,  and  impose  terms  if  proper,  0.  42,  R  19,  p.  806—307 
erery  order    of   Court    or,   enforceable  as   judgment^  0.  42;   B»  20, 

p.  806 
party  against  whom  judgment  giren  may  apply  to  Court  or,  to  stay  ezeca- 

tion  on  grounds  arising  too  late  to  be  pleaded,  0.  42,  R.  22,  pp.  807 

—808 
no  writ  of  attachment  to  issue  without  leave  of  Court  or,  O.  44,  B.  2* 

p.  808 
where  judgment  for  recoyery  or  payment  of  money,  party  entitled  to 

enforce  it  may  apply  to  Court  or,  for  order  that  judgment  debtor  be 

orally  examined  as  to  debts  owing  to  him,  and  Court  or,  may  order 

examination  and  production  of  booka,  &c.,  0.  45,  R.  1,  pp.  809 — SIO 
Court  or,  may  order  attachment  of  debts,  O.  45,  R.  2,  pp.  810 — 311 
service  of  order  on  or  notice  to  garni&hee  as  Court  or,  may  direct  binds 

debts  in  his  hands,  0.  45,  R.  3,  p.  311 
if  garnishee  do  not  pay  into  Court,  and  do  not  dispute  debt,  or  if  lie  do 

not  appear  on  summons.  Court  or,  may  order  execution  to  issue,  O.  45, 

R.  4,  pp.  811^812 
if  he  dispute  debt,  Court  or,  may  order  question  of  his  liability  to  be  tried, 

0.  45,  R.  5,  p.  812 
where  it  appears  that  third  person  has  claim  on  debt,  Court  or,  may  order 

third  person  to  appear  and  state  his  claim,  0.  45,  R.  6,  p.  312 
Court  or,  may  bar  claim  of  such  third  person  and  make  orders  thereupon, 

0.  45,  R.  7,  pp.  812—818 
costs  of  application  and  proceedings  incidental,  in  discretion  of  Court  or, 

0.  45,  R.  10,  pp.  818—814 
order  charging  stock  or  shares  may  be  made  by  Court  or,  0.  46,  R.  1, 

p.  814 
in  case  of  marriage,  death,  bankruptcy,  or  deyolution  of  estate  of  parfy,  . 

Court  or,  may  order  successor  in  interest  to  be  made  party,  0.  50,  R  2| 

p.  817 
where,  by  devolution  of  interest  pendente  lite^  it  seems  desirable  that  fresh 

party  should  be  before  Court,  Court  or,  may  order  new  party,  0.  50, 

R.  4,  pp.  830—881 
unless  Court  or,  otherwise  direct  such  order  to  be  served  on  continuing 

party  or  parties,  or  their  solicitors  and  such  new  parties^  ftc.,  0.  60, 

R.  5,  p.  331 
person  so  served  may  apply  for  dischaige  to  Court  or,  within  twelve  daya 

from  service,  0.  50,  K.  6,  p.  331 
person  so  served  being  under  disability,  to  apply  for  dischaige  to  Court  or, 

within  twelve  days  of  appointment  of  guardian  ad  litem,  and  until  then 

not  bound,  0.  60,  R.  7,  pp.  831—382 
action  may  be  transferred  from  one  Division  to  another,  or  from  one  Judge 

to  another  of  Chancery  Division  by  Chancellor,  but  not  from  or  to  any 

one  Division  without  consent  of  president  of  Division,  0.  51,  R.  1, 

p.  882 
any  action  may  be  transferred  from  one  Division  to  another  by  Court  or 

any,   of    Division    to  which  action  assigned,  no  such  transfer  with- 
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ont  consent  of  president  of  Division  to  which  transfer  proposed,  0.  51, 
^  R.  2,  p.  832 

action  transferred  to  Chancery  or  Probate  to  be  assigned  by  order  directing 

transfer  to  Judge  of  new  Division,  O.  51,  R.  3,  p.  832 
»  in  consolidation  of  actions  defendants  undertake  to  abide  by  verdict  if 

satisfactory  to,  p.  834 
t  Court  or,  may  make  order  for  interim  custody  of  subject-matter  of  dispute, 

f  &c.,  0.  52,  R.  1,  pp.  334—835 

Court  or,  may  order  interim  sale  of  perishable  articles,  0.  52,  R.  2,  p.  835 
Court  or,  may  make  orders  for  detention,  preservation,  or  inspection  of 

subject-matter,  and    authorise    entry,  taking  of  samples,  or  making 
i  experiments,  0.  52,  R.  3,  pp.  835—387 

application  imder  §  25  of  Act  of  1878,  subsection  8,  or  under  Rule  2  or  3 

of  0.  52,  to  Court,  or  by  any  party,  0.  52,  R.  4,  p.  337 
application  for  order  under  &.  1  of  0.  52  may  be  made  by  plaintiff  at  any 

time  after  his  right  appears  from  pleadings,  or,  if  none,  so  soon  as  it  is 

made  by  affidavit  to  appear  to  satiBfaction  of  Court  or,  0.  52,  R.  5, 

p.  337 
where  claim  or  counter-claim  is  made  to  any  specific  property,  not  land,  in 

hands  of  opposite  party  not  denying  title  of  claimant  but  claiming  lien. 

Court  or,  as  soon  as  such  last-mentioned  claim  appears  on  pleadings, 

or  is  made  to  appear  to  satisfaction  of  Court  or,  by  affidavit  or  other- 
wise, may  order  money,  interest,  &c.,  to  be  paid  into  Court,  and  on  such 

payment  property  to  be  given  up  to  party  claiming  it,  0.  52,  R.  6,  pp. 

887—338 
applications  to  be  made  to  Court  or,  if  made  to  divisional  court  or  Judge 

in  Court  to  be  by  motion,  0.  53,  R,  1,  p.  838 
Court  or,  if  satisfied  that  ordinary  practice  on  motion  would  be  nus- 

chievous,  may  make  order  ex  parte  on  terms  which  party  affected  by  may 

move  to  discharge,  0.  53,  R.  S»  pp.  888 — 889 
unless  Court  or,  give  special  leave  to  the  contrary  there  must  be  two  clear 

days  between  service  of  notice  of  motion  and  day  named  in  notice  for 

hearing  motion,  0.  53,  R.  4,  p.«339 
if  on  hearing  Court  or,  should  think  party  having  no  notice  should  have 

notice,  Court  or,  may  dismiss  motion,  or  may  adjourn  hearing,  0.  58, 

R.  5,  p.  839 
hearing  of  motion  or  application  may  be  adjourned,  as  Court  or,  may  think 

fit,  0.  58,  R.  6,  p.  839 
plaintiff  by  leave  of  Court  or,  to  be  obtained  ex  parte,  may  serve  notice 

of  motion  on  any  defendant  to  be  served  with  writ  of  sununons,  or  after 

writ  before  time  for  appearance,  O.  53,  R.  8,  p.  840 
officers  to  transact  business  which  may  be  done  by,  at  chambers,  0.  54, 

R.  2,  pp.  840,  841 
if  matter  appears  to  Master  proper  for  decision  of.  Master  may  refe^ 

to,  who  may  refer  back  to  Master  with  instructions,  0.  54,  R.   8, 

p.  841 
appeal  in  chambers  from  Master  to,  0.  54,  R.  4,  p.  841 
no  pleadings  to  be  amended  or  delivered  in  long  vacation  unless  directed 

by  Court  or,  0.  57,  R.  4,  p.  848 
time  for  long  vacation  not  to  be  reckoned  in  computing  times  for  filingt 
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amending,  or  delivering  any  pleading  unlets  otherwiae  directed  by  Court 
or,  0.  67,  R.  6,  p.  S43 

Court  or,  may  enlarge  or  abridge  time  for  doing  any  act  or  taking  proceed- 
Ings;  enlargement  may  be  ordered  after  time  expired,  O.  S7,  B.  6, 
P.84S 

officer  of  Court  of  Appeal  to  set  down  appeal  in  list  of  appeals,  and  case 
to  come  on  in  order,  unless  Court  of  Appeal  or,  thereof  shall  other- 
wise direct,  but  not  so  as  to  come  into  paper  for  hearing  before  daj 
named  in  notice  of  appeal,  0.  58,  R.  8,  pp,  347 — 848 

of  Court  below  or  of  Court  of  Appeal  may  enlarge  time  for  application  to 
Court  of  Appeal  to  re-hear  application  ex  parte  refused  below,  O.  58^ 
R.  10,  p.  848 

where  question  of  fact  is  inyolved  in  an  appesl,  eridenoe  taken  in  C6art 
below  bearing  on  such  question  to  be  brought  before  Court  of  Appeal* 
if  giren  orally,  by  production  of  a  copy  of  Judge's  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient,  0. 58,  R.  11,  p.  848 

where  evidence  has  not  been  printed  in  Court  below,  Court  below  or  a 
Judge  thereof,  or  Court  of  Appeal  or  a  Judge  thereof,  may  order  the 
whole  or  any  part  thereof  to  be  printed  for  the  appeal.  Party  printings 
evidence  without  such  order  to  bear  costs  thereof,  unless  Court  of  Ap> 
peal  or  Judge  thereof  shall  otherwise  order,  0.  58,  R.  12,  pp.  848 — 349 

if  upon  hearing  of  appeal  question  arise  as  to  the  ruling  or  direction  o^ 
to  jury  or  Assessors,  Court  to  have  regard  to  ^verified  notes,  &c.,  0.  S8, 
R.  18,  p.  849 

appeal  no  stay  of  execution  except  as  ordered  by  Court  appealed  from,  or 
Judge  thereof,  or  Court  of  Appeal,  0.  58,  R.  14,  p.  849 

where  application  ought  to  be  made  either  to  Court  below,  or  Court  of 
Appeal,  or  to,  of  Court  below,  or  of  Court  of  Appeal,  it  shall  be  made 
in  first  instance  to  Court  or  Judge  below,  O.  58,  R.  17,  p.  814 

every  application  to,  of  Court  of  Appeal  to  be  by  motion,  0. 58,  R.  18, 
p.  850 

non-compliance  with  any  rule  shall  not  render  proceedings  void  unleea 
Court  or,  shall  direct,  but  proceedings  may  be  set  aside  or  amended,  or 
otherwise  dealt  with  as  Court  or,  shall  think  fit,  0.  59,  p.  850 

appointment  of  vacation  Judge^  0.  81,  p.  852 

any,  may  sit  for  vacation  Judge,  0. 16,  B.  6,  p.  352 

vacation  Judge,  may  dispose  of  all  matters  of  an  urgent  nature,  0. 61,  R.  7, 
p.  352 

where  by  order  of  Court  or,  any  document  to  be  printed.  Court  or,  may 
order  who  shall  bear  cost  of  printing,  and  what  printed  copies  shall 
be  furnished,  12th  August,  1875,  0.  5  (15),  p.  453. 

Or  Master,  where  in  matters  of  attendance  at  Judges'  chamben  he  shall 
think  from  length  of  attendance,  or  difficulty  of  case,  the  highest  fees 
marked  in  Schedule  insufficient  remuneration,  eta,  may  allow  fees  in 
lieu  of  fees  provided  as  ordered,  12  Aug.,  1875,  0.  6,  Sp.  AIL  and  Gen. 
Prove.,  10,  pp.  464—465 

may,  by  memorandum  in  writing  expressly  made  and  signed  by,  specify- 
ing grounds  of  allowance,  allow  special  fee,  t6. 

no  fee  to  ooimsel  attending  Judge's  chambers  without  certificate  o^  12  Aug.  ^ 
1875, 0. 6,  Sp.  All.  and  Qen.  Prove.,  14,  p.  464 
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order  under  note  ia  without  prejudice  to  rights  of  either  party  to  costo  or 
to  object  to  coBta  where  no  such  tender  as  mentioned  in  order  is  made, 
or  where  Court  or,  shall  consider  party  entitled  notwithstanding  such 
notice  or  tender  to  appear  in  Court,  12  Aug.,  1875,  0.  6,  Sp.  AIL  and 
Gen.  Provs.,  17,  p.  466 

Court  or,  may  at  hearing,  or  in  chambers,  of  its  or  his  own  motion  direct 
costs  of  any  matter  improper  or  of  improper  length  to  be  disallowed, 
12  Aug.  1876,  0.  6,  Sp.  AIL  and  Gen.  Prove.,  18,  pp.  466—466 

where  party  attends  in  Court  or  chambers  on  matter  in  which  he  has  no 
interest  no  costs  to  be  allowed  unless  Court  or,  shall  expressly  direct 
such  costs  to  be  allowed,  12  Aug.,  1876,  0.  6,  Sp.  AIL  and  Gen.  Prove., 
21,  p.  466 

any  party  dissatiBfied  with  certificate  or  allocatur  of  taxing  officer,  as  to 
any  item  which  has  been  properly  objected  to,  may  apply  to,  at  chambers 
to  review  taxation,  12  Aug.,  1876,  0.  6,  Sp.  All.  and  Gen.  Prove,  32, 
p.  469 

evidence  before  taxing  officer  to  be  before,  and  no  other,  unless,  shall 
otherwise  direct^  12  Aug.,  1876,  0.  6,  Sp.  All.  and  Gen.  Ptovs.,  33, 
p.  462 

8u  Judges. 

JUDGES, 

first  of  High  Court  of  Justice,  §  6,  pp.  4 — 5 

other  than  specified,  to  be  appointed  as  heretofore,  §  6,  p.  4 

to  be  appointed  by  Her  Majesty  by  letters  patent,  §  6,  p.  4 

other  than  those  specified  to  be  called  Judges  of  Her  Majesty's  Hij^ 
Court  of  Justice,  §  6,  p.  4 

to  be  addressed  as  now  at  Common  Law,  §  6,  p.  4 

titles,  offices,  and  precedence  of,  several  individual  retained,  §  5,  p.  4 

vacancies  by  resignation  of,  §  7,  p.  8 

qualification  of,  §  8,  p.  8 

need  not  be  Serjeants,  §  8,  p.  8 

tenure  of  office,  and  oaths  of  office  of,  §  9,  p.  8 

not  to  sit  in  House  of  Commons,  §  9,  p.  8 

section  amended,  1876,  §  6,  pp.  9 — 10 ;  and  see  §  33,  and  sched.  2,  pp.  126, 
448 

precedence  of,  §  10,  p.  9 

altered,  1876,  and  see  §  83,  and  sched.  2,  pp.  125,  448,  §  6,  pp.  10, 102 

saving  of  rights  and  obligations  of,  §  11,  p.  10 

appointed  before  Act  not  required  to  act  at  assizes  unless  theretofore  re- 
quired, §  11,  pp.  10, 103^104 

to  perform  same  duties  as  if  Act  had  not  passed,  §  11,  p.  10 

extraordinary  duties  of,  in  former  Coiuis,  §  12,  p.  11 

assimilation  of  offices  of,  §  12,  pp.  11—12 

salaries  of  future,  §  13,  p.  13 

retiring  pensions  of  future,  §  14,  pp.  13 — 14 

salaries  and  pensions  to,  how  to  be  paid,  §  16,  p.  14 

council  of,  may  report  as  to  regulating  vacations,  §  27,  pp.  48—44 

explained,  1876,  §  17,  p.  Ill 

deficiency  in  number  of  five,  for  consUtuting  Divisions  named|  to  be  svp- 
plied  as  provided,  §  31,  pp.  47—48 
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defidency  in  number  of  three  Yioe-Chaocellon,  or  of  two  of  Frobftta  and 

Admiralty  Division,  supplied  in  like  manner,  ib. 
may  be  transferred  from  Diriaion  to  Division,  ib, 
total  number  of,  not  to  be  reduced  or  increased,  §  82,  p.  49 
of  Court  of  Appeal  may,  at  request  of  Chancellor,  consent  to  ait  aa  addi- 
tional, of  High  Courts  §  51,  p.  62 
or  in  place  of  absent  Judge,  ib, 
council  of,  to  sit  once  a  year  to  consider  procedure  and  admlniatration, 

§  76,  p.  79 
council  of,  extraordinary,  may  be  convened  at  any  time,  §  75,  p.  79 
to  report  annually  to  Secretary  of  State,  ib. 
rota  of,  for  election  petitions,  §  38,  pp.  55 — 56 
power  of  one  or  more,  not  constituting  Divisional  Court,  §  89,  p.  56 
secretaries,  clerks,  &c,  to  continue  attached  to  and  have  same  rank  and 

tenure  of  office,  §  77,  pp.  81 — 83 
amended  1875,  §  34,  pp.  125—126 
to  have  attached  personal  officers,  §  79,  pp.  84 — 85 
salaries  of  such,  ib. 
amended,  1875,  §  85,  p.  126 
not  to  sit  on  appeal  from  judgments  of  Division  of  which  they  are  membera, 

1875,  §  4,  p.  100 
amending,  §  54,  pp.  68—64 
number  of,  1875,  §  8,  pp.  99—100 
amending,  §  o,  p.  4 
to  hold  office  during  good  behaviour,  subject  to  removal  on  address  from 

both  Houses  of  Parliament^  1875,  §  5,  p.  101 
of  Court  of  Admiralty,  1875,  §  8,  p.  10 
two  to  be  chosen  at  beginning  of  long  vacation,  as  vacation  Judges  for 

year,  0.  61,  R.  5,  p.  852 
Rules  for  appointing  vacation  Judges,  0.  61,  R.  5,  p.  852 
'  vacation  Judges  may  sit  separately  or  together.  No  order  made  by,  may  be 

reversed  or  altered  except  by  a  Divisional  Court,  or  the  Court  of  Appeal, 

or  a  Judge  thereof,  or  the  Judge  who  made  the  order,  0.  61,  R  6,  p.  352 
vacation  Judges  may  dispose  of  urgent  business  during  any  interval 

between  sittings  of  any  Division  not  being  properly  vacation,  0.  61,  R. 

7,  p.  852 
See  CoNSTiTOTioN  OF  High  Coubt,  Constitution  of  Court  of  Appeal. 

JUDQK. 

JUDGMENT, 

all  proceedings  down  to  and  including,  if  plaintiff  entitled  to  sign  judgment 

by  reason  of  non-appearance  of  defendant,  may  be  taken  in  district 

registry,  §  64,  p.  69 
interpretation  of,  §  100,  p.  96 
to  be  signed  formerly  on  default,  only  for  sum  due  actually  at  time  of 

signing,  p.  164 
defendant  might  be  let  in  to  defend,  even  after  judgment,  pp.  164—165 
where  writ  specially  indorsed,  and  defendant  does  not  appear,  plaintiff 

may  sign  for  debt,  interest,  and  costs,  0. 18,  R.  8,  p.  166 
may  be  varied  by  Courts  ib. 
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where  some  defendants  appear,  and  some  make  default  to  writ  specially 

indorsed,  plaintiff  may  sign  judgment  against  defaulters^  and  proceed 

against  others,  0. 18,  R.  i,  pp.  167—168 
if  defendant  fail  to  appear  where  claim  is  liquid,  but  writ  not  specially 

indorsed,  plaintiff  may  file  affidavit  of  service  and  statement  of  particulars 

of  demand,  and  enter  final,  0. 13,  R.  6,  p.  168 
not  to  exceed  amount  indorsed  on  writ  and  costs,  ib, 
where  claim  is  unliquidated,  and  defendant  fails  to  appear,  interlocutoiy 

judgment  may  be  entered,  and  damages  assessed,  0. 18,  R  5,  pp.  168— 

169 
by  writ  of  inquiry  or  otherwise,  0. 18,  R.  6,  pp.  168 — 169 
in  action  for  recovery  of  land,  if  defendant  &il  to  appear,  or  appearance 

limited  to  part,  plaintiff  may  enter,  for  undefended  part^  0. 18,  R.  7,  p.  169 
where  in  action  for  recovexy  of  land  plaintiff  has  indorsed  claim  for  mesne 

profits,  &c.,  plaintiff  may  enter,  or  land  under  Rule  7,  and  proceed  for 

other  claims  as  provided,  0. 18,  R.  8,  p.  169 
on  appearance  to  writ  specially  indorsed,  plaintiff  may,  on  performing  con- 
ditions of  rule,  call  on  defendant  to  show  cause  why  he  should  not  sign 

judgment  for  demand,  with  interest  and  costs,  0.  14,  R.  1,  pp.  171 — 172 
application  to  enter  final,  after  appearance  to  writ  specially  indorsed 

under  R.  1,  0. 14,  to  be  by  summons^  0. 14,  R.  2,  p.  172 
plaintiff  may  have,  for  part  of  his  demand,  while  defence  allowed  for  residue, 

0.  14,  R.  4,  p.  178 
one  defendant  may  be  permitted  to  defend,  while,  allowed  against  another, 

0. 14,  K  5,  p.  178 
may  be  in  favour  of  one  or  more  plaintifb  without  amendment,  0. 16,  R.  1, 

p.  174 
when  set-off  or  counter-claim  established,  Court  may  give^  against  plaintiff 

for  balance,  0.  22,  R.  10,  p.  209 
if  plaintiff's  claim  be  for  liquidated  demand  and  defendant  do  not  in  time 

deliver  defence  or  demuirer,  plaintiff  may  enter  final,  with  costs,  0.  29, 

R.  2,  p.  222 
where  in  such  case  more  than  one  defendant,  if  one  make  default^  plaintiff 

may  enter  final,  against  defaulter  and  proceed  as  to  others^  0. 29,  R.  8, 

p.  222 
if  claim  be  for  detention  of  goods  or  damages,  and  defendant  make  default, 

plaintiff  may  enter  interlocutoiy,  and  have  damages  assessed  by  writ  of 

inquiry  or  otherwise,  0.  29,  R.  4,  p.  222 
where  in  such  case  more  than  one  defendant,  and  one  makes  default, 

plaintiff  may  enter  interlocutory,  against  defaulter,  &c.,  and  proceed 

against  others,  0.  29,  R.  5,  pp.  222—223 
where  claim  is  both  for  liquidated  demand  and  damsgei^  plaintiff  may  enter 

final  and  interlocutory,  &c.,  0.  29,  R.  6,  p.  223 
in  action  for  recovery  of  land,  if  defendant  in  default,  plaintiff  may  enter, 

for  possession,  0.  29,  R.  7»  p.  228 
where  writ  for  recovery  of  land  indorsed  also  withxlaim  for  mesne  profits, 

Ace,  and  defendant  make  default,  plaintiff  may  have,  for  possession  and 

proceed,  0.  29,  R.  8,  p.  223 
in  actions  not  specially  provided  for  by  rule,  where  defendant  in  default, 

plaintiff  may  set  down  on  motion  for,  0.  29,  R.  10,  pp.  223—224 
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where  in  such  oaae  more  defendants  tlutn  one,  and  one  make  ds&alt^ 

plaintiff  may  either  aet  down  at  once  against  defaulter  or  set  down 

against  him  when  entered  for  trial  against  others,  O.  29,  B.  11,  p.  224 
if  issue  arise  between  others  than  plaintiff  and  defendant,  and  one  party 

fail  in  delivering  pleadiog,  other  party  may  apply  for  such,  as  he  may  be 

entitled  to,  0.  29,  R.  18,  p.  224 
by  default,  may  be  set  aside  on  terms,  0.  29,  R.  14,  p.  224 
if  plaintiff  accept  payment  into  Court  in  satisfaction  of  whole  cause  of 

action,  he  may  tax  costs,  and  in  default  of  payment  of  them  within 

forty-eight  hours,  sign,  for  costs,  O.  80,  R.  4,  pp.  225—228 
when  interlocutory  or  final,  to  be  entered  in  District  Registry,  0.  85,  R.  1, 

pp.  278—274 
subject  to  rules,  to  be  entered  in  London,  though  action  in  District 

Registry  and    copy    transmitted  to   District  Registry,  0.   86,  R.   2, 

p.  274 
writ  of  execution  for  enforcing,  in  action  proceeding  in  District  Registry 

to    issue  from    District   Registry,  and  where,   entered  in   District 

Registry  costs  to  be  taxed  in  District  Registry  unless  Court  or  Judge 

otherwise  order,  0.  85,  R.  8,  p.  274 
by  default  of  appearance  at  trial,  may  be  set  aside  on  terms  on  application 

made  within  six  days  of  trial,  0.  86,  R.  20,  pp.  285—286 
upon  trial  Judge  may  at  or  after  trial  order,  to  be  entered  for  either 

party,  with  or  without  leave  to  move  to  set  aside  or  vaiy,  or  not  to 

be  entered  there,  0.  86,  R.  22,  p.  286 
none  entered  without  order,  ib, 
at  assizes  or  elsewhere  where  officer  present  is  not  officer  by  whom,  should 

be  entered,  associate  to  enter  findings  in  book  as  Judge  shall  order, 

0.  86,  R.  28,  p.  286 
to  be  entered  for  any  party  shall  be  entered  upon  associate's  certificate, 

0.  86,  R.  44,  p.  286 
to  be  entered  with  leave  to  move  shall  be  entered  upon  associate's  cer- 
tificate, 0.  86,  R.  25,  p.  286 
if  on  application  for  new  trial  Court  think  the  wrong  or  miscarriage  affeet 

part  only  of  the  matter  in  controversy,  Court  may  give  final,  for  part 

and  allow  new  trial  as  to  residue,  0.  89,  B.  8,  pp.  294 — 295 
order  as  to  motion  for,  0.  40,  pp.  295 — 299 
to  be  obtained  on  motion  for,  O.  40,  R.  1,  p.  295 
where  order  at  trial  that,  be  entered  subject  to  leave  to  move,  party  having 

leave  to  set  down  on  motion  for,  and  give  notice  within  time  limited, 

or  within  ten  days  after  trial,  stating  grounds  of  motion,  relief  sought 

and  leave  to  move,  0.  40,  R.  2,  pp.  295—296 
where    no  direction  for  entry  of,  plaintiff  to    set   down   on  motion, 

on  his  failure  defendant  to  set  down  and  give  notice,  O.  40,  R.  8, 

p.  296 
where  entry  of  any  party  may  without  leave  move  to  set  aside,  and  enter 

any  other,  on  ground  that  finding  wrongly  entered,  O.  40,  R.  4,  pp.  296 

—297 
or  on  ground  that  on  entry  of  finding,  judgment  is  wrong,  0.  40,  R.  5,  p. 

297 
on  motion  under  either  of  two  last  rules  order  to  be  to  show  cause,  and  shall 
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1)6  returnable  in  eight  days,  motion  to  be  to  DivLdonal  Court  mthin  four 

days  of  trial  if  then  sitting,  or  within  fint  four  days  of  sitting  after  trial 

or  extended  time  if  allowed,  0.  40,  R.  6,  p.  297 
where  issues  ordered  have  been  determined,  plaintiff  may  set  down  on 

motion  for,  as  soon  as  issues  determined.    If  he  fail,  then  defendant  may 

set  down  and  give  notice^  0.  40,  R.  7,  pp.  297—208 
where  some  only  of  issues  ordered  have  been  determined,  party  consider- 

ing  that  further  determination  is  unnecessary,  or  ought  to  be  deferred, 

may  apply  for  leave  to  set  down  on  motion  for,  0.  40,  R.  8,  p.  298 
no  action  shall  be  set  down  on  motion  for,  after  one  year  from  time  when 

party  seeking  to  set  down  became  entitled  to  do  so,  but  by  leave,  0. 40, 

R.  9,  p.  298 
on  motion  for,  or  for  new  trial.  Court  if  satisfied  may  give  final,  0.  40, 

R.  10,  p.  298 
any  party  may  at  any  stage  apply  for  such  order  or,  as  on  fiicts  admitted 

on  pleadings  he  may  be  entitled  to,  without  waiting  for  determination 

of  other  questions,  0.  40,  R.  11,  pp.  298—299 
order  as  to  entry  of,  O.  41,  pp.  299—800 
to  be  entered  by  proper  officer  in  book,  0. 41,  R.  1,  p.  299 
party  entering  to  deliver  to  officer  copies  of  whole  pleadings  other  than 

petitions  and  summonses ;  copy  to  be  in  print,  except  otherwise  ordered, 

no  copy  of   pleading,   whereof  copy  aheady  delivered  on  entering 

previous,  need  be  delivered,  0.  41,  K  1,  p.  299 
where  pronounced  in  Court  to  bear  date  on  which  pronounced,  and  to  take 

effect  from  that  date,  0.  41,  R.  2,  p.  299 
in  all  other  cases  entiy  as  of  date  on  which  all  requisite  documents  left 

with  officer,  and,  to  take  effect  accordingly,  0.  41,  R.  8,  p.  299. 
where  provided  that,  may  be  entered  or  signed  on  filing  an  affidavit  or 

producing    any  document,   officer  to  examine  same,  and  if  correct 

enter  accordingly,  0. 41,  R.  4,  p.  299 
where,  may   be  entered  pursuant  to  any  order,  certificate,  or  return 

to  any  writ,  production  of  order  or  certificate,  sealed  with  seal  of 

Court,  or  of   return,    authori^   to   officer   to   enter,   0.  41,  R.  4, 

p.  290—300 
of  nonsuit^  unless  otherwise  ordered,  of  same  effect  as,  for  defendant  on 

merits,  but  may  be  set  aside  as  may  ^eem  just^  0.  41,  R  6,  p.  800 
for  money  to  be  enforced,  as  heretofore,  by  any  mode  in  which  it  might 

be  enforced  in  any  court  whose  jurisdiction  is  transferred,  0.  42,  R.  1, 

p.  300 
for  payment  of  money  into  Court,  may  be  enforced  by  sequestration  or 

attachment  where  heretofore  authorized,  0.  42,  R.  2,  pp.  800 — 301 
for  recovery  of  land,   enforceable  by  writ  of  possession,  0.  42,  R.  8, 

p.  301 
for  recovery  of  property  other  than  land,  0.  42,  R.  4,  p.  801 
requiring  person  to  do  any  act  other  than  pay  money,  or  to  abstain  from 

doing  any  act,  enforceable  by  attachment  or  committal,  0.  42,  R.  5, 

p.  301 
where  for  relief  conditionally,  party  entitled  on  fulfilment  of  condition 

and  on  demand  made  on  party  liable,  may  apply  to  Court  or  Judge  for 

leave  to  issue  execution,  O.  42,  R.  7,  pp.  301—302 
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against  parineFS  in  name  of  firm,  how  exacuUon  may  inuey  O.  42,  S.  8, 

p.  802 
if  party,  haying  obtained,  wiah  to  iMue  execution  against    any   other 

person  as  member  of  finn  to  apply  for  leave,  and  Courts  if  liability  be 

disputed,  may  order  it  to  be  tried,  0.  42,  R.  8,  p.  802 
no  writ  of  execution  to  be  issued  without  production  to  officer  of,  or 

office  copy  thereof  showing  date  of  entry,  0.  42,  R.  9,  p.  802 
writ  of  execution  for  recovery  of  money  to  be  indorsed,  with  direction  to 

Sherifif,  &c.,  to  levy  money  really  due,  stating  amount  and  mtereaty  if 

sought,  at  £4  per  cent,  per  annum  from  time  when  judgment  entered, 

or  larger  interest  if  specially  agreed,  O.  42,  B.  14,  pp.  803 — 804 
Everyone  to  whom  money  or  costs  payable  under  judgment  immedi*te1y 

after  entiy  entitled  to  fi.  fa.  or  elegit  subject ;  if  judgment  ie  for  pay- 

ment  within  period  mentioned,  no  writ  till  period  expired.      Court  or 

Judge  at  time  of,  or  afterwards^  may  give  leave  to  issue  execution 

before  or  stay  execution  until  any  time  after  period  described,  O.  42, 

R.  15,  p.  804 
between  parties,  execution  may  issue  within  six  years  from,  0.  42,  B.  18, 

pp.  805—806 
every  order  enforceable  as,  0.  42,  R.  20,  p.  807 
against  persons  not  parties  may  be  enforced  as  if  they  were  parties,  O.  42, 

R.  21,  p.  807 
party  against  whom,  given  may  apply  to  stay  execution  on  grounds 

arising  too  late  to  be  pleaded,  0.  42,  R.  22,  pp.  307—308 
former  rights  of  enforcing,  not  curtailed,  0.  42,  R.  28,  p.  808 
party  having,  may  apply  orally  to  examine  debtor  what  debts  are  due  to 

him,  0.  45,  R.  1,  pp.  809—810 
debt  must  be  due  to  judgment  debtor  in  person,  p.  310 
if  judgment  debtor  became  bankrupt  before  payment,  quexy  whether  debts 

bound  as  against  assignee,  p.  811 
proceedings  to  levy  amount  due  from  garnishee  to  judgment  debtor,  0. 45, 

R.  4,  pp.  811—812 
Court  or  Judge  may  allow  judgment  creditor  to  settle  rights  against 

garnishee,  0.  45,  R.  5,  p.  312 
where  by,  party  directed  to  deliver  possession  of  lands  to  another,  the  party 

prosecuting  the,  entitled  to  writ  of  possession  on  showing  service  of, 

and  disobedience  to  it^  0.  48,  R.  2,  p.  316 
Stat.  17  Chas.  II.  o.  8,  was  not  confined  to  cases  of  actions  surviving  to 

executor,  and  executor  might  under  it  enter  up.  in  an  action  for  libel> 

p.  818 
entry  in  such  case  was  good  if,  signed,  though  costs  not  taxed,  pp.  818— 

819 
form  of,  in  such  cases,  p.  819 
fresh  evidence  may  be  given  in  appeal  without  leave  on  interlocutory 

applications,  or  as  to  matters  occurring  after  date  of,  under  appeal,  on 

other  matters  only  by  leave,  0.  58,  R.  5,  pp.  345—846 
Court  of  Appeal  may  make  any  order  which  ought  to  be  made,  notwith- 
standing notice  do  not  go  to  alter  the  part  of  the,  Court  sees  fit  to 

alter,  ib. 
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no  party  who  had  not  appealed  oould  have  had,  or  order  altered  in  his 

favour,  pp.  846— 347 

form  of,  in  default  of  appearance,  and  defence  in  case  of  liquidated 

demand,  App.  D.  (1),  p.  484 
in  default  of,  appearance  in  ease  of  action  for  recoverj  of  land,  App.  D., 

form  of  (2),  p.  434 
in  default  of,  appearance  and  defence  after  assessment  of  damages,  App. 

D.,  (8),  pp.  484—435 
at  trial  by  Judge  without  jury,  App.  D.  (4),  p.  485 
after  trial  by  jury,  App.  D.  (5),  pp.  485 — 486 
after  trial  by  referee,  App.  D.  (6),  p.  436 
upon  motion  for  judgment,  App.  D.  (7),  p.  486 

JUDICATURE, 

machinery  for  amendment  of,  p.  79 

JUDICIAL  COMMITTEE  ACT,  1871, 

members  appointed  under,  may  attend  Divisional  Appeal  Court,  §  K, 
p.  64 ;  postponed,  1872,  §  2,  pp.  98—99 

JUDICIAL  COMMITTEE.    See  Privy  Council 

JURISDICTION, 

of  Court  of  Chancery,  including  jurisdiction  of  Master  of  the  Rolls  as  » 

Judge  or  Master  in  Chancery,  and  any  jurisdiction  exercised  by  him  in 

relation  to  the  Court  of  Chancery,  as  a  Common  Law  Court,  vested  in 

High  Court,  §  16,  pp.  15—16 
of  Queen's  Bench,  do.  §  16,  pp.  15 — 16 
of  Common  Pleas,  do.  §  16,  pp.  15 — 16 
of  Exchequer,  da  §  16,  pp.  15—16 
of  Court  of  Admiralty,  §  16,  pp.  15 — 16 
of  Court  of  Probate,  §  16,  pp.  15—16 

of  Court  for  Divorce  and  Matrimonial  Causes,  §  16,  pp.  15 — 16 
of  London  Court  of  Bankruptcy,  §  16,  pp.  15 — 16 ;  repealed,  1875,  §  83, 

sched.  2,  §  9,  pp.  16,  105 
of  Court  of  Common  Pleas  at  Lancaster,  §  16,  pp.  15 — 16 
of  Court  of  Pleas  at  Durham,  §  16,  pp.  15 — 16 
of  Courts  of  Commission  of  Assize,  Oyer  and  Terminer,  Gaol  Delivery, 

&&,  §  16,  pp.  15-16 
Common  Law  of  Court  of  Chancery,  p.  16 
excluded  from  transfer  to  High  Court.  Appellate  jurisdiction  in  Court  of 

Bankruptcy,  §  17,  p.  17 
in  Chancery  of  County  Palatine  of  Lancaster,  §  17,  p.  17 
in  Lunacy,  §  17,  p.  17 

in  relation  to  Patents,  or  issue  of  Commissions,  §  17,  p.  17 
of  Chancellor  as  visitor,  §  17,  p.  17 
of  Master  of  the  Rolls  in  relation  to  records,  §  17,  p.  17 
of  Court  of  Appeal,  §§  4, 19,  pp.  4, 18—19      ' 
vested  in  Court  of  Appeal,  appellate  jurisdiction  of  Chancellor,  and  of 

Courts  of  Appeal  in  Chancery  and  Bimkruptcy,  §  18,  p.  18 
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of  Court  of  Appeal  in  Chanoeiy  of  County  PalAttney  and  of  ChanoeHnr  of 
Duchy,  §  18,  p.  18 

of  Lord  Warden  of  Stannariei,  §  18,  p.  18 

of  Exchequer  Chamber,  §  18,  p.  18 

of  Queen  in  Council,  or  Judicial  Committee  of  Privy  Council  on  ^peal  in 
Admiralty  or  Lunacy,  §  18,  p.  18 

Rules  as  to  exercise  of,  §  23,  p.  22 

of  Judges  of  High  Court  on  circuit,  §  29,  pp.  44 — 46 

as  to  Crown  cases  reserved,  to  be  exercised  by  five  at  least  of  Judges  of 
High  Court,  §  47,  pp.  60—61 

in  Equity  and  Admiralty,  may  be  conferred  by  Order  in  Council  in  in- 
ferior Courts,  §  88,  p.  91 

of  inferior  Courts,  §§  88—91,  pp.  91—92 

inferior  Courts  may  have  Equity  and  Admiralty,  conferred  on  them  by- 
Order  in  Council,  §  88,  p.  91 

inferior  Coiu-ts  having  Equity  and  Admiralty,  power  of,  §  89,  p.  91 

as  to  relief  to  defendants  on  counter-claim  limited,  §  90,  pp.  91 — 92 

counterclaim  not  to  interfere  with,  competence  to  deal  with  case   of 
plaintiff,  §  90,  pp.  91—92 

JURY, 

sittings  for  trial  by,  in  London  and  Middlesex,  to  be  held  oontinuoualyy 

§  80,  p.  46 
Judge  sitting  with,  to  be  deemed  a  Court  of  High  Court,  t(. 
before  whom  to  be  held,  §  37,  pp.  64 — 55 
amended  (1875),  §  8,  p.  105 

law  relating  to,  not  affected  (1875),  §  20,  pp.  112—113 
trial  by,  before  single  Judge,  unless  otherwise  ordered,  0.  36,  R.  7,  p.  279 

"JUSTICES  OF  APPEAL," 

to  be  the  style  of  the  ordinary  Judges  of  the  Court  of  Appeal,  1875,  §  4, 
pp.  100—101 

LANCASTER, 

jurisdiction  of  Chancellor  of  Duchy  of,  as  an  appeal  Judge  vested  in  Court 

of  Appeal,  §  18,  p.  18 
jurisdiction  of  the  Coiurt  of  Appeal  in  Chancery  of  the  County  Palatine  of, 

vested  in  the  Court  of  Appeal,  t&. 
Chancery  of  the  County  Palatine  of,  duties  with  respect  to  appeals  from, 

to  be  performed  by  Registrars,  &c.,  of  the  Supreme  Courts  §  77,  pp.  81 — 

83 
Court  of  Common  Pleas  at,  rules  for  regulating  business  of,  to  be  made 

as  rules  may  be  made  under  the  Act,  §  78,  pp.  83 — 84 
Prothonotaries  of  the  Court  of  Common  Pleas  at,  to  perform  like  duties 

and  exercise  like  powers,  as  at  commencement  of  Act^  ib. 
Queen's  Counsel  of  County  Palatine  of,  to  have  same  precedence  In 

county  as  at  commencement  of  Act,  ib, 
office,  position,  and  functions  of  Chancellor  of  County  Palatine  of,  not 

affected  by  Act,  §  95^  p.  94 
County  Palatine  of,  to  cease  to  be  such  as  regards  issue  of  commindons  of 

assize,  §  99,  p.  94 
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BBlary  and  remuneration  of  Prothonotaries  of  Courfc  of  Common  Pleas  at, 

1875,  §  27,  pp.  119—121 
fee  fmid  to  be  handed  over  to  National  Debt  Commimioners,  1875,  §  27> 

pp.  119—121 
actiona  hitherto  commenced  by  writs  in  the  Court  of  Common  Pleas  at, 

to  be  commenced  by  action,  0. 1,  R.  1,  p.  127 
Court  of  Common  Pleas  at.    See  Common  Pleas. 

LANCASTER  FEE  FUND, 

proyisionB  as  to,  1875,  §  27,  pp.  119—120 

LANDLORD  AND  TENANT, 

form  of  statement  of  claim  in  action  between,  App.  C,  18,  pp.  416—417 

LAND, 

in  actions  for  recovexy  of,  where  defendant  in  default,  plaintiff  may  have 

judgment  for  possession,  0.  IS,  RR.  7,  8,  O.  29,  BR.  7,  8,  pp.  9,  223 
in  action  for  recovery  of,  defendant  in  possession  need  not  plead  title 

unless  dependent  on  an  equitable  estate,  or  unless  he  seeks  equitable 

relief  enough  to  state  fact  of  possession,  0. 19,  R.  15,  pp.  198 — 199 
forms  of  statement  of  claim,  defence,  reply,  and  rejoinder,  in  action  for 

recovery  of,  App.  C,  ff .  24,  25,  pp.  425 — i2S 
form  of  judgment  for  recovery  o^  in  default  of  appesrance,  App.  D,  2, 

p.  484 

LAW  AND  EQUITY, 

jurisdiction  transferred  to  new  Courts,  §  16,  pp.  15 — 16 
to  be  concurrently  administered,  §  24,  pp.  23—29 
rules  of,  on  certain  points,  changed,  §  25,  pp.  29 — 42 
slightly  further  by  amendment,  1875,  §  10,  pp.  S3 — 85, 106 

LEAVE, 

to  serve  out  of  jurisdiction ;  application  for,  to  be  on  affidavit^  0.  11,  R.  S, 

p.  156 
order  for,  must  give  time  for  appearance,  0. 11,  R.  4,  p.  156 
notice  in  lieu  of,  0. 11,  R.  5,  p.  156 
to  defend,  any  person  may  apply  for,  in  action  for  recovery  of  land  who  is 

in  possession,  0.  12,  R.  18,  p.  160 
how  in  such  case  to  enter  appearance,  and  what  notice  to  give,  0. 12, 

K  20,  p.  160 
where  writ  specially  indorsed,  and  plaintiff  makes  application  for  final 

judgment,  defendant,  on  satisfying  Court  that  he  has  good  defence,  may 

have,  to  defend,  0.  14,  R.  1,  pp.  171—172 
course  of  defendant  seeking,  to  defend,  0. 14,  R.  3,  p.  173 
one  defendant  may  be  permitted  to  defend,  while  judgment  against 

another,  0. 14,  R.  5,  p.  173 
to  appear.    If  person  served  with  notice  of  counterclaim  wish  to  dispute 

plaintiff's  daim,  he  must  enter  appearance  in  proper  time,  and  if  late 

may  apply  for,  0. 16,  R.  20,  p.  192 
when  leave  may  be  given,  ib. 
to  defend.    Penon  served  with  notice  of  claim  to  contribution  may  have, 

0. 16,  R.  21,  p.  192 
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to  defend  may  be  gnated  on  oonditioni,  0. 14,  R.  6,  pp.  178 — ^174 
where,  given  under  Order  14,  Rule  1,  defendant  to  deliver  defyooB  as 

ordered,  or  within  eight  days  after  order,  0.  22,  E.  3,  i^.  207 — 208 
to  amend  f onner  pleading  where  opposite  party  has  already  amendad, 

0.  27,  R.  5,  p.  214 
in  all  cases  not  otherwise  provided  for,  application  for,  may  be  made  bjr 

either  party,  0.  27,  R.  6,  p.  214 
fails,  if  amendment  not  made  within  time  allowed,  or  fourteen  days  from 

leave,  0.  27,  R.  7,  p.  214 
to  plead  to  amended  pleading,  0.  27»  R.  5,  p.  214 
to  plead.     If  party  wishes  to    plead,and  demur  to  same  matter,  he  mnst 

apply  for,  0.  28,  R.  6,  p.  219 
Court  or  Judge  thereupon  may  give  him,  or  reserve  to  him,  to  plead  after 

demurrer  is  overruled,  0.  28,  R  5,  p.  219 

LEGAL  CLAIMS, 

rights,  titles,   obligations,  and  liabilities,  to  be  recognised,  subject  to 

equities,  §  24  (6),  pp.  25,  28—29 
difficulties  introduced  by  enactment,  pp.  28 — 29 

LEGATEE, 

form  of  general  indorsement  by,  in  action  to  administer  estate,  App.  A, 
p.2,§l,/.2.p.859 

LETTERS  PATENT, 

pensions  to  Judges  to  be  granted  by,  §  14,  pp.  18 — 14 
jurisdiction  of  Chancellor  as  to,  not  transferred  to  High  Court,  §  17  (4), 
p.  17 

LIBERTY, 

of  the  subject,  matters  relating  to,  not  to  be  transacted  before  Master  or 
Registrar  m  Chambers,  0.  54,  R.  2,  pp.  840—341 

LIEN, 

where  daimed  by  defendant^  property  subject  to,  may  be  ordered  to  be 
given  up  on  payment  of  amount  o^  into  Coiurt,  0. 52,  R.  6,  pp.  387 — 338 

LIMITED  APPEARANCE, 

entered  to  action  for  recovery  of  land,  plaintiff  may  recover  judgment  for 
undefended  part,  0. 18,  R.  7,  p.  169 

where  writ  in  such  action  is  indorsed  for  mesne  profits,  &c.,  and  limited 
appearance  entered,  plaintiff  may  still  enter  judgment  for  undefended 
part,  and  proceed  for  mesne  profits,  Ac,  0.  IS,  R.  8,  p.  169 

LIQUIDATED  DEMAND, 

where  writ  specially  indorsed  for,  and  defendant  does  not  appear,  plaintiff 
may  sign  judgment  for  debt,  interest,  and  costs,  0. 13,  R.  8,  pp.  166 — 167 

where  some  defendants  appear  and  some  make  default  to  writ  specially 
indorsed  for,  plaintiff  may  sign  judgment  against  defaulters  and  proceed 
without  prejudice  against  others,  0. 18,  R.  4,  pp.  167 — 168 

if  defendant  fail  to  appear  where  the  demand  is  liquidated,  but  no  special 
indorsement,  plaintiff  may  file  affidavit  of  service  and  statement  of 
particulars  of  demand,  and  enter  final  judgment,  0.  IZ,  Ri  5,  p.  168 
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where  plaintiff's  claim  is  for,  and  defendant  make  de&ult  in  pleading, 
plaintiff  may  enter  final  judgment  with  ooste,  0.  29,  R.  2,  p.  222 

in  Bimilar  action  if  more  than  one  defendant,  plaintiff  may  have  judg- 
ment against  defaulter  and  proceed  against  others,  0.  29,  R.  8,  pu  222 

where  claim  is  for,  and  also  for  detention  of  goods  or  damages,  plaintiff 
may  enter  final  and  also  interlocutozy  judgment,  0.  29,  R.  6,  p.  228 

form  of  judgment  in  default  of  appearance,  in  case  of,  App.  D,  1,  p.  484 

LIST  OF  AFFIDAVITS, 

to  be  delivered  by  plaintiff  in  cases  where  evidence  is  by  affidavit,  0.  88, 

RR.  1—8,  pp.  291—292 
by  defendant^  0.  88,  R.  2,  p.  291 

LONDON, 

Court  of  Bankruptcy  shall  include  the  chief  Judge  in  Bankruptcy,  §  100, 
pp.  95—96 

subject  to  foregoing  rules  where  action  proceeds  in  DlBtrict  Registry  judg- 
ment, and  all  orders  requiring  to  be  entered,  except  orders  made  by 
District  Registrar  under  rules,  to  be  entered  in  London,  and  office  copy 
of  every  order  and  judgment  so  entered,  shall  be  transmitted  to  District 
Registry,  O.  35,  R.  2,  p.  274 

in  action  which  would,  under  foregoing  Rules,  proceed  in  District  Re- 
gistry, any  defendant  may  remove  the  action  from  the  District  Registiy 
as  of  right  in  the  cases  mentioned  in  the  Rule^  0.  85,  R.  11,  pp.  275 — 
276 

any  defendant  desirous  to  remove  an  action,  as  of  right,  how  to  proceed,  0. 
85,  R.  12,  p.  276 

in  any  other  case  any  other  party  may  apply  to  Court  or  Judge  or  district 
registrar  to  remove  to,  0.  85,  R.  18,  p.  276 

any  party  to  action  proceeding  in,  may  apply  to  Court  or  Judge  to  remove 
to  District  Registry,  0.  85,  R.  13,  p.  276 

whenever  proceedings  are  removed  from  District  Registry  to,  the  District 
Registrar  to  transmit  to  the  proper  officer  all  original  documents,  filet, 
and  copy  of  all  entries  in  books  of  district  registry  of  proceedings  in 
action,  0.  85,  R.  14,  p.  276 

LONG  VACATION, 

commencement  and  end  o^  O.  61,  R.  2,  p.  851 

pleadings  not  to  be  filed,  amended,  or  delivered  in,  except  by  leave,  0.  57, 

R.  4,  p.  848 
not  to  be  reckoned  in  the  time  for  filing,  amending,  or  delivering  pleadings 

unless  so  directed  by  Court  or  Judge,  0.  57,  R.  5,  p.  848 

LORD  CHANCELLOR, 

meaning  of  expression,  §  100,  p.  95 
included  in  High  Court  of  Chancery,  i5. 
included  in  Court  of  Appeal  in  Chancery,  t&. 
writs  to  be  tested  in  name  of,  0.  2,  R.  8,  p.  185 
See  Chahoillor. 

LORD  CHIEF  BARON.    See  Exohiquxr. 

LORD  CHIEF  JUSTICE  OF  COMMON  PLEAS.    See  CoiixoN  Plias. 
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LORD  CHIEF  JUSTICE  OF  ENGLAND, 

to  be  one  of  the  fint  Judges  of  the  High  Court,  §  5,  pp.  4 — 6 

to  be  president  of  the  High  Court  In  the  absence  of  the  Lord  Chanoellcnv 

§  6,  pp.  4— « 
to  continue  to  perform  the  extraordinary  duties  imposed  on  him,  §  12, 

pp.  12—18 
sslaryof,  §  13,  p.  13 
pension  of,  §  14,  pp.  18 — 14 

to  have  Secretary,  Principal  Clerk,  and  Junior  Clerk,  §  79,  pp.  84 — 85 
to  be  one  of  the  ex  officio  Judges  of  the  Court  of  Appeal,  1875,  §  4,  pp. 

100—101 

LORDS  JUSTICES, 

to  be  ordinary  Judges  of  Court  of  Appeal,  1875,  §  4,  pp.  100 — 101 

to  sit  on  judicial  committee,  1875,  §  4,  pp.  100 — 101 

jurisdiction  in  Lunacy  of,  to  be  exercised  by  two  Judges  of  Court  of 

Appeal  under  sign  maniuil,  1875,  §  7,  p.  102 
amending  §  17,  pp.  16 — 17 

LORD  TREASURER, 

not  in  future  to  exercise  judicial  functions,  §  97,  p.  94 

LUNACY, 

jurisdiction  in,  pp.  17 — 18 

of  Lords  Justices  to  be  exercised  by  two  Judges  of  Court  of  Appeal  under 
sign  msnual  (1875),  §  7,  p.  102 

LUNATICS, 

percentage  on  estates  of,  to  be  fixed  by  order  of  Lord  Chanoellor, 

made  with  advice  of  the  Judges  or  three  of  them,  1875,  §  26,  pp. 

117-119 
office  of  secretary  to  visitors  of,  abolished,  1875,  §  31,  p.  124 
service  on  committee  of,  is  good  service,  O.  9,  R.  5,  p.  152 
may  sue  and  defend  by  committee,  0. 18,  p.  194 
allegations  of  fact  in  a  pleading  cannot  be  taken  as  admitted  against^ 

0. 19,R.17 
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may  be  alleged  in  pleadings  without  setting  out  drcamstances,  0. 19,  R.  25, 
p.  202 

MANDAMUS, 

may  be  granted  at  any  time  with  or  without  conditions,  §  25,  (8),  pp.  81, 

40—41 
order  as  to  Interlocutory  Orders  as  to  mandamus  injunctions,  or  interim 
preservation  of  property,  &c.,  0.  52,  pp.  384 — 838 

MANUSCRIPT.    SeeWBmsQ. 

MARRIAGE, 

not  to  abate  an  action  if  cause  of  action  survive,  0.  50,  R.  1,  p  817 
of  female  party  taking  place  pendente  lite.  Court  may  order  husband  to 
be  made  a  party,  or  served  with  notice,  O.  50,  R.  2,  p  817 


INDEX.  561 

MARRIED  WOMAN, 

to  sue  by  a  next  friend,  0. 16,  R  8,  p.  178 

may  by  leave  of  the  Court  sue  without  next  friend  on  giving  security,  ib. 

MARSHAL^ 

attending  commissioner  of  assize  not  interfered  with  by  the  Act,  §  77> 

pp.  81—83 
writ  in  Admiralty  action  to  be  served  by,  0.  9,  R.  9,  p.  153 

MASTER, 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 83 

may  refer  to  the  Judge  any  matter  for  his  decision  who  may  refer  back  to 

Master  with  directions,  0.  54,  R.  3,  p.  841 
in  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  to  be  compe* 

tent  to  transact  all  the  business  of  chambers,  except  that  excepted  by 

the  rules,  O.  54,  R.  2,  pp.  340—841 

MASTER  OF  THE  ROLLS, 

to  be  one  of  the  first  Judges  of  the  Bigh  Court,  §  5,  pp.  4 — 6 

to  continue  to  perform  extraordinary  duties  imposed  on  him,  §  12,  pp.  12 

—13 
salary  of,  §  13,  p.  13 
pension  of,  §  14,  pp.  13 — 14 

jurisdiction  of,  vested  in  High  Court,  §  16,  pp.  15—16 
destinction  of  office  of,  may  be  abolished,  §  32,  pp.  48—49 
to  have  secretary,  principal  clerk,  and  junior  clerk,  §  79,  p.  85 
to  continue  to  have  appointment  of  officers  of  Chancery  Division  formerly 

appointed  by  him,  §  84,  pp.  87 — 88 
to  admit  solicitors  of  Supreme  Courts  §  87,  pp.  89 — 90 
to  be  one  of  ex  officio  Judges  of  Court  of  Appeal,  1875,  §  4,  pp.  100—101 

MATTER, 

interpretation  of,  §  100,  p.  95 

MEMORANDUM, 

of  appearance,  statements  to  be  contained  in,  0.  12,  R  7,  pp.  157 — 158 
penalty  for  default  of  address  in,  or  for  illusion  or  fictitious  address  in, 

0. 12,  R.  9,  p.  158 
officer  to  enter  appearance  on  receipt  of,  0. 12,  R.  11,  p.  158 
names  of  all  defendants  appearing  by  one  solicitor,  to  be  contained  in  one 

memorandum,  0. 12,  R.  13,  p.  158 
form  of,  0. 12,  R.  10,  p.  158,  App.  A,  p.  1,  /.  6,  p.  358 
of  renewed  writ,  form  of  App.  A,  p.  1,/.  5,  p.  358 

MERGER, 

of  estate  by  operation  of  law,  of  which  beneficial  interest  not  merged  in 
Equity,  abolished,  §  25  (4),  pp.  SO,  35 

MESNE  PROFITS, 

one  of  the  claims  which  may  be  joined  in  action  for  recovery  of  land, 

0. 17,  R.  2,  p.  193 
where  in  action  for  recovery  of  land,  claini  for,  etc.,  indorsed  and  defendant 
makes  default,  plaintiff  may  have  judgment  for  the  land,  and  proceed 
for  residue,  0.  13,  R.  8 ;  O.  29,  R.  8,  pp.  169—223 

0  o 
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MESSENGERS, 

tnotferred  to  Supreme  Courty  §  77,  pp.  81—82 

MICHAELMAS  SITTINQS, 

commencement  and  end  of,  0.  61|  R.  1,  p.  351 

MIDDLESEX  AND  LONDON, 

causes  may  be  assigned  from  assizes  to  be  tried  in,  §  29,  pp.  41     46 

MISCELLANEOUS  PROVISIONS, 
pt  7  of  Act,  §§  92—100,  pp.  98—96 

MISDIRECTION, 

not  to  be  ground  for  new  trial  unless  Court  think  tbat  wrong  or  mia- 
carriage  have  been  occasioned  thereby,  0. 89,  R.  3,  pp.  294 — 295 

MISJOINDER, 

of  parties  not  to  defeat  action,  0. 16,  B.  18,  pp.  180—190 

MISTAKE, 

as  to  whether  right  parties  named  as  plainti£EB,  Judge  may  order  other 

names  to  be  substituted  or  added,  0. 16,  R.  2,  p.  175 
ground  for  setting  sside  nonsuit,  0.  41,  R.  6,  p.  800 

MODE  OF  TRIAL, 

to  be  specified  in  notice  of  trial  given  by  plaintiff  with  reply,  or  after  doee 

of  pleadings,  0.  36,  li.  3,  p.  278 
if  plaintiff  do  not  within  six  weeks  of  close  of  pleadings  give  such  notice^ 

defendant  may  do  so  before  notice  of  trial  served,  0.  86,  R.  4,  p.  278 
where  neither  party  has  elected  Judge  and  jury,  or  in  any  case  under  Act^ 

§  57,  where  party  desires  other  mode  than  that  named,  he  may  apply  to 

Court  or  Judge,  0.  36,  R.  5,  p.  279 
subject  as  above.  Court  or  Judge  may  order  that  diffsrant  questions  may 

be  tried  in  dijSerent  ways,  0.  36,  R.  6,  p.  279 

MONTHS, 

to  mean  calendar  months,  0.  57,  R.  1,  p.  842 

MONET, 

paid  into  Court     See  Patxent  into  Coubt.     Takutq  Monxt  out  of 

COUBT. 

MORTQAQEE, 

entitled  to  his  costs  out  of  the  estate  as  in  Equity,  0.  65,  pp.  841 — 842 
form  of  general  indorsement  by,  on  writ  of  summons  for  foredosure, 
App.  A,  p.  2,  §  1,  /.  4,  p.  859 

MORTGAOORk 

may  sue  for  possession  of  land,  or  reooveiy  of  rents,  &c.,  or  for  damages, 

in  his  own  name,  §  25  (5),  pp.  30—89 
form  of  general  indorsement  by,  on  writ  of  summons  for  redemption, 
App.  A,  p.  2,  §  5,  pp.  866—867 

MORTQAQB, 

redemption  and  foredosure  of,  angned  to  Chanceiy  I>i7uioa»  §  84, 
pp.  49—50 
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MOTION, 

Evidence  on,  to  be  by  affidftvit^  0.  37,  R.  2,  pp.  280—290 
Court  may  order  deponent  to  attend  for  crosB-examination,  ib. 
for  new  trial.    See  Nsw  Trial 
for  judgment.    See  Judoxent 
to  Bet  aaide  judgment.    See  Judomsnt 

appUcationB  by  party  for  such  order  as  he  may  appear  entitled  to  on 
'  admiBBions  in  pleadings  may  be  by,  without  waiting  for  determination  of 

other  questionBy  O.  40,  R.  11,  pp.  298—299 
order  as  to,  and  other  appUcationB,  0.  68,  pp.  338^840 
where  application  by  rule  authoriBed  to  Court  or  Judge,  if  made  to 
Divisional  Court  or  to  Judge  in  Court,  to  be  by,  0.  53,  R.  1,  p.  888 
f  except  where  by  former  practice,  order  absolute  in  first  instance,  no 

motion,  except  for  rule  to  show  cause,  without  notice  to  parties  affected, 
but  Court  or  Judge,  if  satisfied  that  delay  necessary  to  this  practice 
would  be  mischievous,  may  make  order,  ex  parte,  which  party  affected 
by,  may  move  to  discharge,  0.  68,  R.  8,  pp.  338 — 339 
except  by  leave,  notice  of,  must  be  two  clear  days'  notice,  and  day  of 
,  hearing  must  be  named,  0.  63,  R.  4,  p.  339 

if,  on  hearing.  Court  or  Judge  think  that  person  not  served  with  notice 
should  have  notice.  Court  or  Judge  may  dismiss  motion,  or  adjourn 
hearing,  0.  63,  R.  6,  p.  339 
hearing  of,  may  be  adjourned  from  time  to  time,  0.  63,  R.  6,  p.  339 
plaintiff  without  leave  may  serve  notice  of  motion,  &c.,  on  any  defendant 
who  has  been  served  with  writ  of  summons,  but  has  not  appeai-ed, 
t  0.  63,  R.  7,  pp.  889—340 

plaintiff,  by  leave  obtained,  ex  parte,  may  serve  notice  of,  on  any 
^  defendant  with  writ  of  summons,  or  after  writ,.before  time  for  appear- 

r  ance,  0.  63,  R.  8,  p.  340 

for  new  trial     See  Nsw  Tbul 

t 

NAMBS  OF  PARTNERS, 

when  suing  in  the  name  of  their  firm,  they  or  their  solicitors  to  d^plare, 
on  demand,  names  and  addresses  of  members ;  on  failure,  action  will  be 
stayed,  0.  7,  R.  2,  pp.  144—146 

parties  suing  or  being  sued  in  the  names  of  their  firms  may  be  directed 
I  on  oath  to  furnish  the  names  of  the  members  of  the  firm,  0.  16,  R.  10, 

pp.  178—179 

NECESSARIES  FOR  SHIP, 

form  of  indorsement  in  Admiralty  for,  App.  A,  p.  2,  §  6,  /.  16,  p.  368 
forms  of  statement  of  claim,  defence,  and  reply,  in  action  for,  App.  C, 
19,  pp.  417—418 

NEQUGENCE, 

forms  of  statement  of  dum,  defence,  and  reply,  in  action  for  penonal 
injury  by,  App.  C,  20,  pp.  419—420 

NEW  ASSIGNMENT, 

abolished,  0.  19,  B.  14,  p.  198 

in  lieu  thereof,  statement  of  claim  may  be  amended,  ih, 

0  0  2 
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NEW  TRIAL, 

order  as  to  motion  for,  0.  S9,  pp.  208 — ^295 

moiion  for/to  call  on  other  party  to  ahow  cauae^  at  end  of  eight  days  fnm 

date  of  order,  why  new  trial  should  not  be  directed,  O.  39,  B.  1,  p.  29S 
motion  for,  to  be  made  within  four  days  of  trial,  if  Di^imonal  Court  be 

then  sitting,  and  if  not,  then  within  four  days  from  oommflnoement  of 

its  next  sitting,  0. 39,  R  1,  p.  298 
copy  of  order  to  be  served  within  four  days  from  its  being  made^  0. 89, 

R.  2,  p.  298 
not  to  be  granted  on  misdirection,  or  improper  admission,  or  rejection  of 

evidence,  unless  Court  think  substantial  wrong  done  therein,  0.  39, 

R.  3,  p.  294 
if  wrong  only  affect  part  of  controversy,  Court  may  g^ve  final  judgment  w 

to  residue,  and  allow  new  trial  as  to  part,  0.  89,  R.  S,  p.  294 
material  alteration  of  law,  p.  294 
old  rule,  where  evidence  improperly  rejected,  p.  294 
same  rule  as  to  acceptance  of  improper  evidence,  p.  294 
hitherto  no  limit  to  inquiry  in  second  trial ;  the  rule  for  new  trial  m 

general  as  to  whole  trial,  p.  295 
may  be  ordered  on  any  question  in  action,  without  interfering  with  findio^ 

on  any  other  question,  0.  89,  R.  4,  p.  295 
order  to  show  cause  against,  shall  stay  proceedings,  0.  89,  B.  5,  p.  295 

NEXT  FRIENl?, 

infant  to  sue  by,  O.  16,  R.  8,  p.  178 

married  woman  also,  i&. 

no  one  to  be  added  as  next  friend  of  plaintiff  under  disability  by  Court 

without  his  consent,  0.  16,  R.  18,  pp.  180—190 
person  of  unsound  mind  not  found  lunatic  to  sue  by,  0. 18,  p.  194 

NON-APPEARANCE.    See  Afpbaranoe 

NON-COMPLIANCE, 

with  rules  not  to  render  proceedings  void,  0.  59,  p.  850 
but  may  be  ground  for  setting  proceedings  aside,  ib, 

NON  COMPOS, 

not  found  lunatic,  appearance  for,  O.  18,  R  1,  p.  161 

plaintiff  may,  in  default  of  appearance,  apply  for  appointment  of  guardian 
ad  litem  to  defendant,  0. 18,  R.  1,  p.  161 

Order  as  to,  O.  18,  p.  194 

may  sue  by  next  friend,  0.  18,  p.  194 

may  defend  by  guardian  ad  litem,  0. 18,  p.  194 

allegations  of  fact  in  pleading  cannot  be  taken  as  admitted  against,  0. 19, 
R.  17,  p.  199 

where  served  with  order  by  Court  or  Judge  for  making  him  party  to  & 
suit  not  at  the  time  having  a  guardian  ad  litem,  he  may  apply  to  ^ 
charge  the  order  within  twelve  days  after  the  appointment  of  guardian 
ad  litem,  until  which  time  he  ]&  not  bound,  0.  50,  R.  7,  p.  881 

NONJOINDER  OF  PARTIES, 

Court  may  order,  on  the  application  of  any  party,  that  the  name  of  vdJ 
party  who  ought  to  have  been  joined,  or  whose  presence  is  wanting^  ^ 
added,  0.  16,  R.  18,  pp.  180—190 
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NONSUIT, 

judgment  o^  to  have  effect  of  jodgment  for  defendant  on  meritB,  0.  41, 

R.  0,  p.  800 
may  be  set  aaide  on  terms  as  may  seem  jost,  ib, 
did  not  suffice  to  give  operation  to  st.  17,  Ch.  11. ,  c.  8,  §  1 ;  verdict  was 

neoessaiy,  p.  819 

NOTES, 

U,  on  appeal,  a  question  as  to  Judge's  direction  to  jury  or  assessors  arises, 
Court  of  Appeal  may  regard  verified  notes  or  other  evidence,  0.  58, 
B.  13,  p.  819 

NOT  GUILTY  BY  STATUTE, 

defence  of,  retained,  0. 19,  R.  16,  p.  199 
no  plea  to  be  pleaded  with,  but  by  leave^  ib 

NOTICE, 

of  claim,  person  served  with,  to  be  deemed  a  party,  §  24  (8),  pp.  28 — ^24, 

27—28 
no  writ  of  which  notice  to  be  given  out  of  jurisdiction,  to  be  issued 

without  leave,  O.  2,  R.  4,  pp.  180^185 
form  for  notice  for  service  out  of  jurisdiction,  0.  2,  R.  6,  p.  185,  App.  A, 

p.  l,f.  2,  p.  856 
of  assigning  action  to  any  Division  to  be  given  to  proper  officer,  0.  5,  R.  4, 

pp.  140—141 
by  leaving  with  him  copy  of  writ  of  summons,  0.  5,  R.  9,  pp.  141 — 142 
of  action  for  wages  against  foreign  vessel  to  be  given  to  Consul,  0.  5,  R.  11 

(6),  p.  142 
Judge  may  waive  service  of,  in  Admiralty  action  for  wages,  0.  5,  R  11  («), 

p.  142 
in  lieu  of  service  of  writ,  Court  may  make  order  for  substitution  o^  0.  9, 

R.  2,  pp.  146—151 
Application  for  leave  to  give,  to  be  supported  by  affidavit  setting  forth 

grounds  for,  0. 10,  p.  154 
out  of  jurisdiction,  O.  11,  R.  1,  p.  155 
to  be  given  as  writs  are  served,  0. 11,  ,R.  5,  p.  156 
of  appearance  elsewhere  than  when  writ  issued,  0. 12,  R.  6,  p.  157 
of  limited  defence  to  action  for  recovery  of  land  to  be  served  within  four 

days  of  appearance,  0. 12,  R.  21,  p.  160 
form  of  such,  0. 12,  R.  22,  p.  161,  App.  A,  p.  1,/.  7,  pp.  858—859 
to  be  g^ven  of  application  by  plaintiff,  to  appoint  guardian  ad  litem  to 

defendant,  0. 13,  R.  1,  pp.  161—167 
mode  of  effecting  such  notice  and  service,  ib, 
of  sale,  advertisement  of,  0.  18,  R.  10,  (a),  pp.  170—171 
of  motion  for  sale,  0. 13,  R.  10,  (5),  (c),  pp.  170—171 
of  sale  where  more  than  one  action  proceeding  on,  0.  18,  R.  10,  (d),  pp. 

170—171 
of  proceeding  0.  18,  R.  10,  (/),  {g\  pp.  170—171 
where  defendant  claims  to  be  entitled  to  contribution  over  against  one  not 

party,  to  serve  as  writs  are  served  on  such  person  by  leave,  notice  sealed 

with  seal  of  Court,  0.  16,  R.  18,  p.  191 
purport  of,  p.  191 
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VCyriCE— continued, 

form  of,  p.  191.    App.  B,  1,  p.  872 

wImd  in  pleading  material  to  aver,  suiBoient  to  arer  it  generally^,  unlflsv 

form  be  material,  0.  19,  R.  26,  pp.  202— 20S 
where  writ  specially  indorsed.  plaintiJf  may  deliver  as  statemflnt  notioe, 

stating  that  claim  is  indorsed  on  writ,  0. 21.  R.  i,  p.  207 
form  of  such,  ib,    App.  B,  S.  p.  373 
party  entering  demurrer  for  aigument  to  give  to  other  party  on   same 

day,  O.  28,  R.  6,  pp.  219—220 
plaintiff  accepting  money  paid  into  Court  in   satisfaction,  to  give,  tt> 

defendant,  0.  30,  R.  4,  pp.  225—228 
form  of  such,  ib,    App.  B,  6,  p.  374 
may  be  given  to  produce  documents  referred  to  in  pleadings  or  affidavits, 

O.  81,  R.  14,  pp.  267—268 
form  of  such,  0.  31,  R.  15,  p.  268,  App.  B,  10,  pp.  375—876 
party  receiving  such  notice  to  deliver  notice  stating  when  and  where  in- 
spection may  be  had,  0  31,  R.  16,  p.  268 
form  of  such,  t6.,  App.  B,  11,  p.  376 
either  party  may  call  on  the  other  by  notice  to  admit  documents,  and  ii» 

case  of  neglect  or  refusal,  costs  of  proof  shaU  be  charged  against  party 

neglecting  or  refusing.     No  costs  of  proving  allowed  where  no  sudk 

notice  given,  0.  32,  R.  2,  pp.  270—271 
form  of  such  notice,  0.  32,  R.  3,  p.  270.    App.  B,  12,  pp.  376—377 
of  removal  of  action  from  District  Registry,  0.  35,  R.  12,  p.  276 
to  cross-examine  on  affidavits,  notice  to  be  served  where  evidence  in  by 

affidavit,  0.  88,  R.  4,  p.  292 
pai-ty  noticed  to  have  right  to  compel  attendance  of  deponent^  0. 88,  R.  5^. 

pp.  292-293 
for  judgment  to  state  grounds  and  relief  sought,  O.  40,  R.  2,  pp.  295 — 

296.    See  Judgment. 
to  sheriff  of  renewal  of  writ  of  execution,  0. 42,  R.  16,  pp.  304 — 305 
of  motion  for  leave  to  issue  attachment,  0.  44,  R.  2,  p.  308 
to  be  in  writing  unless  directed  to  be  given  orally,  O.  56,  R.  1,  p.  342 
appeals  to  be  brought  by  notice  of  motion,  O.  58,  R.  2,  pp.  343 — 344 
of  appeal  to  be  served  on  all  persons  affected,  and  none  others  but  by 

order,  0.  58,  R.  3,  p.  344 
of  cross  appeal  not  necessary  if  respondent  wishes  to  vary  order  under 

appeal,  he  shall  give  notice  to  parties  affected :  omission  to  give  such, 

0.58,  R.  6,  p.  347 
of  appeal  to  be  eight  days*  notice  in  final,  two  days  in  interlocutory  appealr 

0.  59,  R.  7,  p.  347 
See  Service. 

NOTICE  OF  MOTION.    See  Motiok. 

NOTICE  OF  TRIAL.    See  Trial. 


OATH, 

power  of  District  Registrars  to  administer,  §  62,  p.  68 

interpretation  of,  §  100,  p.  96 

to  be  taken  by  Judges,  1875,  §  5,  p.  101 
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OBJECTION, 

to  aoBwer  interrogatories  to  be  stated  in  the  affidavit,  0. 31,  R.  8,  p.  245 

:  OCCUPATION, 

of  plaintiff  suing  in  person  to  be  indorsed  on  writ,  0. 4,  R.  2,  p.  139 

^  OFFICE, 

of  a  Judge  of  the  High  Court  yacated  by  his  appointment  as  Judge  of 

Appeal  Court,  §  7,  p.  8 
may  be  vacated  in  writing  without  deed  of  surrender,  ib. 

OFFICE  COPIES, 

of  judgments  and  orders  in  actions  commenced  in  District  Registiy,  and 
entered  in  London,  to  be  transmitted  to  District  Registry,  O.  85,  R.  2, 
i  p.  274 

orders  as  to,  12  Aug.  1875,  0.  5,  pp.  451—453 

OFFICES, 

days  when  to  be  open,  0. 61,  R.  4,  pp.  851 — 352 
See  Offiosbs. 

I  OFFICERS, 

<  referees  to  be  deemed  to  be,  of  Court,  §  58,  p.  66 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 83 
transferred,  to  have  same  rank,  tenure  of  office,  and  liability  to  be  removed, 

as  in  former  Courts,  §  77,  pp.  81 — 83 
whose  duties  increased  by  reason  of  Act  may  have  salaries  increased  by 

Chancellor  with  consent  of  Treasury,  §  77,  pp.  81 — 83 
of  Court  of  Coounon  Pleas  at  Lancaster  and  of  Pleas  at  Durham,  §  78, 

pp.  83—84 
personal,  of  future  Judges,  §  79,  pp.  84 — 85 
provisions  as  to,  payable  out  of  fees,  §  80,  pp.  85 — 86 
payable  out  of  fees  may  claim  compensation,  ib, 
doubts  as  to  status  of,  to  be  determined  by  rules  of  Court,  §  81,  p.  86 
such  may  be  attached  to  Supreme  Court  as  Chancellor,  with  concurrence 

of  Presidents  of  Divisions,  or  majority  of  them,  of  whom  Chief  Justice 

to  be  one,  with  sanction  of  Treasury,  may  appoint,  §  84,  pp.  87 — 88 
such  of  them  as  may  be  thought  necessary  for  Supreme  Court  generally, 

or  High  Courts  or  Court  of  Appeal,  or  any  Division,  may,  with  like 

authority,  be  so  attached,  tb. 
of  Supreme  Court,  or  High  Court,  or  Court  of  Appeal,  and  Commissioners 

to  take  oaths  or  affidavits  in  Supreme  Court  to  be  appointed  by  Chan- 
cellor, ib, 
of  Chancery  Division  heretofore  appointed  by  Master  of  the  Rolls,  still  by 

Master  of  the  Rolls,  ib. 
of  any  other  Division  by  President  of  Division,  ib. 
attached  to  any  Judge,  by  Judge  to  whom  attached,  ib, 
of  Supreme  Court  other  than  those  attached  to  Judge,  to  be  removed  by 

person  having  right  of  appointment^  with  approval  of  Chancellor,  for 

cause  assigned  in  order  of  removal,  t&. 
authority  of  Supreme  Court  over,  to  be  exercised  by  High  Court  and 

Court  of  Appeal  respectively,  and  in  case  of  those  attached  to  Divisions 

by  President  of  Division,  i6. 
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OFFICERS— eotUiniud, 

•akiies  and  peiuionB  of,  §  85,  p.  88 

to  be  determined  by  TreMury  with  concurrence  of  Chancellor,  t&. 

personal,  of  Judge  not  entitled  to  pension  or  compezxaatioii  in  reflect  of 

retirement  from  or  abolition  of  office,  except  as  independently  of  Act^  & 
every  other,  appointed  in  punuau'-e  of  act  whoi>e  whole  time  devoted  to 

office  to  be  deemed  permanent  civU  servant  and  entitled  acoocdingly, 

t&.,  §  85,  p.  88 
solicitors  to  be  deemed,  of  Supreme  Court  and  subject  to  jurisdiction  ot 

that  Court,  High  Court,  and  Court  of  Appeal,  and  Diviaioo,  or  Judge, 

accordingly,  §  87,  pp.  89—90 
duties  of,  on  circuit  not  afbcted  by  Act,  §  93,  p.  93 
of  Lord  Chancellor  to  continue  attached  to  him  as  if  Act  had  not  passed, 

§  94,  p.  98 
of  Court  of  Chancery,  may  be  required  to  perform  any  office  in  aid  of 

Chancellor  as  formerly,  ib. 
duties  of,  may  be  regulated  by  additional  rules,  1875,  §  17  (3),  pw  111 
of  Court,  to  make  return  of  fees,  for  annual  account,  1875,  §  2S,  p.  121 
of  District  RegiBtiy,  to  be  subject  to  orders  of  Courts  O.  85,  B.  9,  p.  275 
attached  to  Court  of  Chanceiy,  to  be  attached  to  Chancery  Division,  0. 60, 

R.  1,  p.  850 
attached  to  Court  of  Queen's  Bench,  Court  of  Probate,  and  Kzchequer,  to 

be  attached  to  analogous  Divisions,  0. 60,  B.  1,  p.  850 
attached  to  Court  of  Probate,  Court  of  Divorce,  and  Court  of  Admiralty 

respectively,  to  be  attached  to  Fifth  Division,  0.  60,  R  1,  p.  850 
attached  to  Divisions,  to  follow  appeals  from  those  Divisions,  and  perform 

in  Court  of  Appeal  duties  in  reference  to  appeal  analogous  to  duties 

performed  by  officers  of  Court  of  Chancery  with  regard  to  appeals  to 

Court  of  Appeal  in  Chancery,  &c,  0.  60,  R.  2,  pp.  850—351 

OPTION. 

to  plaintiffis  to  choose  Division,  0. 5,  R.  4,  pp.  140 — 141 

ORAL  EVIDENCE, 

mode  of  giving,  in  trials  by  jury  not  affected  by  Act,  1875,  §  20,  pp.  112 

-113 
slightly  altering.  §  72,  pp.  66—67,  repealed,  1875,  §  33,  and  ached.  2, 

pp.  125,  448 

ORAL  EXAMINATION, 

may  be  ordered  of  party  omitting  sufficiently  to  answer  interrogatorias^ 

O.  31,  R  10,  pp.  245—246 
of  judgment  debtor  as  to  whether  any  debts  are  due  to  him,  0.  45,  R  I, 

pp.  809—310 

ORDER, 

performed  before  commencement  of  Act,  may  be  executed,  amended,  or 

discharged  by  High  Court  or  Court  of  Appeal,  §  22,  pp.  21 — 22 
pronounced  before  commencement  of  Act,  to  be  perfected  after  commenoe* 

menty  t&. 
all  proceedings  down  to,  for  account,  may  be  taken  before  District 

Registrar,  §  64,  p.  69 


INDEX.  569 

OBBER-'Continued. 

interpretation  of,  §  100,  p.  96 

relating  to  fees,  percentages,  &c.,  to  be  binding  as  if  enacted  by  Parliament, 

1875,  §  26,  pp.  117—119 
for  guardian  ad  litem  plaintiff  may  apply  for,  to  defendant  who  has  not 

appeared,  0. 18,  R.  1,  p.  161—164 
no  such,  made,  but  after  due  service  and  notice  of  application,  ib, 
for  account  made  in  default  of  appearance  to  writ,  specially  indorsed  under 

0.  8,  R.  8,  or  after  appearance,  unless  Court  or  Judge  satisfied  that 

preliminary,  question  to  be  tried,  O.  15,  R.  l,p.  174 
application  for  such,  by  summons  after  time  for  appearance  expired,  0. 15, 

R.  2.  p.  174 
for  leave  to  amend,  to  become  void  at  expiration  of  time  limited,  or  within 

fourteen  days  of  leave,  if  no  amendment  made,  O.  27,  R.  7,  p.  214 
for  inspection  of  documents,  should  give  time  and  place  for,  pp.  258 — 259 
when  it  should  be  special,  p.  259 
special,  made  where  duly  applied  for,  p.  268 
for  inspection,  if  party  served  with  notice  under  R.  15,  of  0.  81,  omits  to 

give  notice  of  time  to  inspect,  or  objects  to  discovery,  party  desiring  it 

may  apply  to  Judge  for,  for  inspection,  O.  81,  R.  17,  p.'268 
application  for,  for  inspection  to  be  to  Judge,  0.  81,  R.  18,  pp.  268—269 
how  supported,  ib, 
service  of,  for  discovery,  &c.,  on  solicitor,  sufficient  service  to  found 

application  for  attachment  for  disobedience,  0.  81,  R.  21,  pp.  269 — 

270 
of  Judge  as  to  place  of  trial,  may  be  varied  or  discharged  by  Divisional 

Court,  O.  86,  R.  1,  p.  277 
copy  of,  to  show  cause  why  new  trial  should  not  be  directed,  to  be 

served  within  four  days  from  its  being  made,  0.  89,  R.  2,  p.  293 
shall  be  a  stay  of  proceedings  unless  otherwise  ordered,  O.  89,  R.  5,  p. 

295 
any  party  at  any  stage  may  apply  for  such,  as,  on  admissions  on  pleadings, 

he  may  be  entitled  to  without  waiting  determination  of  other  questions, 

O.  40,  R.  11,  pp.  298—299 
may  be  enforced  as  if  judgment,  0.  42,  R.  20,  p.  807 
person  not  party  to  action  having  obtained,  to  be  entitled  as  if  party,  and 

person  against  whom  made  to  be  liable  as  if  party,  0.  42,  R.  21,  p.  807 
in  which  writs  of  execution  may  be  issued,  unchanged,  0.  45,  R.  24, 

p.  808 
service  of,  for  attachment  to  bind  debts,  0.  45,  R.  8,  p.  811 
charging  stock  or  shares  may  be  made  by  Court  or  Judge,  0.  46,  R.  1,  p. 

814 
enforcement  of,  by  sequestration,  0.  47,  pp.  814 — 315 
of  revivor,  service  of,  p.  829 
no  appearance  needed  to,  p.  829 

to  carry  on  proceedings  may  be  made  on  allegation  of  change  or  trans- 
mission of  interest,  0.  50,  R.  4,  pp.  830—331 
service  of,  for  new  party  under  0.  50,  R.  4,  0.  50,  R.  5,  p.  381 
person  not  under  disability  served  with,  may  apply  to  discharge  within 

twelve  days,  O.  50,  R.  6,  p.  831 
to  have  no  effect  on  party  under  disability  other  than  coverture  until 
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twelve  days  after  guardum   ad   litem  appointed,  O.  50,    B.   7,  pp^ 

831—382 
in  eonaolidation  of  actions,  none  made  on  plaintiff  to  submit  to  rerdict, 

p.  384 
if,  in  such  case,  plaintiff  proceed  after  finding  agauist  him,  without  leare, 

p.  334 
for  interim  custody  of  subject-matter  of  suit,  0.  52,  R.  1,  pp.  834 — 8S5 
for  interim  sale  of  perishable  commodities,  O.  52,  R.  2,  p.  835 
for  detention,  preservation,  or  inspection  of  subject-matter,  for  entry, 

taking  samples,  and  making  experiments,  O.  52,  R.  3,  pp.  885 — 337 
application  for,  under  §  25,  subsection  8,  or  under  R.  2  or  3  of  O.  52» 

may  be  made  to  Court  or  Judge  by  any  party  under  subsection  6, 

either  ex  parte  or  on  notice  under  Rules  2  or  3,  on  notice  to  defendant 

at  any  time  after  issue  of  writ  of  summons,  and  if  by  other  partj  on 

notice  to  plaintiff  and  at  any  time  after  appearance  of  party  making  it, 

0.  52,  R.  4,  p.  337 
application  for,  under  R.  1  at  any  time  after  right  appears  by  pleadings, 

or  if  none  by  affidavit,  0»  52,  R.  5,  p.  837 
to  show  cause  not  to  be  granted  unless  application  specially  authorised  by 

rules,  0.  53,  R.  2,  p.  338 
ex  parte,  refused  below  may  be  applied  for  in  Court  of  Appeal  within 

four  days  from  refusal  or  further  time  if  allowed,   O.  58,  R.  10, 

p.  348 
no  intei  locutory,  from  which  there  has  been  no  appeal  to  bar  Court  of 

Appeal  from  making  proper  decision,  0.  58,  R.  14,  p,  349 
no  appeal  from  interlocutory,  except  by  leave  later  than  15  days  from 

order,  O.  68.  R.  16,  p.  349 
of  vacation  Judge  to  be  varied  or  reversed  only  by  Divisional  Court,  or 

Appeal  Court,  or  a  Judge  thereof,  or  the  Judge  who  made  the  order, 

O.  61,R.  6,  p.  852 

ORDER  IN  COUNCIL, 

general  rules  as  to  appeals  in  ecclesiastical  causes  to  be  made  by,  §  21, 

pp.  20—21 
jurisdiction  of  judicial  committee  may  be  transferred  to  Court  of  Appeal 

^y>  §  21,  pp.  20—21  ;  postponed  in  operation,  1876,  §  2,  pp.  98—99 
Divisions  of  High  Court  may  be  altered  by,  §  82,  pp.  48 — 49 
to  be  laid  before  Parliament,  §  82,  pp.  48—49 ;  1875,  §§  23,  25,  pp.  114 — 

116,  117 
District  Registries  may  be  established  by,  §  60,  pp.  66 — 68 ;  amended  by, 

1876,  §13,  pp.  108— 109 
may  confer  Equity  and  Admiralty  juriedictions  on  inferior  Courts,  §  88, 

p.  91 
may  apply  Act  relating  to  County  Courts  to  other  inferior  Courts,  1875, 

§  15,  pp.  109—110 
may  make  additional  rules  of  Court  on  recommendation  of  Judges,  1875, 

§  17,  pp.  110—111 
made  under  23rd  section  of  1876  to  have  same  force  as  if  enacted  by 

Parliament,  1876,  §  28,  p.  115 
may  be  altered  or  amended  by  Order  in  Council,  1876,  §  28,  p.  114 
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what  matters  may  be  regulated  by,  1875,  §  23,  p.  114 

may  be  annulled  on  address  by  either  House  of  Parliament,  and  thence- 
forth become  null,  1875,  §  25,  p.  117 

power  given  by,  1875,  §  17,  exercised  by  additional  rules  of  Court, 
pp.  449—470 

power  given  by  §  60  amended,  1875,  §  13,  exercised  Order  in  Council, 
pp.  471—473 

ORDINARY  JUDGES  OP  APPEAL, 
qualification  of,  §  8,  p.  8 
salaries  of,  §  13,  p.  13 
pensions  of,  §  14,  pp.  13 — 14 
each  to  have  a  principal  clerk,  §  79,  pp.  84 — 85 
who  first  to  be,  1875,  §  4,  pp.  100—101 
to  be  styled  Justices  of  Appeal,  ib. 

ORDINARY  JUDGES.    &«JaDaE8. 

OUT  OF  JURISDICTION.    See  Serviot. 

ORNAMENTAL  TIMBER,  pp.  37—38 

PAPER, 

description  of  paper  on  which  writ  of  summons  to  be  printed,  0.  5,  R.  5, 
p.  141 

PARAGRAPHS  OF  PLEADINGS, 

to  be  numbered  consecutively,  0. 19,  R.  4,  pp.  196 — 197 

PARLIAMENTARY  ELECTIONS  ACT,  1868, 

Judges  to  be  placed  on  rota  for  trial  of  Election  Petitions  under,  to  be 
selected  from  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,. 
§  38,  pp.  55—56 

PARTITION, 

or  sale  of  real  estate,  assigned  to  Chancery  Division,  §  34,  pp.  49—50 

PART-OWNEK  OF  SHIP, 

form  of  indorsement  in  Admiralty  action  by,  for  security  against  mis- 
management of  Bhip,  App.  A,  p.  2,  §  6,  /.  10,  p.  368 

PARTNERS, 

when  writ  sued  out  by,  in  name  of  firm,  plaintifik  or  their  solicitor  od 
demand  in  writing  by  defendant  to  declare  forthwith  names  and  residence, 
of  all  members,  on  failure  action  stayed.  After  such  declaration  action 
to  proceed  as  if  all  partners  named  as  plaintiGTs,  0.  7,  R  2,  pp.  144 — 145 

when  sued  in  name  of  firm  writ  to  be  served  either  on  one  or  more 
of  partners  or  at  the  principal  place  within  jurisdiction  of  business  of 
the  firm  upon  persons  in  management,  0.  9,  R  6,  p.  152 

may  sue  or  defend  in  name  of  firm,  party  may  apply  by  summons  for 
names  to  be  furnished  on  oath,  &o.,  0. 10,  R.  16,  pp.  178 — 179 

sued  in  name  of  firm  to  appear  individually,  0. 12,  R.  12  p.  158 

PARTNERSHIP, 

dissolution  of,  and  taking  partnership  aoooonts,  sMigned  to  Chancery 
Division,  §  84,  pp.  49-50 
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denial  of  alleged  constitution  of,  to  be  made  specifically,  0. 19,  R.  11, 

p.  198 
form  of  general  indorsement  for  dissolation  and  aooounts  of,  App.  A,  p.  2, 
§1,/.  8,  p.  359 

PARTIES,  PARTY, 

person  served  with  notice  of  daim  to  be  deemed,  §  24  (8),  pp.  23—24 

interpretation  of,  §  100,  p.  95 

Order  as  to,  0. 16,  pp.  174—192 

beneficially  interested  may  be  represented  by  trustees,  O.  1<^   R.  7, 

p.  177 
Court  may  order  new,  at  any  stage,  ib. 
one  party  may  sue  or  defend  on  behalf  of  all  in  same  interest^  0. 16,  R.  9» 

p.  178 
may  apply  by  summons  for  names  of  partners  appearing  in  names  of 

firms,  0.  16,  R.10,  pp.  178—179 
provisions  of  15  &  16  Vict  c.  86,  §  42,  kept  in  force  as  to,  0. 16,  R.  11, 

pp.  179-  180 
probate  rules  as  to,  maintained,  0. 16,  R.  12,  p.  180 
Court  may  dismiss  or  add,  0.  16,  R.  18,  pp.  180—181 
no  action  to  fail  for  misjoinder  of,  0. 16,  R.  18,  pp.  180 — 181 
all  added  as  defendants  to  be  served  with  summons  or  notice,  ib. 
proceedings  against  them  deemed  to  commence  from  such  service^  ib. 
setting  down  cause  on  objection  for  want  o^  abolished,  p.  182 
effect  of  demurrer  for  want  of,  p.  182 
consolidated  Order  23,  R.  11,  only  used  where  rights  of  absent  parties 

might  be  saved  by  decree,  pp.  183 — 184 
plaintiff  could  not  object  for  want  of,  p.  184 
either  party  may  apply  for  new,  p.  184 
9  Geo.  4,  c.  14,  as  to,  p.  187 
consequence  of  plea  in  abatement,  if  those  named  in  plea  prove  not  liable, 

p.  188 
where  third  person,  not  party,  seems  to  Court  to  be  wanting  for  decision 

of  question.  Court  may  order  plaintiff  to  give  notice,  0.  16,  R.  19, 

pp.  191—192 
where  person,  not  party,  served  under  Rule  18,  wishes  to  dispute  plaintiff's 

claim,  must  enter  appearance,  0. 16,  R.  20,  p.  192 
failing  to  appear  in  time,  may  apply  for  leave  to  appear,  ib, 
if  person  not  party  appear  on  notice,  party  giving  notice  may  apply  for 

directions  as  to  hearing.  Court  to  make  order  accordingly,  0. 16,  R.  21, 

p.  192 
denying  allegation  of  adversary  lo  do  so  expressly  and  particularly,  0.  19, 

R  22,  p.  201 
where  relation  between,  arises  from  series  of  letters,  &c.,  it  is  sufficient 

to  aver  relation  generally  and  refer  to  letters,  &c.,  O.  19,  R.  27, 

p.  203 
involved  in  defendant's  counter-claim  not  being  party  to  action,  to  be 

added  to  titie  of  defence  as  if  it  were  cross-action,  0.  22,  R.  5,  p.  206 
such  person,  not  being,  to  be  summoned  to  appear  by  service  of  copy  of 

defence,  0.  22,  R.  6,  p.  208 
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person  Damed  as,  to  counter-claim  may  reply  within  time  he  would 

have  to  defend  if  defence  were  statement  of  claim,   0.  16,  R.  8, 

pp.  208—209 
after  amendment,  under  Rules  2  or  8,  of  0.  27,  opposite,  may,  within  eight 

days,  apply  to  disallow  it  or  part  of  it,  0.  27,  R.  4,  p.  218 
after  such  amendment  other,  may  apply  for  leave  to  plead  or  amend, 

O.  27,  R.  6,  p.  214 
in  other  cases  any,  may  apply  for  leave  to  amend  any  pleading,  0.  27» 

R.  6,  p.  214 
if,  having  leave  to  amend,  he  do  not  within  time  allowed,  or  fourteen  days 

from  leave,  leave  fails,  0.  27,  R.  7,  p*  214 
any,  may  demur  to  any  pleading  on  other  side  or  any  part  of  it  setting 

up  a  distinct  case,  0.  28,  R.  1,  p.  214 
course  open  to,  objecting  to  demurrer,  p.  218 
desiring  to  plead  and  demur  to  same  matter  to  apply  for  leave,  0.  28, 

R  5.  p.  219 
either,  may  enter  demurrer  for  argument  immediately  and  give  notice 

O.  28,  R.  6,  pp.  219—220 
where  demurrer  allowed  the  part  of  pleading  demurred  to,  to  be  struck 

out  as  between,  to  demurrer,  0.  28,  R.  10,  p.  221 
where  demurrer  overruled,  demurring,  to  pay  costs  of  demurrer,  0.  28, 

R.  11,  p.  221 
where  demurrer  overruled  Court  may  order  demurring,  to  ndse  by  pleading 

case  against  matter  demurred  to,  0.  28,  R.  12,  p.  223 
if,  be  corporation,  or  company  not  incorporated  or  other  body,  capable 

of    suing    or    being   sued,    other,    may    apply    for    leave    to    serve 

any  member  or  officer  with  interrogatories,  O.  31,  R.  4,  pp.  229 — 

245 
entitled  to  discover  all  material  to  his  own  case,  though  material  also  to 

his  adversary's,  p.  230 
not  entitled  to  discoveiy  of  matter  solely  relating  to  his  adversary's  case, 

pp.  231—232 
objection  untenable  to  interrogatories  where,  under  contract  to  answer, 

p.  234 
admitting  possession  of  documents,  but  swearing  that  they  relate  only 

to  his  own  case,  need  not  describe  them,  p.  236 
interrogated    cannot   avoid  answering  by  denying  case  of  questioner, 

pp.  287—238 
communications    from    one   to   another  as  to  defences  not  privileged 

p.  243 
interrogated  may  apply  to  strike  out  any  interrogatory  as  scandalous, 

irrelevant,  or  not  bon&  fide^  O.  81,  R.  5,  p.  245 
omitting  to  answer  sufficiently  may  be  ordered  to  answer  or  be  inter- 
rogated vi?a  voce,  O.  31,  R.  10,  pp.  245—246 
seeking  production  must  have  been  party  in  fact  or  interest  to  docu- 

ment,  p,  247—248 
where,  holds  document  on  trust  for  production,  pp.  248 — 249 
if  documents  relevant  to  case  of,  seeking  production,  inspection  allowed 

though  merely  negative  of  case  of  opponent,  if  no  denial  that  documents 

support  case  of  applicant,  p.  252 
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though  the  title  of,  eeekiiig  impeetion  be  denied,  yet  he  is  intitled  to 

inspect  documents  proximatelj  relating  to  it^  eemble  onlj  such  as  rebto 

to  case  actually  set  up,  not  to  lelief  consequent  on  that  caae  sucoeedin^ 

pp.  254—255 

documents  averred  by  party  called  on  to  produce  them  to  be  izrelewit 

to  case  of  party  calling  for  them  not  produced,  p.  255 
persons  not,  but  boimd  by  decree,  entitled  to  apply,  p.  262 
affidavit  of,  against  ^hom  order  made  was  necessary,  though  he  was 

privileged  from  production,  p.  264 
affidavit  of  irrelevancy  must  have  been  of  party's  own  knowledge,  p.  265 
compellable  to  produce  letters  written,  though  private  and  confidential^ 

p.  266 
any,  may,  without  any  affidavit,  *Pply  ^<>^  order  for  discovery  of  documents^ 

O.  81,  R.  12,  p.  267 
to  any  proceeding  entitled  to  give  notice  to  any  other,  to  produce  any 

document  referred  to,  0.  81,  R.  13,  pp.  267 — 268 
not  complying,  unable  to  use  document  unless  he  can  show  good  cause  for 

non-production,  0.  31,  R.  18,  p.  268 
receiving  such  notice  to  deliver  notice,  stating  when  and  where  inspection 

may  be  had,  O.  81,  R.  16,  p.  268 
if,  omit  to  give  such  notice,  or  object  to  give  inspection,  other,  may  apply 

to  Judge,  0.  81,  R.  17,  p.  268 
on  application  for  attachment  against,  for  disobedience  to  order  for 
inspection,  may  show  ignorance  of  order  for  defence,  O.  31,  R.  21, 
pp.  269—270 
may  use  any  one  or  more  answers  in  evidence  without  putting  in  others* 

0.  81,R.  28,  p.  270 
may  on  pleadings  give  notice  that  he  admits  whole  or  part  of  case  set  up 

by  adversaiy,  0.  82,  R.  1,  p.  270 
either,  may  call  on  other  to  admit  document,  penalty  for  not  doing  so, 

costs  of  proof,  O.  82,  R.  2,  pp.  270—271 
after  writ  of  summons  may  concur  in  stating  special  caae  for  Gourt8» 

O.  84,  R  1.  pp.  271—272 
may  in  argument  refer  to  contents  of  documents  stated,  and  Oourt  may 

draw  inferences  of  fact,  O.  84,  R.  1,  pp.  271—272 
special  case  in  which  party  under  disability  not  to  be  set  down  with- 
out leave,  0.  84,  R.  4,  p.  278 
either,  may  enter  special  case  for  argument,  0.  84,  R.  5,  p.  278 
to  action  proceeding  in  London  may  apply  to  Court  or  Judge  to  remove 

to  District  Registry,  O.  85,  R.  18,  p.  276 
where  neither  has  given  notice  to  try  before  Judge  and  jury,  or  in  cases 
under  §  57  of  Act  of  1878,  where  either  desires  other  mode  of  trial 
than  that  named,  he  may  apply  to  Ck>urt  or  Judge,  O.  86,  R.  5,  p.  279 
action  would  not  be  set  aside  for  error  in  notice  of  trisl  unless  pftrty 

probably  misled,  p.  280 
giving  notice  of  trial  for  London  or  Middlesex,  omitting  to  enter  for  trial, 
party  reoeiving  notice  may,  in  absence  of  countermand,  enter  for  trial, 
O.  86,  R.  14,  p.  284 
on  notice  where  either  may  enter,  if  both  enter,  trial  to  take  eiSbct  on 
plaintiff's  entry,  O.  36,  R.  15,  p.  884 


INDEX.  575 

PARTIES  ^eoTUinued, 

entering  for  trial  to  deliver  to  of&oer  oopy  of  pleadings  for  Judge,  O.  36, 

R.  17,  p.  285 
upon  trial,  Judge  may  at  or  after  trial  direct  judgment  to  be  entered  for 

either,  or  direct  it  not  to  be  then  entered,  and  leave  either  to  move  for 

judgment,  0.  36,  R.  20,  p^  286 
desiring  to  cross-examine  on  affidavit^  to  serve,  who  has  filed  it  with  notice 

to  produce  deponent  at  trial,  0.  38,  R.  4,  p.  292 
producing  deponent  not  entitled  in  first  instance  to  costs  of  producing 

him,  ib. 
noticed,  entitled  to  compel  attendance  as  of  witness,  0. 88,  R.  5,  pp.  292 — 

298 
motion  for  new  trial  to  call  on  other,  to  show  cause  at  the  end  of  eight 

days  from  date  of  order  why  new  trial  should  not  be  directed,  0.  39, 

R.  1,  p.  298 
where  order  that  judgment  be  entered,  subject  to  leave  to  move,  party 

having  leave  to  set  down  action  on  motion  for  judgment,  and  give 

notice  of  motion  within  time  limited  or  within  ten  days  after  trial, 

0.  40,  R.  2,  p.  296 
where  Judge  has  directed  entry  of  judgment,  any  party  may,  without 

leave,  move  to  set  aside  such  judgment  and  enter  any  other,  on  ground 

that  judgment  wrong  by  reason  of  wrong  entry  with  reference  to  finding 

of  jury,  0.  40,  R.  4,  pp.  296—297 
or  because  upon  finding  as  entered,  judgment  is  wrong,  0.  40,  R.  5,  p.  297 
where  issues  ordered  to  be  tried  or  otherwise  determined,  and  some  only 

have  been  determined,  parties  considering  that  such  determination  is 

Buf&dent,  or  renders  it  desirable  that  it  should  be  postponed,  may  apply 

for  leave  to  set  down  action  on  motion  for  judgment,  0.  40,  R.  8,  p.  298 
action  not  to  be  set  down  on  motion  for  judgment  after  one  year  from 

time,  when  parties  seeking  to  set  down  became  first  entitled  to  do  so, 

but  by  leave,  0.  40,  R.  9,  p.  298 
any,  at  any  stage  nuty  apply  for  such  order  as  on  admissions  in  pleadings 

he  appears  entitled  to,  O.  40,  R.  11,  pp.  298—299 
if,  having  obtained  judgment  wish  to  issue  execution  against  any  other 

person  aa  member  of  firm,  he  may  apply  to  Court ;  if  liability  disputed. 

Court  may  order  it  to  be  tried,  O.  42,  R.  8,  p.  802 
between,  execution  may  issue  within  six  years  from  judgment,  0. 43,  R.  1 8, 

pp.  305—306 
after  six  years  or  change  in,  ftaiy  claiming  execution  to  apply  for  leave 

to  issue  it,  Court  may  make  order  for  execution,  or  for  settling  rights  of, 

0. 42,  R.  19,  pp.  S06--807 
person  not,  in  action,  having  obtained  order,  to  be  entitled  as,  to  aetion, 

and  person  not,  to  action  aj^nst  whom  order  has  been  made  liable  as, 

to  action,  0.  42,  R.  21,  p.  807 
against  whom  judgment  given  may  apply  to  stay  execution  on  groands 

arising  too  late  to  be  pleaded,  0.  42,  R.  22,  pp.  807—308 
having  judgment  may  apply  orally  to  examine  debtor  what  debts  are  due 

to  him,  0.  45,  K.  1,  pp.  809—310 
where  by  judgment,  directed  to  deliver  possession  of  lands  to  another, 

party  prosecutiag  the  judgment,  entitled  to  writ>  on  showing  service  of 

judgment  and  disobedience  to  it^  0.  48,  R.  2,  p.  816 
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order  as  to  change  of,  by  death,  Ac,  0.  50,  pp.  817 — 332 

action  not  abated  by  marriage,  death,  or  bankruptcy  of  party,  if  cftoae  of 

action  continue,  O.  60,  R.  1,  p.  317 
in  case  of  marriage,  death,  or  bankruptcy  of.  Court  or  Judge  may  order 

Buccesaor  in  interest  to  be  made,  0.  50,  R.  2,  p.  317 
effect  formerly  of  the  coming  into  ease  of  new,  p.  325 
where  by  devolution  of  interest  pendente  lite  new,  becomes  dearable^ 

Court  may  make  order  accordingly,  0.  50,  B.  4,  pp.  830 — 831 
person  served  not  being,  to  enter  appearance,  O.  50,  R.  5,  p.  331 
such  person  may  apply  for  discharge  within  twelve  days  from  aerrioe,  O. 

50,  R.  6,  p.  331 
such  person  being  under  disability  and  not  represented,  may  apply  f  or 

discharge  within  twelve  days  after  appointment  of  guardian  ad  litem, 

and  until  then  not  bound,  O.  50,  R.  7,  pp.  331—332 
application  under  §  25,  sub-section  8,  or  under  R.  2  or  3,  may  be  made  by 

any,  under  sub-section  8,  ex  parte  or  on  notice,  under  R.  2  or  8,  on 

notice  to  defendant  after  writ  of  summons,  or  on  notice  to  plaintiff 

after  appearance,  0.  52,  R.  4,  p.  387 
where  claim  in  action  or  counter-claim  in  defence  is  made  to  any  specific 

property  in  hands  of  opposite  party  admitting  possession,  but  claiming 

lien.  Court  or  Judge  may  order  party  claiming  to  recover  property  to 

pay  into  Court  money  claimed  on  it  and  interest,  &c.,  and  that  on  sudi 

payment  property  may  be  given  to  party  claiming  it,  0.  52,  R.  6,  pp. 

837—838 
except  where  by  rule  provided,  no  motion  without  notice  to,  affected, 

O.  53,  R.  3,  pp.  338—839 
Court  where  ordinary  practice  would  be   mischievous,  may  make  ex 

parte  order  on  terms,  and  party  affected  may  move  to  discharge  it»* 

ib. 
notice  of  appeal  to  be  served  on  all  parties  affected,  but  none  others;  Court 

may  order  other  parties  to  be  served,  O.  58,  R.  3,  p.  344 
formerly,  no  party  who  had  not  appealed  could  have  order  reformed  in 

his  favour,  pp.  846-— 847 
if  respondent  intend  to  contend  for  variation  of  order  under  appeal,  he 

shall  give  notice  to  parties  affected,  0.  58,  R.  6,  p.  347 
appealing  to  produce  order  or  office  copy  and  leave  copy  notice  of  appeal 

for  filing,  0.  58,  R.  8,  p.  848 
printing  evidence  for  appeal  without  order,  may  have  to  pay  costs  of  it, 

0.  58,  B.  12,  p.  349 
forms  of  indorsement  of  character  of,  App.  A,  p.  2,  §  8,  pp.  370 — 871 
on  whose  behalf  deposition  -or  affidavit  taken  to  bear  cost  of,  and  print 

same  where  to  be  printed,  12  Aug.,  1875,  0.  5  (1),  p.  451 
printing,  to  furnish  on  demand  to  other  party  printed  copies,  not  more 

than  ten,  at  Id,  per  folio  for  first  copy,  and  ^d.  per  folio  for  res^ 

12  Aug.,  1875,  0. 5  (5),  p.  451 
entitled  to  copies,  not  allowed  [any  charge  for  written  copy,  12  Aug., 

1875,  0.  5  (5),  p.  451 
on  whose  behalf  deposition,  &c.,  filed,  to  leave  copy  with  officer,  who 

is  to  examine,  and  mark  it  as  office  copy,  12  Aug.,  1875,  0.  5  (6), 

p.  451 
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who  has  taken  office  copy  to  produce  same  on  every  proceeding  to  which 

it  relates,  12  Aug.,  1875,  0.  5  (7),  pp.  451—452 
where  entitled  to  copy  of  document  filed  on  behalf  of  another  not  printed, 
copy  to  be  furnished  by,  on  whose  behalf  filed,  12  Aug.,  1875,  0.  5  (8), 
p.  452 
requiring  copy  to  make  application  in  writing,  undertaking  to  pay,  12  Aug., 

1875,  0.  5  (9),  p.  452 
in  ex  parte  applications  for'ne  ezeat^  party  applying,  to  furnish  copies  of 
affidavits  immediately  on  request  and  undertaking,  or  within  time  re- 
quested or  ordered,  12  Aug«  1875,  0.  5  (10),  p.  452 
name  and  address  of,  or  solicitor  by  whom  copy  furnished  to  be  in- 
dorsed on  copy,  who  answerable  for  truth  of  copy,  12  Aug.,  1875,  0.  5 
(12),  p.  452 
folios  to  be  numbered  in  margin  of  all  copies  delivered  or  furnished  to, 

12  Aug.,  1875,  0.  5  (18),  pp.  452—453 
if  party  or  solicitor  required  to  furnish  written  copies  refuse  or  neglect  for 
twenty-four  hours  to  furnish,  party  apfdying  may  procure  office  copy, 
and  no  costs  payable  to  party  in  default  for  copies  applied  for,  12  Aug., 
1875,  0.  5  (14),  p.  463 
Court  or  Judge  may  order  fees  in  either  column,  to  be  allowed  to  any,  as  to 

all  or  part  of  costs,  12  Aug.,  1875,  0.  6,  R.  3. 
entitled  to  take  copy  or  extract  from  document  in  possession  of  other, 
to  pay  solicitor  of  party  producing  document  for  copy  or  extract  de- 
manded in  writiog  at  id.  per  folio.    If  solicitor  refuse  or  neglect  to 
supply  it,  solicitor  requiring  copy  may  make  it,  and  solicitor  of,  pro- 
ducing document  not  entitled  to  any  fee^  12  Aug.,  1875,  0.  6,  Sp.  AIL 
and  Gen.  Prov.,  16,  p.  465 
where  petition  or  matter  in  Chanceiy  served,  and  notice  given  that  parties 
served  should  not  appear,  and  £2  2s,  tendered,  parties  making  such  pay- 
ment to  be  allowed  it  if  the  service  was  proper.    In  any  case  where 
solicitor  of  parties  served  properly  peruses  petition  without  appearing 
he  is  entitled  to  fee  of  £2  2a.,  12  Aug.,  1875,  0.  6,  Sp.  All.  and  Gen. 
Prov.  17,  p.  465 
Court  or  Jadge  may  direct  costs  of  any  matter  improper,  or  of  improper 
length,  to  be  disallowed  in  whole  or  part,  and  party  whose  costs  dis- 
allowed to  pay  costs  of  other  parties  occasioned  by  improper  matter, 
12  Aug.  1875,  0.  6,  Sp.  All.  and  Gen.  Prov.  18,  pp.  4G5— 466 
Where  entitled  to  receive  costs,  is  liable  to  pay  costs  to  any  i>arty,  practice, 

12  Aug.,  1875,  0.  6,  Sp.  AIL  and  Gen.  Prov.  19,  p.  466 
Whero  party  attends  in  Court  or  Chambers  in  matter  in  which  he  has  no 
interest  no  costs  allowed  him  without  order,  12  Aug.,  1875,  0.  6,  Sp. 
AIL  of  Prov.  21,  p.  466 
whero  entitled  to  costs  n^lects  to  brmg  them  in  for  taxation,  taxing 
officer  may  certify  costs  of  other  parties  and  certify  neglect  of  defaulter,. 
or  aUow  nominal  or  other  sum  to  defaulter,  12  Aug.,  1875, 0. 6,  Sp.  All. 
and  Gen.  Prov.  25,  pp.  467—468 
no  costs  to  be  borne  by  other,  to  be  allowed  which  do  not  seem  to 

be  necessary,  12  Aug.,  1875,  0.  6,  Sp.  AIL  and  Gen.  Prov.  26,  p.  468 
diasatisfled  with  taxation  may,  before  certificate  or  allocatur  is  signed, 
deliver  to  other  and  carry  in  objeetioii  in  writing  specifying  lista 

p  P 
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of  itenoi  objeotod  to,  and  apply  for  reriew,  12th  Aug.  1875,  O.  €,  Sp. 
AIL  aod  0«D.  ProT.  80,  p.  469 

thereapon  taadng  officer  may  review  taxation,  and  take  further  eWdownr, 
and  if  required  bj  either,  iball  state  groimda  of  decirion,  fto,  12  Aug. 
1875,  0.  6,  8p.  All.  and  Gen.  Prov.  81,  p.  489 

diMattafied  with  certifioate  or  allocatur  as  to  item  ao  objected  to^  may 
apply  to  Judge  at  chambers ;  certificate  or  allooatur  final  when  not  ob- 
jected to  as  aforesaid,  12  Aug.  1875.  0.  6,  Sp.  All.  and  Oen.  IVoit.  S2, 
p.  409.    iSee  also  Plaiktiffs,  DsFKNOAirn. 

PARTY  TO  COUNTER-CLAIM,  * 

any  person  named  as  party  to  counter-chdm  may  deliver  reply  within  aaiae 

time  as  he  might  if  defendant  have  delivered  defence  to  statement  of 

claim,  0.  22,  R.  8,  pp.208— 209 
may  apply  to  have,  excluded,  and  made  the  subject  of  separate  aetzoD, 

0.  22,  R.  9,  p.  209 

PATENT.  See  LETTERS  PATENT. 

PATRONAGE. 

existing  Judges'  right  to,  saved,  §  11,  p.  10 

after  removal  of  existing  Judges,  to  be  exerdsed  as  by  Queen's  Sgn 

Manual,  shall  be  directed  unless  where  otherwise  provided,  §  86, 

pp.  88—89 
incident  to  office  of  existing  Judges,  and  not  otherwiBo  provided  for,  to  be 

exercised  by  them,  §  86,  pp.  88 — 89 
vested  in  Judges  going  circuit  not  affSscted  by  Act,  §  98,  p.  93 

PATMASTER-GENBRAL, 

power  of  Chancellor  to  make  rules  with  respect  to,  reserved,  1875,  §  24, 
pp.  116—117 

PAYMENT 

by  garnishee  to  judgment  creditor  attaching,  a  valid  diachaige  agunsi 
judgment  debtor,  0.  45,  R.  8,  p.  818 

PAYMENT  INTO  COURT, 

where  action  for  debt  or  damages,  defendant  may  pay  into  Court,  specify- 
ing daun  or  cause  of  action  in  respect  whereof  payment  is  made, 
payment  into  Court  to  be  pleaded  m  his  defence,  0.  80,  R.  1,  p.  225 

how  payment  to  be  made,  notice  of  payment  to  be  served,  0.  80,  R  2, 
p.  225 

form  of  notice,  ib.    App.  B,  5,  p.  375 

plaintiff  may  accept,  in  satis&ction,  and  give  notice  of  acceptance,  0. 80, 
R.  4,  p.  225 

form  of  notice,  0.  .80,  R.  4,  p.  225,  App.  B,  6,  p.  874 

may  tax  his  costs,  and  if  not  paid  within  forty-eight  honn  sign  judgment 
for  them,  O.  80,  R.  4,  p.  226 

no  deftoce  could  be  set  up  under  plea  of,  which  would  not  be  good  undar 
general  issue,  p.  226 

nor  could  any  defenoe  be  set  up  in  mitigation  of  damagea  which  would  be 
bar  to  whole  action,  p.  226 
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of  smftller  sum  than  amount  of  claim  could  not  be  pleaded  to  indebitatus 

counts,  p.  226 
mode  of  pleading  it  to  common  money  counts,  p.  226 
to  liquid  claims,  pp.  226^227 
to  unliquidated  damages,  p.  227 
where  other  pleas,  p.  227 

costs  under  R  G.  H.,  1858,  Rule  12,  in  respect  of,  pp,  227—228 
when  costs  should  be  taxed,  p.  228 
where  actions  consolidated,  p.  228 
money  paid  in,  when  taken  out  was  '^  recovered  "  under  County  Courts 

Acts  so  as  to  depriye  plaintiff  of  costs,  p.  228 
effect  of  plea  of,  as  sdmission  of  cause  of  action  unchanged,  p.  228 
of  amount  claimed  in  respect  of  defendant's  lien,  0.  52,  R.  6,  pp.  337—338 
may  be  directed  by  interim  order  where  right  appears  on  pleadings,  or  to 

the  satisfaction  of  Court  or  Judge  on  affidavit,  ib, 

PAYMENT  OUT  OF  COURT.    See  Taxisq  Mobet  out  op  Court. 

PENDING, 

business  transferred  to  new  Courts,  §  22,  pp.  21—22 

PENSION, 

Judge's  right  to,  saved,  §  11,  pp.  10—12 

of  existing  Judges,  to  be  calculated  on  present  service  and  service  in  High 

Court  or  Court  of  Appeal,  §  11,  pp.  10—12 
of  future  Judges,  §  14,  pp.  13—14 
of  Judges  of  High  Court,  §  14,  pp.  13—14 
of  Lord  Chief  Justice,  §  14,  pp.  18—14 
of  Master  of  the  Rolls,  ib. 
of  Lord  Chief  Justice  of  the  Common  Pleas,  ib. 
of  Lord  Chief  Baron,  ib. 
of  ordinary  Judges  of  Appeal,  £b. 

of  Judges,  to  be  granted  by  Letters  Patent,  §  14,  pp.  13—14 
fifteen  years*  service  to  entitle  Judge  to,  §  14,  pp.  13 — 14 
of  Judges,  how  to  be  paid,  §  15,  p.  14 
of  Judge,  to  be  charged  on  Consolidated  Fund,  §  15,  p.  14 
of  existing  officers,  not  to  be  altered  by  Rule  of  Court,  §  81,  p.  86 
of  officers,  §  85,  p.  88 
interpretation  of,  §  100,  p.  99 

PERISHABLE  GOODS, 

may  be  ordered  to  be  sold  at  once,  0.  52,  R.  2,  p.  335 

PERMANENT  JUDGES, 

of  High  Court  number  of,  1875,  §  8,  p.  99,  amending  1873,  §  5,  pp.  4—5 

PERSON, 

interpretation  of,  0.  63,  p.  858 

PERSONAL  OFFICERS, 

of  Judges  appointed,  §  79,  pp.  84—85 ;  slightly  amended,  1875,  §  85,  p.  126 
to  perform  duties  of  crier  in  Court  or  on  dreuit,  or  of  usher  or  tnunbearor, 

§  79,  pp.  84—85 
not,  as  such,  entitled  to  pension,  §  85,  p.  88 

P  p  2 
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PERSONAL  REPRESENTATIVE, 

of  party  dying  pendente  lite,  may,  by  order  of  Judge^  be  mads  party,  «r 
■enred  with  notice,  O.  60,  R.  2,  p.  317 

PETITION, 

eyidenoe  on,  may  be  by  affidavit,  0.  87,  R.  2,  pp.  289 — ^290 
of  appeal  abolished,  0.  58,  R.  2,  pp.  843—344 

PETITIONER, 

interpretation  o^  §  100,  p.  95 

PETTY  SESSIONS. 

appeal  from,  to  be  heard  before  Diviuonal  Court,  §  45,  p.  60 

PLACE  OF  TRIAL, 

to  be  Middleaez,  unleaa  otherwise  named  in  statement  of  <:hkiin,  O.  36,  R- 

1,  p.  277 

PLAINTIFF, 

interpretation  of,  §  100,  p.  95 

may  assign  his  cause  to  any  Division,  1875,  §  11,  pp.    53,  107 — lOS; 

amending  §  35  of  1873,  pp.  52—54 
suing  in  representative  capacity,  0. 3,  R.  4;  indorsement  to  show  capadtfr 

O.  3,  R.  4,  p.  136 
solicitor  of,  liable  to  pay  costs  of  taxation,  if  more  than  oiie-«izth  dis- 
allowed, where  defendant  pays  within  time  limited  by  indoxvement  on 

writ»  O.  3,  R.  7,  pp.  187—138 
address  of,  to  be  indorsed  on  writ,  0.  4,  R.  1, 139 
suing  in  person,  to  indorse  his  address  for  service,  0.  4,  R.  2, 189 
his  occupation,  ib, 
his  place  of  residence,  ib. 
suing  in  person,  to  give  lus  address  on  writ  issued  out  of  District  Begistiyr 

O.  4,  R.  3,  pp.  189—140 
may  mark  action  in  Chancery  Division  with  name  of  Judge,  as  he  thinks 

fit,  0.  5,  R.  4,  pp.  140—141 
to  prepare  writ  of  summons,  0.  5,  R.  5,  p.  141 
disclosure  by,  order  as  to,  0.  7,  pp«  144 — 145 
plaintiffs  suing  in  name  of  firm,  to  declare  and  demand  of  defendant 

names  and  addresses  of  members,  0.  7,  R.  2,  p.  144 
renewing  writ  to  deliver  memorandum  to  proper  officer,  0.  S,  R  h 

pp.  145—146 
may  apply  for  guardian  ad  litem  to  defendant,  who  has  not  appeared, 

0.  13,  K  1,  p.  161 
where  writ  specially  endorsed,  on  defendant's  default  of  appearance  may 

sign  judgment  for  debt,  interest,  and  costs,  0. 13,  R.  3,  p.  166 
where  some  defendants  appear,  and  some  make  default  to  such  writ,  may 

sign  judgment  against  de&ulters,  and  proceed  against  others,  O.  IS,  R.  4, 

pp.  167—168 
fdtemative  of,  under  old  Rule,  p.  168 
on  failure  by  defendant,  to  appear  where  claim  is  liquidated,  but  writ  not 

specially  indorsed,  no  statement  of  claim  required,  may  file  affidavit  of 

service  and  statement  of  particulars  of  demand,  and  enter  final  judgmsotr 

0. 13,  R.  5,  p.  163 
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on  failure  by  defendAnt,  to  appear  where  olaim  unliquidated,  may  enter 

interlocutory  judgment,  and  sue  out  writ  of  inquiry,  or  have  damages 

otherwiae  aaaeased,  0. 18,  R.  6,  pp.  168—169 
in  action  for  reooyery  of  land,  if  no  appearance,  or  appearance  limited  to 

part^  may  haye  judgment  for  undefended  part,  0.  13,  R.  7,  p.  169 
where  in  such  action  claim  ia  indorsed  for  meeue  profits,  etc,  may  enter 

judgment  for  land  under  Rule  7,  and  proceed  under  other  rules  for 

other  dainiB,  0. 18,  R.  8,  p.  169 
in  Chancery,  Probate,  and  other  actions,  not  otherwise  provided  for  in 

default  of  appearance,  may  file  affidavit  of  service,  and  proceed  as  if 

appearance  had  been  entered,  0. 18,  R.  9,  pp.  169 — 170 
in  Admiralty  actions  in  rem,  in  default  of  appearance,  how  to  proceed, 

0. 13,  R.  10,  pp.  170—171 
on  defendant  appearing  to  writ  specially  indorsed,  may  file  affidavit  that 

he  believes  defendant  has  no  defence,  and  call  on  defendant  to  show 

cause  against  judgment,  0. 14,  R.  1,  pp.  171 — 172 
to  make  such  application  by  summons,  O.  14,  R.  2,  p.  172 
may  have  judgment  for  part,  while  defence  allowed  as  to  residue,  O.  14, 

R  4,  p.  178 
may  be  joined  in  whom  any  relief  is  claimed  to  be  vested,  0. 16,  R.  1, 

p.  174 
judgment  may  be  given  for  one  or  more  of  such  without  amendment,  ib. 
Court  may  substitute  for  or  add  to  plaintijQT  suing,  0. 16,  R.  2,  p.  175 
may  join  all  or  any  persons  liable  on  same  contract  as  defendants,  0. 16, 

R.  6,  pp.  176—176 
in  doubt  as  to  whom  his  remedy  lies  against,  may  join  those  as  to  whom 

he  doubts,  0. 16,  R.  6,  p.  177 
no  one  to  be  added  as  being  sui  juris,  or  as  next  friend  to,  without  his 

consent,  0. 16,  R.  18,  pp.  180—190 
mii^oinder  of,  in  Chancery  formerly,  p.  181 
at  Common  Law,  p.  181 
in  actions  ex  delicto^  p.  181 
in  Chancery,  no  objection  for  want  oi^  if  party  before  Court  as  defendant, 

p.  184 
in  action  ex  contractu  at  Common  Law,  absence,  of  ground  of  objection, 

p.  184 
if  grounds  alleged  for  omission  of,  which  defendant  disputed,  practice, 

p.  184 
on  plea  in  abatement  or  notice  of  objection  for  absence  o^  defendant 

might  amend  without  leave,  p.  185 
efiect  of  9  O.  4,  c.  14,  as  to,  p.  187 
costs  where  on  plea  in  abatement  amendment  by,  and  defendant  paid  on 

part  and  pleaded  general  issue  as  to  residue,  p.  189 
application  to  strike  out  or  substitute  by  motion  or  summons,  0. 16, 

R.  14,  p.  190 
to  amend  and  serve  amended  copy  writ,  where  defendant  added,  0. 16, 

R.  15,  p.  190 
Oourt  may  direct  notice  to  be  given  to  third  person  by,  0. 16,  R,  19« 

pp.  191—192 
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whare  penon  aenred  under  0. 16,  B.  18,  wishes  to  dispute  dsim,  to  cnUr 

appesnnoe,  0. 16,  R.  20,  p.  192 
may,  subject  to  rules,  unite  serersl  csuses  of  action  in  same  sction  oa 

statement  of  daim,  0. 17,  R.  1,  pp.  192—193 
daims  of,  jointly,  may  be  joined  with  seyersl  eltims  of  any,  agaunst  nme 

defendants,  0. 17,  R.  6,  p.  198 
to  deliver  statement    of   complaint,  subject  as  stated,    O.  19,  B.  2, 

pp.  194—196 
to  deliTer  statement  of  reply,  ib. 
where  plaintiff  seeks  relief  on  distinct  causes  of  complaint  founded  on 

distinct  facts,  to  state  them  distinctly  and  separately,   O.  19,  B.  9, 

pp.  197—198 
in    probate    if,   deny  defendant's  interest  he  must  state    so^    0.  l^r 

R.  12,  p.  198 
if  after  statement  of  defence  has  been  deliyered  groonda  of  defeoM 

against  set-off  or  counter-claim  set  up  arise,  may  plead  it  in  reply 

either  alone  or  with  other  grounds,  0.  20,  R.  1,  p.  205 
if  it  arises  after  deliyeiy  of  reply,  may  within  eight  daya  after  it  szifie» 

and  by  leave  of  Court  deliver  further  reply,  0.  20,  R.  2,  p.  205 
may  after  delivering  his  confession  of  defence  sign  judgment  for  his  eosis 

up  to  the  time  of  pleading  the  defence,  0.  20,  R  2,  p.  205 
if  defendant  do  not  state  that  he  does  not  require  statement  of  daim,  to 

deliver  statement  within  six  weeks  from  defendant*8  appearance,  0. 21, 

R.  1  (a),  p.  206 
may  at  any  time  after  issue  of  writ  deliver  statement  with  writ,  or  notion 

in  lieu  of  writ,  0.  21,  R.  1  (b),  p.  206 
but  not  after  six  weeks  from  appearance,  unless  by  leave,  ib. 
delivering  statement  without  being  required,  may  be  ordered  to  pay  coitSr 

0.  21,  R.  1  (c),  p.  206 
in  probate,  may  deliver  statement  within  six  weeks  from  defendsnt's  sp* 

pearance  or  time  limited  for  appearance ;  but  if  defendant  appear,  not 

bound  to  deliver  till  defendant  has  filed  affidavit  of  scripts,  O.  21,  B-  ^r 

pp.  206—207 
in  Admiralty  actions  in  rem,  to  deliver  statement  of  daim  within  twelve 

days  from  appearance,  where  writ  specially  indorsed,  to   deliver  as 

statement  of  claim  notice  that  claim  is  indorsed  on  writ,  0.  21,  R>  ^i 

p.  207 
may  be  ordered  to  deliver  further  statement,  ib. 
where  set-off  or  counter-claim  established,  Court  may  give  judgment 

against,  0.  22,  R.  10,  p.  209 
may  obtain  leave  to  discontinue  action,  O.  23,  pp.  209 — 211 
to  deliver  reply  within  three  weeks  from  deliveiy  of  last  of   defenoesi 

unless  time  extended,  0.  24,  R.  1,  p.  212 
may  without  leave  amend  statement  of  daim  before  time  limited  for 

reply,  or  if  no  defence  delivered,  within  four  weeks  from  last  appear- 
ance, 0.  27,  R.  2,  p.  213  < 
might  enter  nolle  prosequi,  on  bad  count  or  breach,  and  pay  costs  thereoo, 

p.  216 
on  demurrer  to  whole  statement  of  claim  allowed,  to  pay  to  demurring 

defendant  whole  costs  of  action,  O.  28,  R.  9,  pp.  220—221 
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if  bound  to  deliTer  itftteinent  of  (daim,  he  fail  to  do  bo  in  time,  defendant 

may  apply  to  diamiM  him  with  costs  for  want  of  proaecution,  0.  29 

R.  1,  pp.  221—222 
if  daim  of,  only  for  liquid,  demand,  and  defendant  do  not  in  time  deliver 

defence  or  demurrer,  may  enter  final  judgment  with  coata,  O.  29,  R.  2, 

p.  222 
if  more  than  one  defendant  in  auch  action,  may  have  judgment  againat 

defaulter  without  prejudice  to  caae  aa  to  othera,  0.  29,  B.  8,  p.  222 
if  claim  be  for  detention  of  goods  or  damagea  in  like  caae  aa  mentioned  in 

Rule  2,  entitled  to  enter  interlocutory  judgment  and  proceed  to  have 

damagea  aaaeaaed,  0.  29,  R.  4,  p.  222 
if  more  than  one  defendant  in  auch  caae,  interlocutory  judgment  againat 

defaulter  without  prejudice  aa  to  othera,  0.  29,  R.  5,  pp.  222—223 
if  daim  be  for  liquid,  demand  and  alao  for  detention  of  goods  or  damages, 

both  couraes  may  be  followed  aa  againat  defaulter,  O.  29,  R.  6,  p.  228 
in  action  for  recovery  of  land,  entitled  to  judgment  for  possession  and 

coata  againat  defaulter,  O.  29,  R.  7,  p.  228 
where  on  writ  for  recovery  of  land,  claim  for  mesne  profita,  etc.,  indoraed, 

and  defendant  makea  default,  may  aign  judgment  againat  defaulter,  and 

proceed  aa  in  RR.  4  and  5,  0.  29,  R.  8,  p.  228 
in  actions  not  mentioned  la  rules,  where  defendant  in  default^  may  act 

down  on  motion  for  judgment,  O.  29,  R.  10,  pp.  223 — 224 
in  such  action  aa  laat  mentioned,  where  one  of  aeveral  defendants  in 

default,  may  either  set  down  againat  defaulter  at  once  or  at  time  when 

entered  for  trial,  or  aet  down  on  motion  for  judgment,  againat  othera, 

O.  29,  R.  11,  p.  224 
on  failure  of,  to  reply  or  demur,  pleadings  to  be  dosed  at  time  for  reply  or 

demurrer,  and  last  pleading  deemed  admitted,  0.  29,  R.  18,  p.  224 
if  iaaue  arise  not  between,  and  defendant,  and  one  party  fail  to  deliver 

proper  pleading,  other  party  may  apply  for  auch  judgment  againat  him 

aa  he  may  aeem  entitled  to,  0. 29,  R.  18,  p.  224 
money  paid  into  Court  may  be  paid  out  to,  or  to  aolidtor  of,  on  written 

authority  of,  0.  80,  R  8,  p.  225 
may  accept  auch  money  in  satisfaction  of  cauae  in  respect  whereof  it  is 

paid,  and  give  notice  of  acceptance,  0.  80,  R.  4,  pp.  226 — 226 
if  he  acoepta  in  satisfaction  of  entire  cause  of  action,  may  tax  costs,  and 

in  default  of  payment  within  forty-eight  hours  sign  judgment  for 

costs,  ib. 
may  deliver  interrogatories  at  time  of  delivering  statement  of  daim  or 

thereafter  not  later  than  close  of  pleadings,  without  order,  or  at  any 

time  by  leave,  0.  81,  R.  1,  pp.  228—229 
was  entiUed  to  discovery  of  what  would  repel  defendant's  case,  p.  231 
whether  entitled  to  know  what  defendant'n  case  was,  though  not  how 

defendant  supported  it,  p.  232 
course  formerly  where  plaintiff  required  inspection  of  documents,  p.  261 
since  15  &  16  Vict  c.  86,  §  20,  p.  261 

failing  to  comply  with  order  to  answer  interrogatories  or  discover  docu- 
ments liable  to  attachment,  and  to  have  action  dismissed  for  want  of 

prosecution,  0.  81,  R.  20,  p.  269 
special  case  to  be  printed  by,  and  signed,  0.  84,  R,  8,  p.  278 
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if  he  propose  to  try  eLwwhere  than  in  Middlesex  to  nime  in  his  statement 

of  claim  where,  0.  86,  R.  1,  p.  277 
with  reply  to  giye  notice  of  mode  of  trial,  O.  86,  R.  8,  p.  278 
if  he  do  not  within  mx  weeks  from  close  of  pleadings  give  notice  of  trial, 

defendant  may,  before  notice  served,  give  notice  electing  mode,  and 

thereupon  plaintiff  within  four  days  may  elect  Judge  and  juiy,  O.  86, 

R.  4,  p.  278 
under  former  law  time  did  not  begin  to  run  against,  as  to  notice  of  trial, 

until  issue  joined  between  him  and  all  defendants,  or  they  were  other- 
wise disposed  o^  p.  278 
where  neither,  nor  defendant  has  given  notice  to  try  before  Jadge 

and   jury,   or,   in   cases    under   §  67,   where    party   desires   other 

mode  than  that  named,  he  may  apply  to  Court  or  Judges  0.  86,  B.  5, 

^279 
if  rule  for  costs  of  day  for  not  proceeding  to  trial  were  obtained,  course 

for,  to  adopt  if  he  objected,  p.  282 
on  notice  where  either  party  may  enter  for  trial,  if  both  enter,  trial  to  take 

effect  on  plaintiff's  entry,  0.  86,  R.  15,  p.  284 
when  action  called  on  if  defendant  do  not  appear,  may  prove  hia  case 

where  onus  lies  on  him,  0.  86,  &.  18,  p.  285 
if  defendant  appear  and  plaintiff  make  default,  defendant^  if  he  have  no 

counter-claim,  entitled  to  judgment,  but  if  he  have  counteridaim  he 

may  prove  it  so  far  as  onus  on  him,  O.  36,  R.  19,  p.  286 
within  fourteen  days  from  consent  to  take  evidence  by  affidavit,  to 

file  affidavit  and  deliver  lists  to  defendant  or  solicitor,  0.  88,  B.  1, 

p.  291 
within  fourteen  days  or  time  agreed  on  after  such  delivery  to  receive  hat 

of  defendant's  affidavits,  0.  88,  R.  2,  p.  291 
within  seven  days  from  such  period  or  other  time  agreed  to  file  affidavits 

in  reply  and  deliver  list  thereof,  0.  88,  R.  8,  p.  291—292 
where  no  direction  for  entry  of  judgment,  may  set  down  action  on  motion 

for  judgment,  0.  40,  R.  8,  p.  296 
where  issues  have  been  ordered  to  be  tried  or  otherwise  determined,  may 

set  down  action  on  motion  for  judgment  as  soon  as  issues  are  determined, 

O.  40,  R.  7,  pp.  297—298 
bankruptcy  and  insolvency  of,  when  action  not  to  abate,  formerly,  p^  820 

—821 
assignment  not  being  of  plaintiff's  entire  interest,  p.  825 
where  interest  of  sole,  determined,  p.  826 
consolidation  refused  where,  different^  p.  831 
no  order  would  be  made  that,  should  submit  to  verdict  in  case  of  oonsoli* 

dation,  p.  884 
if,  proceed  after  order  against  him  in  a  consolidation  case,  p.  884 
'    Act  provides  for  application  for  inspection  by  defendants  and,  p.  887 
Court  refused  order  on,  to  produce  specimens,  p.  887 
application  may  be  made  under  Rule  2  or  3  of  0.  52,  on  notice  to,  after 

appearance,  0.  52,  R.  4,  p.  837 
application  under  Rule  1  of  Order  52  by,  at  any  time  after  his  right 

appears  by  pleadings,  or,  if  none,  by  affidavit,  O.  52,  R.  5,  p.  887 
may,  without  leave,  serve  any  notice  of  motion,  etc.,  on  any  defendant  who 
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haa  been  nerved  with  writ  of  Bummons,  but  haa  not  appeared,  0.  58, 

R.  7,  pp.  889—840 
by  leave  of  Court  or  Judge,  obtained  ez  parte,  may  aerre  notice  of  motion 

on  any  defendant  with  writ  of  aummons,  or  after  writ  before  time  for 

appearance,  O.  68,  R.  8,  p.  840 
Su  Pabtt 

PLEA, 

in  abatement,  aboliabed,  0. 19,  R.  18,  p.  198 

of  not  guilty  by  atatute,  retained,  0. 19,  R.  16,  p.  199 

PLEADING, 

interpretation  of,  §  100,  p.  96 

may  be  regulated  by  additional  Rulea,  1876,  §  17,  pp.  110—111 

Order  aa  to,  0. 19,  pp.  194—204 

new  rulea  aubstituted,  0.  19,  R.  1,  p.  194 

on  oath  aboliabed,  p.  196 

to  contain  merely  atatement  of  material  facta,  0.  19,  R.  4,  p.  196 

ognature  of  oounael  to,  not  needful,  ib. 

at  law,  aawiniilatied  to,  in  Equity,  p.  196 

of  three  folioa  or  upwarda  muat  be  printed,  0. 19,  R.  6,  p.  197 

mode  of  delivery  of,  0. 19,  R.  6,  p.  197 

to  be  delivered  and  marked  with  date  of  delivery,  reference  to  letter,  and 

number  of  action,  Diviaion  and  Judge,  if  any,  to  which  and  whom 

aaaigned,  title  of  aotbn,  deacription  of,  and  name  and  place  of  buaineaa 

of  aolicitor  and  agent,  if  any,  delivering,  or  name  and  addreaa  of  party, 

if  acting  in  penon,  0. 19,  R.  7,  p.  197 
«Uegationa  of  fact  in,  not  being  petition  or  aummona,  if  not  denied  or 

atated  to  be  not  admitted,  to  be  taken  aa  admitted,  0. 19,  E.  17,  p.  199 
each  party  to,  muat  allege  all  facta  not  in  previoua  pleadings  on  which  he 

intenda  to  rely,  0. 19,  R.  18,  pp.  199—200 
to  contain  no  inconaiatent  claima  or  allegationa,  except  by  way  of  amend- 
ment, 0. 19,  R.  19,  p.  200 
general  deniala  In,  not  generally  aufficient,  0. 19,  R  20,  p.  200 
effect  of  material  documenta  may  be  atated  in,  without  aetting  out  worda, 

0. 19,  R  24,  p.  202 
malice,  fraudulent  intention,  knowledge,  or  other  condition  of  mind,  may 

be  alleged  in,  without  aetting  out  droumatancea,  O.  19,  R  26,  p.  208 
may  allege  notice  aimply,  unleaa  predae  terma  be  matierial,  0. 19,  R  26, 

pp.  202—208 
may  aimply  allege  implied  contract^  with  reference  to  oircumatancea,  0. 19, 

R.  27,  p.  208 
oeed  not  all^  preaumption  of  law  unleaa  apecifically  denied,  0. 19,  R  28, 

pp.  208^204 
in  action  proceeding  in  Diatrict  Regiatry,  to  be  filed  there,  0. 19,  R  29, 

p.  204 
may  be  waived  by  oonaent  in  Admiralty,  and  preliminary  Act  opened  and 

proceeded  on,  0. 19,  R  80,  p.  204 
order  aa  to  pleading  mattera  ariaing  pending  action,  0.  20,  p.  206 
Ao  pleading  aubaequent  to  reply,  without  leave,  aave  joinder  of  iiaue,  0. 24, 

R  2,  p.  212 
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soboeqaent,  to  be  deliTeffed  within  four  cUyB  from  last  preocding,  O.  24, 
R.  3,  p.  212 

eloflo  of,  on  joinder  of  inae  without  new,  0.  20,  p.  212 

where,  fail  sufficiently  to  define  iasueB,  Judge  may  direct  partiea  to  pre- 
pare iasuee,  O.  26,  pp.  212— 21S 

Order  as  to  amendment  of,  O.  27,  pp.  218—214 

Court  may  allow,  to  be  amended  at  any  stage,  0. 27,  R.  1,  p.  213 

in  cases  not  specially  provided  for  by  rule,  any  party  may  apply  for  leave 
to  amend  any,  0.  27,  £.  6,  p.  214 

how  to  be  amended,  O.  27,  K.  8,  p,  214 

to  be  reprinted  where  amendments  numerous,  ib 

amended,  to  be  marked,  with  date,  &c^  of  amendment^  0.  27,  R.  9, 
p.  214 

amended,  to  be  delivered  within  time  allowed  for  amendment,  0.  27,  R.  10, 
p.  214 

any  party  may  demur  to,  or  to  any  part  of,  setting  up  distinct  caae^  0. 28, 
a  l,p.215 

not  to  be  amended  pending  demurrer  without  leave,  0.  28,  R.  7,  p.  220 

where  demurrer  allowed,  part  of,  demurred  to,  to  be  deemed  as  between 
parties  to  demurrer  to  be  struck  out,  0.  28,  R.  10,  p.  221 

on  default  of  party  to  plead  or  demur  to  last,  pleadings  deemed  to  be 
closed  at  time  for,  and  last,  deemed  admitted,  0.  29,  R  12,  p.  224 

profert  made  instmment  set  out,  part  of,  of  party  making  profert, 
p.  246 

any  party  may  on,  give  notice  that  he  admits  whole  or  part  of  case  set 
up  by  opponent,  0.  32,  R.  1,  p.  270 

party  entering  action  for  trial,  to  deliver  to  officer  oopy  of,  for  Judge, 
O.  3tf,  R.  17,  p.  285 

any  party  may  apply  for  such  order  as  on  admissions  on,  he  is  entitled 
to,  without  waiting  for  determination  of  other  questions,  0. 40,  R.  11, 
pp.  298—299 

application  may  be  made  so  soon  as  the  right  of  applicant  appears  on  the, 
O.  40,  R.  11,  p.  299 

party  entering  judgment  to  deliver  to  officer  copy  of  whole,  in  action, 
other  than  petitions  or  summonses  printed,  except  such  parts  as  other- 
wise ordered,  0.  41,  R.  1,  p.  299 

copy  already  delivered  on  entering  previous  judgment  in  some  action  need 
not  be  re-delifered,  0.  41,  R.  1,  p.  299 

application  for  order  under  R.  1,  of  0.  62,  may  be  made  by  plaintiff  at 
any  time  after  his  right  appears  by,  or  if  none  by  affidavits  to  the  satis- 
faction of  Court  or  Judge,  0.  62,  R.  6,  p.  337 

where  claim  or  counter-claim  is  made  to  specific  property,  not  land,  in 
hands  of  opposite  party,  not  disputing  title,  but  claiming  lien.  Court  or 
Judge  as  soon  as  such  claim  appears  from,  or  is  made  to  appear  by 
affidavit,  may  order  party  claiming  property  to  pay  into  Court  money 
claimed  on  security  of  it  and  interest,  &c.,  and  that  on  such  payment 
property  may  be  given  up  to  party  claiming  it»  O.  62,  R.  6,  pp.  337 — 
338 

not  to  be  amended  or  delivered  in  long  vacation,  except  by  direction  of 
Court  or  Judge,  O.  67,  R.  4,  p.  348 
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time  of  long  vacation  not  reckoned  in  time  for  filing,  amending;  or 

deliyexing,  unless  by  order,  0.  67,  R.  5,  p.  843 
rules  where,  &c.  to  be  printed,  and  offioe  oopy  to  be  taken  aa  to  printing; 

fto.,  12  Aug.,  1875,  0.  5,  p.  451—453 
aa  to,  &c.,  when  higher  scale  of  costs  applicable^  taidng  officer  may  make 

reasonable  allowance  in  lieu  of  marked  allowances  for  instrucUons,  and 

preparing  and  drawing,  12  Aug.,  1875,  0.  6,  Sp.  AIL,  and  Qwi.  Pror.  1, 

p.  462 
as  to  deliveiy  of,  &c.,  feee  not  to   be  allowed  when  same   solicitor 

is  for  both  parties,  unless  where  necessary  to  make  affidavit  of  service, 

12  Aug.,  1875,  O.  6,  Sp.  AIL,  and  Gen.  Prov.  6,  p.  463 

PLEAS.  COURT  OF,  AT  DURHAM, 

jurisdiction  of,  vested  in  High  Court,  §  16,  p.  15 

PORTIONS, 

or  other  charges  on  land,  raising  o^  assigned  to  Chancery  Division,  §  84, 
pp.  49—50 

POSSESSION, 

writ  o^  the  way  to  enforce  judgment  for  the  recovery  of  land,  0.  42,  R.  8, 
p.  801 

order  as  to  writ  of,  0.  48,  pp.  815 — 816 

judgment  for  the  recovery  of  land  may  be  enforced  by  writ  o^  aa  hereto- 
fore, 0.  48,  R.  1,  pp.  315 — 316 

description  of  land  recovered  in,  p.  SI  5 

duty  of  sheriff  in  giving,  pp.  315 — 316 

how  Court  regulates  execution  of  writ  of,  p.  816 

where  by  judgment,  party  ia  ordered  to  deliver  up,  of  land]  to  another 
party  prosecuting  the  judgment,  entitled,  on  showing  the  judgment 
and  disobedience  to  it,  to  a  writ  of,  0.  48,  R.  2,  p.  316 

form  of  indorsement  in  Admiralty,  action  of,  App.  A.,  p.  2,  §  6,  jf.  4,  5, 
6,  7,  8,  and  9,  pp.  367—368 

of  ship,  forms  of  statement  of  claim,  defence,  reply,  and  rejoinder  in  action 
for,  App.  C,  21,  pp.  420 — 421 

form  of  praecipe  for  writ  of,  App.  E,  7,  p.  489 

form  of  writ  of  App.  F,  7,  p.  445 

POSTPONEMENT, 

of  operation  of,  §§  20,  21,  and  55  of  principal  Act,  1875,  §  2,  pp.  98—99 
of  trial,  see  Tbial. 

POUNDAGE, 

fees  may  be  levied  in  every  case  of  execution,  0.  42,  R.  18,  p.  808 

PRACTICE, 

may  be  regulated  by  additional  Rules,  1875,  §  17,  pp.  110— 111,  partly 

amending,  §§  68, 79,  and  74  of  1873,  pp.  72—75,  77 
in  criminal  causes,  and  in  Crown  cases  reserved,  retained,  as  hitherto, 

1875,  §  19,  p.  112,  re-enacting  §  71  of  1873,  p.  76,  repealed  by  1875,  § 

83,  and  Sohed.  2,  pp.  125—448 
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PRiBCIPE, 

no  writ  of  ezecation  to  Ibbuo  without,  filed  for  it  signed  by  eolieitor  or 

party  iMoing  it,  0.  42,  R.  10,  p.  802 
form  of,  for  fieri  fmaaa,  App.  E,  p.  487 
fonn  o^  for  elegit,  App.  B,  2,  p.  487 
fonn  o^  for  Tenditaoni  exponaa,  App.  E,  8,  p.  438 
form  of,  for  fieri  fMuas  de  bonis  eoeleeiastioii,  App.  E,  4,  p.  488 
form  of,  for  sequeetrari  laciaa  de  bonia  eocleaiaaticiay  App.  E,  5,  p.  488 
form  of,  for  writ  of  sequeetration,  App.  E,  6,  p.  489 
form  of,  for  writ  of  poueasion,  App.  E,  7*  p.  488 
form  o^  for  writ  of  deliyeiy,  App.  B,  8,  p.  489 
form  of,  for  writ  of  attachment,  App.  B,  9,  p.  489 

PRECEDENCE, 

of  Judges  to  be  appointed  to  fill  certain  vacancies,  §  6,  pp.  4 — 6 

of  Judges  of  Court  of  Appeal  and  High  Court,  1876,  §  6,  p.  102;  in 

substitution  for  1878,  §  10,  pp.  9—10;   repealed,  1875,  §  88  and 

scbed.  2,  pp.  126, 448 

PRELXMIKABT  ACT, 

in  actions  for  collision  in  Admiralty,  to  be  filed  before  pleading;i  deliTered, 

0. 19,  R.  80,  p.  204 
contents  of,  0. 19,  R.  80,  p.  204 
pleadings  may  be  waived  by  consent,  and  preliminary  Acts  opened  and 

evidence  taken  on  them,  0. 19,  B.  30,  p.  204 

PRESIDENT 

of  the  High  Court,  the  Lord  Chief  Justice  to.be,  in  the  abaenoe  of  the 

Chancellor,  §  6,  pp.  4*— 6 
of  Divisional  Courts  to  be  the  senior  Judge  present,  §  40,  pp.  66 — 67 
of  the  Privy  Council  to  give  directions  to  registrar  and  officers  of,  as  to 

attendance  at  Divisional  Appeal  Courts,  §  55,  p.  64;   postponed  by 

1876,  §  2,  pp.  98—99 
of  Divisional  Court  to  exercise  authority  of  Supreme  Court  over  officera 

attached  to  Division,  §  84,  pp.  87—88 
of  Court  of  Appeal  to  be  the  Chancellor,  1876,  §  6,  p.  102 ;  in  substitution 

for  1878,  §  10,  pp.  9—10 ;  repealed,  1876,  §  38  and  ached.  2,  pp.  126, 

448 

PRESUMPTION  OF  LAW, 

need  not  be  alleged  in  pleadings,  unless  specifically  denied,  0. 19,  R.  28, 
pp.  208—204 

PRINT, 

writ  of  summons  to  be  in,  or  written,  0.  6,  R.  6,  p.  141 
every  pleading  which  shall  contain  less  than  three  folios,  may  be  either  in 
writing  or  in,  or  partly  written  and  partly  printed,  and  every  other 
pleading^  not  being  petition  or  summons,  shall  be  in,  O.  19,  R.  6, 

p.  197 
affidavit  in  answer  to  interrogatories  to  be  in,  0.  81,  R.  7,  p.  246 
of  special  case  to  be  delivered  by  fplaintiff,  for  the  use  of  each  of  the 

Judges,  O.  84,  R.  3,  p.  278 
of  pleadings  to  be  delivered  to  proper  officer  on  entering  action  for  trial, 

O.  86,  R.  17,  p.  286 
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when  evidence  is  by  affidavit,  Buch  evidence  ahall  be  in,  0.  38,  R.  6^ 
p.  298 

of  pleadings,  except  of  any  petition  or  sonimons,  to  be  delivered  to  the 
proper  officer  on  entering  judgment^  0.  41,  &  1,  p.  299 

where  evidence  below  has  not  been  printed,  the  Court  below,  or  a  Judge 
below,  or  the  Court  of  Appeal,  or  a  Judge  thereof,  may  order  the  whole 
or  any  part  thereof  to  be  printed  for  the  purpose  of  appeal ;  anyone 
printing  without  such  order  shall  bear  the  costs  thereof,  unless  the  Court 
of  Appeal  or  a  Judge  thereof  shall  otherwise  order,  O.  68,  R.  12, 
pp.  839—840 

when  any  written  deposition  of  a  witness  has  been  filed  for  use  on  a  trial, 
such  deposition  shall  be  printed,  unless  otherwise  ordered,  12  Aug., 
1876,  0.  1,  p.  460 

the  Rules  of  Court  as  to  printing,  depositions,  and  affidavits,  to  be  used 
on  a  trial,  shall  not  apply  to  depositions  and  affidavits  which  have  pre- 
viously been  used  upon  any  proceeding  without  having  been  printed, 
12  Aug.,  1876,  0.  2,  p.  460 

other  affidavits  than  those  required  to  be  printed  by  0.  88,  R.  6,  may  be 
printed,  if  all  the  parties  interested  consent,  or  the  Court  or  a  Judge  so 
order,  12  Aug.,  1876,  O.  8,  p.  460 

the  8rd  rule  of  0.  84  shall  apply  to  a  special  case,  pursuant  to  13  k  14 
Vict  c  86,  12  Aug.,  1876,  0.  4,  p.  261 

regulations  where  pleadii^gs,  fto.  are  to  be  printed,  and  office  copy  to  be 
taken,  12  Aug.,  1876,  O.  6,  pp.  461—468 

PRINTING, 

description  of,  prescribed,  0.  66,  R.  2,  p.  842 

PRIVILEQE.    Su  DiscovxRT,  &c 
of  Judges  saved,  §  11,  p.  10 

jurisdiction  of,  in  Admiralty  and  Lunacy  Appeals  transferred  to  Appeal 
Court,  §  18,  (6)  p.  18 

PRIVY    COUNCIL, 

appeal  to,  abolished,  §  20,  p.  19 

provision  postponed,  1876,  §  2,  p.  99 

power  to  transfer  to  Court  Of  Appeal  jurisdiction  of,  by  Order  in  Council, 

§  21,  pp.  20—21 
postponed,  1876,  §  2,  p.  99 
persons  appointed  to  attend  appeals  to,  under  judicial  committee  acts, 

may  attend  Divisional  Court  of  Court  of  Appeal,  §  21,  p.  64 
postponed,  1876,  §  1,  p.  99 
if  appeals  are  referred  to  Court  of  Appeal,  one  Divisional  Appeal  Court  to 

sit  throughout  year,  §  66,  p.  64 
postponed,  1876,  §  2,  p.  99 
president  o^  to  give  directions  to  registrar  of,  for  cairying  out  provisions 

of  section^  §  21,  p.  64 
See  Judicial  Committsz,  Obdib  in  Coumcil. 
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PROBATE, 

Court  of,  ooniolidAted  into  Supreme  Court,  §  3,  pp.  2 — S 

Judge  of  Court  of,  to  be  one  of  the  fint  Judges  of  High  Court,  §  5,  pp> 

4— « 
juriediotion  of  Court  o(  Tested  in  the  High  Court,  §  Id,  pp.  15—10 
Judge  of  Court  of,  aengned  to  fifth  DiTirion  of  Court,  §  31,  pp.  4<(— 48 
matten  SMigned  to  Division  of  Probate^  Admiralty,  and  Divone,  §  Si, 

ppi49— 52 
distribution  of  bunneee  among  Judges  of  Division,  §  42,  pp.  58 — 59 
one  Judge  only  in  general  to  dispoee  of  business,  ib, 
any  cause  may  be  heard  by  any  other  Judge  of  High  Court  at  request  oC 

President  of  Fifth  Division  with  concurrence  of  President  of  High  Court, 

§  44,  pp.  50—60 
Divisional  Courts  may  be  held  to  transact  business,  ib. 
District  Registrar  of,  may  be  appointed  District  Registrar  of  the  Hi^ 
Court,  §  60.  pp.  66—67,  amended  in  other  respects  by,  1875,  §  13,  ppu 

108—109 
Judge  of,  to  take  part  in  assizes,  1875,  §  8,  pp.  108—105 
causes  are  not  to  be  commenced  in  the  fifth  Division,  unless  the  parties 

would  formerly  have  been  entitled  to  go  on  in  one  of  the  Courts  com- 
prised in  the  Division,  1875,  §  11  (8),  pp.  107—108 
Rules  of  the  Court  o^  unless  varied  by  Acts,  to  remain  in  force,  1875, 

§18,  pp.  111—112 
suits  hitherto  commenced  in  the  Court  of,  by  citation,  to  be  commenced 

by  action,  O.  1,  R.  1,  p.  127 
indorsement  of  writ  in,  O.  8,  R.  5,  p.  136 

issue  of  writ  in,  to  be  preceded  by  filing  of  affidavit,  0.  5,  R  10,  p.  142 
service  of  writ  out  of  jurisdiction  in,  0.  11,  R.  2,  p.  155 
any  person  may  intervene  and  appear  to  action  in,  on  showing  his  interest, 

0.  12,  R.  16,  p.  160 
on  defendant  failing  to  appear,   plaintiff  may  file  affidavit  of  service^ 

and  proceed  as  if  appearance  had  been  entered,  0. 18,  R  9,  pp.  169 — 170 
Rules  of  Court  of,  as  to  parties,  to  continue  in  force,  0. 16,  R.  12,  p.  180 
plaintiff  disputing  the  interest  of  defendant  in,  to  allege  the  same  in  state- 
ment of  daim,  0. 19,  R.  12,  p.  198 
statement  of  daim  in,  to  be  delivered  within  six  weeks  after  appearanoe 

or  default  thereof,  O.  21,  R.  2 
where  defendant  has  appeared,  not  required  till  within  eight  days  firom 

def endsnt  filing  his  affidavit  of  scripts,  ib, 
action  may  proceed  notwithstanding  defendant  fails  to  plead  or  demur, 

p.  223 
party  in,  may  give  notice  that  he  only  insists  on  proof  in  solemn  f onn, 

0.  22,  R  11,  p.  209 
action  transferred  to  fifth  Division,  to  be  sssigned  to  one  of  the  Judges 

thereof,  0.  51,  R  3,  p.  832 
interpretation  of,  0.  63,  p.  353 

forms  of  indorsement  in  Ptobate  actions,  App.  A,  p.  2,  §  5,  pp.  366^367 
forms  of  statement  of  chum,  defence,  and  reply,  in,  actions  for  interest 

App.  C,  17,  pp.  415—416 
forms  of  statement  of  claim,  defence,  and  reply  in  action  for  proof  in 

solemn  form,  App.  C,  23,  pp.  424—426 
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PROCEDURE, 

to  be  conflidered  at  council  of  Jadges  to  be  held  at  least  onoe  a  year,  §  75, 

pp.  78—79 
may  be  regulated  by  additional  Rules,  1875,  §  17,  pp.  110 — 111 
in  criminal  causes  to  be  as  before  the  Aot^  except  where  altered  by  Act  or 

Rules,  1875,  §  19,  p.  112 
in  Crown  cases  reserved  likewise,  t&. 

when  not  inconsistent  with  Act  or  Rules  sayed,  1875,  §  21,  p.  118 
amending,  §  78,  pp.  77 — 78 
in  force  before  the  Act  to  remain  in  force,  unless  inconsistent  with  Act  or 

Rules,  1875,  §  22,  pp.  113—114 
relating  to  funds  in  Court,  and  accounts  to  which  they  are  carried,  may 

be  modified  by  the  Chancellor  with  the  concurrence  of  the  Treasury, 

1875,  §  24,  pp.  116—117 

PROCEEDINGS, 

before  Courts  of  first  instance,  pending  at  conmiencement  of  Act,  to  be 

continued  before  High  Court,  §  22,  pp.  21 — 22 
in  appeal,  pending  at  the  commencement  of  the  Act,  to  be  continued 

before  the  Appeal  Court,  §  22,  pp.  21—22 
to  be  taken  in  District  Registries,  §  64,  p.  69 
may  be  prescribed  by  Rules  of  Court  to  be  recorded  in  District  Registry, 

ib, 
power  to  Court  to  remove  from  District  Registriea,  §  65,  pp.  69—70 
may,  where  counter-claim  involves  matter  beyond  jurisdiction  of  inferior 

Court,  be  transferred  to  High  Court,  §  90,  p.  91—92 
taken  under  Order  in  Council  or  Rule  of  Court,  afterwards  annulled,  to 

remain  valid,  1875,  §  25,  p.  117 
not  in  action  or  suit,  to  be  commenced  as  formerly,  0.  1,  R.  3,  pp.  128 — 

129 
shall  be  stayed  when  solicitor  declares  writ  issued  without  his  authority, 

0.7,  R.  l,p.  144 
may  be  stayed  if  plaintiffs  or  their  solicitor  refuse  or  &il  to  declare  the 

names  of  partners  suing  in  the  name  of  their  firm  on  the  demand  of  the 

defendant,  O.  7,  R.  2,  pp.  144—145 
against  parties  added  by  order  of  the  Court,  to  be  deemed  to  have  begun 

from  the  service  of  summons  or  notice,  0. 16,  R.  18,  pp.  180 — 190 
in  District  Registry  to  be  entered  in  the  book  there^  0. 85,  R.  1,  pp.  278 — 

274 
to  be  continued  there  down  to,  and  including  entry  for  trial,  or  final 

judgment  by  default,  or  order  for  an  account^  t5. 
in  error  abolished,  0. 58,  R.  1,  p.  343 
not  to  be  stayed  by  appeal,  O.  58,  R.  16,  p.  319 
no  intermediate  Act  or  proceedings  shall  be  invalidated  by  Appeal,  except 

so  far  as  Court  shall  order,  0.  58,  B.  16,  p.  349 
for  Divorce  or  other  Matrimonial  Causes,  or  on  the  Crown  side  of  the 

Queen's  Bench,  or  on  the  Revenue  side  of  the  Exchequer,  not  to  bo 

affected  by  these  Rules,  0.  62,  p.  35a 

PR0CT0BS» 

to  be  called  Solicitors  of  Supreme  Courti  §  87,  pp.  89^90,  amended  1875^ 
§  14|  p.  109.    See  Solicitors 
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PRODUCTION  OP  DOCUMENTS, 

to  Dutrict  RegUtnr,  Court  may  order,  in  niAtter  pending  in  High  Court^. 
§  66,  p.  70.    See  Discoyxbt 

PROLIXITY, 

in  statement  of  complaint^  defence,  &c,  may  be  vinted  with  oortSy  0. 19^ 

R.  2,  p.  195 
costs  occasioned  by,  in  forma  used  where  other  forms  have  been  supplied 

by  Rules,  chargeable  to  persons  using  prolix  forms,  0. 2,  R.  2,  pp.  129 — I^ 

PROMISSORY  NOTE, 

all  or  any  of  the  persons  seyerally  or  jointly  and  seyerally  liable  on,  may^ 

be  joined  as  parties  to  an  action  on,  0. 16,  R.  5,  p.  175 
Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67,  to  apply  to  actions  commenced 

within  six  months  after  the  same  shall  become  due,  0.  2,  R  6,  p.  135 
remarks  on  procedure  under,  with  reference  to  procedure  under  writs. 

specially  indorsed,  pp.  16(^167, 172—173 
forms  of  statement  of  daim,  defence  and  reply  to  action  on,  App.  C,  22* 

pp.  422—428 

PROOFS, 

filing  of,  after  advertisement  of  notice  of  sale,  in  Admiralty  action  in  renv 
where  defendant  is  in  default,  0. 18,  R.  10  (b),  p.  170 

PROPER  OFFICER, 

to  transmit  record  when  cause  transferred  from  inferior  Court  to  Hjfjtk 

Court,  §  90,  pp.  91—92 
to  have  notice  of  action  being  assigned  to  any  Division  of  the  High  Courts 

0.  5,  R.  4,  pp.  140—141 
to  impress  seal  on  concurrent  wtitsy  0.  6,  R.  1,  p.  148 
to  keep  seal  for  renewal  of  writs,  0.  8,  R.  1,  pp.  145 — 146 
to  give  receipt  for  money  paid  into  Court,  O.  30,  R.  2,  p.  225 
interpretation,  0.  63,  p.  858 

PROTHONOTARIES, 

dr  District  Prothonotaries  of  Local  Court  whose  jurisdiction  is  trans- 
ferred, may  be  appointed  District  registrars  of  High  Court,  §  60,. 
pp.  66 — 68 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 88 

of  Court  of  Common  Pleas  at  Lancaster,  to  perform  like  duties  sad 
exerdse  like  powers  as  at  commencement  of  Act,  §  78,  pp.  88 — 84 

of  court  of  Pleas  at  Durham  in  like  manner,  ib. 

remuneration  of,  to  remain  as  formerly  until  altered,  %b. 

of  Court  of  Common  Pleas  at  Lancaster,  and  of  Court  of  Pleas  at  Dur* 
ham,  salaries  and  remuneration  of,  1875,  §  27,  pp.  119 — 121 

PROVISIONAL  SENTENCE, 

in  Dutch  Law  preferable  to  our  procedure  on  writ  specially  indorsed,  or 
under  Bill  of  Exchange  Act,  p.  167. 

PUISNE  JUDGES, 

of  the  High  Court,  each  to  have  a  prindpsl  clerk  and  a  junior  clerk^ 
§  79,  pp.  84—85,  amended  slightly,  1875,  §  85,  pp.  126 
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QUALIFICATION, 

of  Judge  of  High  Court,  §  8,  p.  8 
of  Judge  of  Court  of  Appeal,  ib. 

of  official  referees,  to  be  determiaed  by  Chancellor,  with  the  concurrence 
of  the  presidentB  of  the  DiviaionB  of  the  High  Court,  §  88,  pp.  86 — 87 

QUARTER  SESSIONS, 

appeals  from,  to  be  heard  by  a  Dimional  Court,  §  45,  p.  60 

QUEEN'S  BENCH, 

Court  o^  consolidated  into  Supreme  Court,  §  3,  p.  2 

Puisne  Judges  of,  to  be  some  of  the  first  Judges  of  High  Court,  §  5, 

pp.  4—6 
jurisdiction  of  Court  of,  Tested  in  High  Court,  §  16,  p.  15 
Division  created,  §  81,  pp.  46—48 
Judges  of,  §  31  (2),  p.  46 
business  assigned  to  division,  §  34,  pp.  50 — 52 
jurisdiction  of  Court  of,  pp.  51 — 52 
payment  of  £40  per  annum  to  second  Judge  of  Court  of,  to  cease  with 

present  holder,  1875,  §  29,  pp.  121—122 
officers  attached  to  Court  of,  to  be  officers  of  Queen's  Bench  Division, 

0.  60,  R.  1,  p.  350 

QUEEN'S  CORONER, 

payment  of  £10  a  year  to  him  to  cease  when  the  present  holder  ceases  to 
hold  office,  1875,  §  29,  pp.  121—122 

QUEEN'S  COUNSEL, 

may  be  included  in  commission  of  assize,   §  27,  pp.  54 — 55;   section 

amended  by  1875,  §  8,  particularly  with  regard  to  Judge  and  Registrar 

•of  Admiralty  Court,  pp.  103—105 
of  County  Palatine  of  Lancaster  to  have  same  precedence  in  county  as  at 

commencement  of  Act,  §  78,  pp.  83 — 84 

QUEEN'S  REMEMBRANCER, 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 88 

QUESTION  OP  FACT, 

party  may,  subject  to  rules,  by  leave  of  Judge  or  Judges  require,  to  be 
tried  in  Middlesex  or  London,  or  before  commission  of  assize,  §  29, 
pp.  44—45 
in  any  cause,  by  consent  or  without  consent,  where  prolonged  examination 
of  documents  or  accounts,  or  any  scientific  or  local  investigation,  has  to 
be  made  which  in  the  opinion  of  the  Court  or  Judge  could  not  con- 
veniently be  made  before  jury  or  conducted  by  the  Court  through  its 
ordinaiy  officers.  Court  or  Judge  may  direct  trial  of,  before  referee, 
official  or  spedal,  §  57,  pp.  65—66 

QUESTION  OF  LAW, 

may  be  stated  in  form  of  special  case  by  concurrence  of  parties,  0.  84,  R.  1, 

pp.  271—272 
if  Court  or  Judge  think,  should  be  dedded  before  evidence  given,  they 
may  direct  question  to  be  raised  by  spedal  case  and  stay  unnecessary 
proceedings  in  meantime,  O.  84,  R.  2,  p.  272 

QQ 
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QUESTIONS, 

partly  of  fact  and  partly  of  law  may,  subject  to  any  rules,  be  aaugned  from 

assizes  to  be  tried  in  Middlesex  or  London,  §  29,  p^  44 — 46 
as  against  third  persons  not  parties,  Courts  on  notice  to  sndi  third  person, 

to  make  order  for  deteimining  question,  0. 16,  B.  17,  ppb  100 — 191 
may  be  transferred  from  one  Judge  to  another,  0.  51,  R.  1,  p.  832 


RAISING  PORTIONS^ 

form  of  general  indonement  in  action  for,  App.  A^  p.  2,  §  1,  6,  p.  860 

RA.NK, 

Judges'  right  to,  saved.  §  11,  pp.  10—12 

amended  by  1875,  §  S,  pp.  103 — 105,  as  to  Judge  of  Admiralty 

of  existing  officers  not  to  be  altered  by  Rules  of  Courts  §  81,  p.  86 

RECEIPT 

and  expenditure  of  High  Court  and  Court  of  Appeal,  annual  account  o^ 

to  be  prepared  at  Treasury,  1875,  §  28,  p.  121 
and  expenditure,  annual  account  to  be  laid  before  Parliament,  ib. 
of  Exchequer,  office  of,  unaffected  by  Act^  §  97,  p.  94 

RECEIVER, 

may  be  appointed  wherever  just  or  convenient^  §  25  (8),  pp.  31,  40 — 41 
former  difficulties  as  to^  p^  41 

RECONVENTION, 

instituted  in  England,  p.  27 

RECORD, 

to  be  transmitted  to  High  Court  when  cause  transferred  to  it  from  inferior 

Court,  §  90,  pp.  91—92 
Records  and  Writs,  clerks  o^  transferred  to  the  Supreme  Court,  §  77, 

pp.  81—83 

RECTIFICATION, 

of  Deeds.    See  Dkbds. 

REFEREE, 

subject  to  rights  to  have  particular  questions  submitted  to  jury,  matters 

other  than  criminal,  before  High  Court  or  Court  of  Appeal,  may  be 

referred  to  official  or  special,  §  56,  p.  65 
report  of,  may  be  adopted  in  whole  or  part,  ib, 
remuneration  of  special,  to  be  settled  by  Court,  ib, 
power  to  direct  trials  before,  §  57,  pp.  65 — 66 
trials  before,  to  be  conducted  as  by  Rules  of  Court  described,  and  subject 

thereto,  as  Court  or  Judge  holding  reference  shall  direct,  t^. 
to  be  deemed  officer  of  Court,  §  58,  p.  66 
power  of,  and  effect  of  his  finding,  ib. 
proceedings  before,  subject  to  power  given  to   Court  with  respect  to 

arbitrations  by  Common  Law  Procedure  Act,  18154,  §  59,  p^  66 
powers  to  appoint  official,  §  83,  p.  86 
official ,  to  perform  duties  in  London  or  in  countiy,  ib. 
travelling  expenses  of  official,  to  be  paid  by  Treasury,  ib. 
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UBFERER—eofUinued, 

may  hold  tml  and  adjourn,  hold  uupectionB  by  himself  or  with  assMBon 

as  convenient,  0.  86,  B.  30,  p.  287 
Court  of,  not  to  be  a  public  Court  of  Justice,  0.  36,  R.  31,  p.  288 
to  conduct  trial,  and  take  evidence  as  at  trials  before  Court,  0.  86,  R.  81, 

p.  288 
to  have  authority  of  Judge  trying  cause,  0.  36,  R.  82,  p.  288 
»     may  not  commit  to  prison,  0.  86,  R.  83 
nor  enforce  order  by  attachment,  t5. 
may  pending  trial,  or  in  report,  submit  question  to  Court,  or  submit  facta 

with  power  to  draw  inferences,  0.  86,  R.  34 
maybe  required  to  explain,  ib, 
may  have  matter  remitted  by  Court,  ib, 

REFERENCE, 

to  District  Registrar,  §  66,  p.  70 

to  record  to  be  marked  on  pleadings,  0.  19,  R.  7,  p.  197 

to  Judge  from  District  Registrar,  to  be  in  Chancery  Division,  to  the  Judge 

to  whom  the  action  is  assigned,  0.  35,  R.  10,  p.  275 
by  Master  to  Judge,  0.  54,  R.  3,  p.  841 
back  to  the  Master,  0.  54,  R.  3,  p.  341 

RECOVERY  OF  LAND.    See  Land. 

REGISTRAR, 

of  Privy  Council,  attendance  of,  §  55,  p.  64 

of  County  Court,  or  of  inferior  Local  Court  of  which  the  jurisdiction  is 

transferred,  may  be  appointed  District  Registrar  of  High  Court,  §  60, 

pp.  66—68,  amended  slightly  by  1875,  §  18,  pp.  108—- 109 
in  Chancery  transferred  to  Supreme  Court,  §  77,  pp.  81 — 88 
to  retain  their  right  of  succession,  ib. 
to  transmit  record  when  cause  transferred  from  inferior  to  High  Court,  § 

90,  pp.  91—92 
of  Her  Majesty  in  Ecclesiastical  and  Admiralty  causes,  to  be  deemed  an 

office  attached  to  the  Supreme  Court,  1875,  §  8,  pp.  103—105 
of  inferior  Court  of  Record  qualified  to  be  a  District  Registrar,  1875,  §  18, 

pp.  108—109 
of  District  Registries,  two  persons  may  be  appointed  joint  Registrars,  ib. 
of  attorneys  and  solicitors,  to  be  called  Registrar  of  Solicitors,  1875,  §  14, 

p.  109,  amending  1873,  §  87,  pp.  89—90 

REGULATIONS, 

as  to  solicitors  1875,  §  14,  p.  109,  amending  1878,  §  87,  pp.  89—90 

as  to  affidavit  in  Admiralty  actions  in  rem  to  precede  issue  of  summons, 

0.  5,  R.  11,  pp.  142—143 
as  to  costs,  &c.,  12  Aug.,  1875,  0.  6,  pp.  453 — 470 
as  to  Admiralty  actions  in  rem  where  defendant  is  in  default,  0. 18,  R.  10^ 

pp.  170—171 
as  to  delivery  of  statements  of  daam,  0.  21,  R.  1,  p.  206 

REHEARING, 

'         M  by  way  of,  O.  58,  B.  2,  pp.  843—344 

Q  Q  2 


BEARING, 
appeals  to  be  by  way  of,  0. 58,  R.  2,  pp.  843 — 344 
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REJECTIOK  OP  EVIDENCR 

not  to  be  ground  for  new  trul,  unlea  wrong  or  miecafxiige  oocasioneJ 
thereby,  O.  89,  R.  8,  pp.  294—295 

BEJOINDER, 

none  allowed  without  leave,  unlets  joinder  of  iuue,  0.  24,  R.  2,  p.  212 
subject  thereto  to  be  deUvered  within  four  days  after  deliTery  of  reply, 

or  further  time  allowed,  O.  24,  R.  8,  p.  214 
forma  of,  Appu  C,  10, 12,  21,  pp.  400,  405, 422 

REMOVAL 

of  ofiBcers  of  Supreme  Court  to  be  with  approval  of  Ghaneellor,  §  84,  pp. 

87—88 
and  for  cause  shown  in  order  of  removal,  §  84,  pp.  87 — 88 
of  actions  from  District  Registry  of  right,  in  cases  mentioned  in  Rule,. 

O.  85.  R  11,  pp.  275—276 
notice  of,  and  practice  on,  O.  35,  R.  12,  p.  278 
f  defendant  merely  formal.  Court  may  refuse  to  sanction  such  removal, 

O.  85,  R  12,  p.  276 
may  take  place  at  the  instance  of  any  party  in  other  cases,  O.  85,  R.  18, 

p.  276 
from  London  to  District  Registry,  may  take  place  under  like  circum8tanoe» 

at  the  instance  of  any  party,  O.  85,  R.  13,  p.  276 

RENEWAL  OF  WRIT, 

to  save  operation  of  Statute  of  Limitation  for  six  months,  0.  8,  R.  1,  pp* 

145—146 
evidence  of,  O.  8,  R.  2,  p.  146 

RENEWED  WRIT, 

may  be  issued  when,  O.  8,  R.  1,  p.  145 
how,  O.  8,  R.  1,  p.  145 
marked  with  seal,  0.  8,  R.  1,  p.  145 
irregular,  if  original  duly  served,  p.  146 
regular,  if  service  of  original  on  wrong  person,  p.  146 
time  within  which  reckoned,  p.  146 

production  of,  marked  with  seal,  evidence  of  renewal,  0.  8,  R.  2.  p.  146 
form  of  memorandum  for,  App.  A,  p.  1,  /.  5,  p.  858 

REPEAL, 

of  Acts  and  parts  of  Acts  specified  in  Schedule  2,  1875,  §  88,  (1),  p.  125 
of  any  other  enactment  inconsiBtent  with  Act  or  principal  Act,  1875,  §  88^ 

(2),  p.  126 
Schedule  2  containing  Acts  and  parts  repealed,  p.  448 

REPLY, 

statement  of,  to  be  delivered  by  plaintiff,  0. 19,  R.  2,  pp.  194 — 195 

not  sufficient,  which  only  denies  generally  the  facts  stated  in  defence,  or 

by  way  of  counter-claim  except  as  joinder  of  issue,  0.  19,  R.  20,  p.  200 
may  join  issue  on  defence,  0. 19,  R.  24,  p.  201 
defence  to  counter-claim  arising  after  delivery  of  it  may  be  pleaded  in, 

0.  20,  R.  1,  p.  205 
eight  days  allowed  for  delivery  of  further,  after  statement  of  where 
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new  defence    to    set-off  or  oounter-claim   has   arisen,  0.  20,  R.  2, 
p.  205 
and  subsequent  pleadings,  order  as  to,  0.  24,  p.  312 
to  be  delivered  within  three  weeks  after  the  defence  or  last  of  defences, 

0.  24,  R.  1,  p.  812 
form  o^  in  action  for  administration,  App.  C,  2,  8,  i,  pp.  382,  883,  888 

for  prioe  of  goods  supplied  to  defendant  on  del  credere 

oommission,  App.  C,  5,  p.  890 
on  a  bUl  of  exchange,  App.  C,  6,  p.  891 
on  bill  of  lading  for  damage  to  cargo,  App.  C,  8,  p.  894 
in  Admiralty  for  bottomry,  App.  C,  9,  pp.  896—^98 
on  charter-party,  App.  C,  10,  p.  400 
in  Admiralty  in  cause  of  collision,  App.  C,  11,  p.  408 
in  Admiralty  for  equipment  of  ship,  App.  C,  12,  p.  405 
for  false  imprisonment,  App.  C,  13,  p.  407 
for  foreclosure,  App.  C,  14,  pp.  411 — 418 
for  fraud,  App.  C,  15,  p.  414 
in  Probate  for  interest,  App.  C,  17,  p.  416 
in  Admiralty,  for  necessaries  supplied  to  ship,  App.  C, 

19,  p.  418 
for  personal  inquiry  by  negligence,  App.  C,  20,  p.  420 
in  Admiralty,  for  possession,  App.  C,  21,  p.  422 
on  promissory  note,  App.  C,  22,  p.  425 
in  Probate,  for  proof  in   solemn   form,   App.   C,  28 

p.  425 
for  recovery  of  land  and  mesne  profits,  App.  C,  24, 

p.  426 
for  recovery  of  land,  App.  C,  25,  p.  428 
in  Admiralty,  for  salvage,  App.  C,  26,  pp.  431—482 
for  trespass  to  land,  App.  C,  27,  p*  438 

REPORT, 

of  referee  may  be  adopted  in  whole  or  in  part,  §  56,  p.  65 

of  referee  may  be  enforced  as  a  judgment,  ib. 

of  referee  unless  set  aside,  to  be  equivalent  to  the  finding  of  a  jury,  §  58, 

p.  66 
of  a  District  Registrar  as  to  documents  produced,  or  accounts   and 

inquiries  directed,  may  be  acted  on  by  the  Court,  §  66,  p.  70 

REPRESENTATION, 

in  suit  of  parties  having  the  same  interest,  0. 16,  R.  9,  p.  178 

REPRESENTATIVE  CAPACITY, 

denial  of  right  to  claim  in,  must  be  stated  specifically,  0. 19,  R.  11,  p.  198 

RESIDENCE, 

of  pUlntiff  who  sues  writ  out  of  District  Registry,  except  in  Probate,  may 

be  anywhere,  0. 5,  R.  1,  p.  140 
where,  of  defendant  in  district,  and  writ  is  issued  out  of  District  Registry, 
statement  to  be  on  face  of  writ,  that  defendant  cause  appearance  to  be 
entered  at  District  Registry,  0.  5,  R.  8,  p.  140 

RETIRING  PENSIONS.    See  PnruoK. 
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REVENUE, 

juriBdiotion  of  Court  of  Ezohaquer  as  Covai  o^  vested  in  the  Sgh 
Court,  §  16,pp.  16— 16 

BSVIEW  OF  TAXATION, 

not  to  be  before  Master  or  Registisr  in  Chambers,  O.  5i,  'EL  2,  pp.  840— 
S41 

REVISING  BARRISTEBS^ 

senior  Judge  of  Surrey  Circuit  to  be  designated  for  the  puixKwe  of  ap- 
pointing, by  Order  in  CouncU,  1875,  §  28,  pp.  114--116 

REVIVOR.    See  Abatimxht. 

ROIil^.    See  Mastsb  of  thb  Rolls. 

ROTA  OP  JUDGES, 

for  election  petitions,  §  88,  pp.  66 — 56 

RULE  TO  SHOW  CAUSE, 

not  to  be  granted  unless  application  for,  expressly  authorised  by  Rulei^ 
0.  58,  a  2,  p.  888 

RULES, 

as  to  exercise  of  jurisdiction,  §  28,  p.  22 

of  law,  on  certain  points,  §  25,  pp.  29 — 42 

may  be  made  regulating  Taoations,  §  27,  pp.  43 — 14 

of  Court,  to  provide  for  distribution  of  business  of  High  Court  and 

Divisions,  §  88,  p.  49 
of  Court,  to  be  made  by  Order  in  Council  before  commencement  of  Ac^ 

§  68,  pp.  72—78,  repealed,  1875,  §  S3,  sched.  2,  pp  125,  448,  amended, 

1875,§17,pp.  110— HI 
of  Court,  to  be  laid  before  Parliament,  and  may  be  annulled  by  address 

from  either  House,  §  68,  p.  73,  repealed,  1875,  §  38,  sched.  2,  pp.  125, 

448,  re-enacted,  1875,  §  25,  p.  74, 117 
in  sched.  of  Act  to  regulate  procedure,  till  changed  by  rules  after  com- 
mencement of  Act,  §  69,  p.  75;  repealed,  1875,  §  83,  sched.  2,  pp  125, 

448;  amended,  1875,  §  16—17,  pp.  75, 110—111 
of  Probate,  Diyorce,  Admiralty,  and  Bankruptcy  Courts,  retained  as  Rules 

of  High  Court,  §  70,  pp.  75^76  ;  repealed,  1875,  §  33,  sched.  2,  pp.  125, 

448 ;  amended,  1875,.  §  18,  pp.  76, 111—112 
of  criminal  procedure,  unless  changed  by  future  Rules,  to  remain  unaltered, 

§  71,  p.  76;  repealed,  1875,  §  33,  and  ached.  2,  pp.  125,  448;  amended, 

1875,  §19,  pp  76,  112 
of  evidence,  and  as  to  juries  unchanged,  §  72,  pp.  76 — 77 ;  repealed,  1875, 

§88,  and  ached.  2,  pp.  125,  448;  amended,  1875,  §20,  pp  77,  112— 

118 
where  procedure  not  changed  by  Act,  or,  to  remain  as  at  present,  §  78, 

p.  77 ;  repealed,  1875,  §  33,  and  sched.  2,  pp.  125 ;  amended,  1875,  §  22, 

pp.  77— 78, 113 
power  to  alter,  after  commencement  of  Act,  §74,  p.  78;  repealed,  1875, 

§  33,  and  sched.  2,  pp.  125;  amended,  1875,  §  17,  pp.  74,  78»  110—111 
for  regulating  business  of  the  Court  of  Common  Pleas  at  Lancaster,  and 
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in  Court  of  FlasB  at  Dnrham,  to  be  made  aa  Bulet^  may  be  made  under 

Act,  §  77,  pp.  81—^8 
not  to  alter  the  tenure  of  office,  rank,  pension,  or  adary,  of  any  existing 

officer,  §  81,  p.  86. 
not  to  require  eziating  officers  to  perform  duties  other  than  analogous  to 

those  already  performed  by  them,  ib. 
of  the  Act  to  be  in  force  in  all  Courts  in  which  the  matters  they  relate  to 

are  cognisable,  §  91,  p.  92 
of  Court  to  include  forms,  §  100,  p.  95 
may  be  made  to  modify  provisions  contsined  in  statutes  relating  to  any 

transferred  jurisdiction,  1875,  §  24,  pp.  116—117 
relating  to  dealmg  with  funds,  to  be  deemed  rules  of  practice  and  pro- 
cedure, td. 
may  be  made  under  Chancery  Funds  Act^  1872,  §  18,  for  conversion  of 

cash  in  Court  into  securities,  1875,  §  30,  pp.  122—124 
of  pleading,  to  be  aubstituted  for  those  in  uae  in  Chancery,  Common  Law, 

Probate,  and  Admiralty  Courto,  0. 19,  R.  1,  p.  194 
may  direct  mode  of  taking  evidence  in  any  particular  daaa  of  caaes^  0.  87, 

K.  1,  p.  289 
See  GsNXBAL  Rulbs. 


SALARIES, 

Judgea*  right  to^  saved,  §  11,  p.  10 

of  future  Judges,  §  18,  p.  18 

section  partly  repealed,  1875,  §  88  and  sched.  2,  pp.  125,  448 

and  pensions  of  Judges  to  be  charged  on  consolidated  fund,  §  15,  p.  14 

and  pensions  of  Judges  to  grow  due  from  day  to  day,  ib, 

how  to  be  paid,  ib. 

of  Judge'a  penonal  officers,  §  79,  pp.  84 — 85 

of  existing  officers  whose  duties  increased  by  Act,  §  77,  pp.  81 — 82 

of  existing  officers  not  to  be  altered  by  rule  of  Courts  §  81,  p.  86 

and  pensions  of  officers  under  Act,  §  85,  p.  88 

to  be  determined  by  Treasury  with  concurrence  of  Chancellor,  ib, 

SALE, 

and  dij«tribution  of  proceeds  of  property,  subject  to  any  charge^  assigned  to 
the  Chancery  Diviaton,  §  84,  pp.  49 — 52 

SALYAQE, 

forma  of  atatement  of  daim,  defence,  and  reply  in  Admiralty  action  for, 
App.  C,  26,  pp.  428—482 

SALVORS, 

form  of  indorsement  in  Admiralty  action  by,  App.  A,  p.  2,  §  6,/.  1% 
p.  868 

SAMPLES, 

may  be  taken  by  order  of  the  Courts  0. 52,  B.  8,  pp.  885—887 

SAVING, 

of  righta  and  obligations  of  existing  Judges,  §  11,  pp.  10—12 
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SAYVSQ'-coiUmuecL 

of  axistiDg  righto  to  appeal  to  Hoiue  of  Lords  and  to  Judieul  Committee, 

§  20,  p.  19 ;  seetion  poatponed  by,  1875,  §  2,  pp.  98^99 
aa  to  circuito,  §  98,  p.  98 
aa  to  Lord  Chanoellor,  §  94,  p.  98 

aa  to  ChanoeUor  of  County  Palatine  of  Lancaater,  §  95,  p.  94 
aa  to  Chanoellor  of  Exchequer,  §  96,  p.  94 

ahenfi%  io. 
aa  to  Lord  Treaaurer  and  office  of  the  receipt  of  the  Kxdieqiier,  §  97» 
pi  94 

SCANDALOUS  MATTES^ 

may  be  atruck  out  or  amended,  0.  27,  R.  1,  p.  218 

SCIRE  FACIAS, 

to  repeal  patent^  jurisdiction  retained  by  Chanoellori  p.  17 

SCRIPTS, 

affidavit  ol  In  Probate,  plaintiff  to  deliver  his  statement  of  daun  if  de- 
fendant appears  within  eight  days  after  defendant  baa  filed  his,  O.  21, 
K  2,  pp.  206—207 

form  of  affidavit,  App.  B,  16,  p.  878 

SEAL^ 

documento  and  copies  sealed  with,  of  District  Registry  to  be  reoeiTed  as 

evidence,  §  61,  p.  68 
provision  of  such,  under  direction  of  Chancellor,  ib, 
to  be  impressed  on  all  writo  and  documents  issued,  t6. 
to  be  impressed  by  proper  officer  on  concurrent  writo,  0.  6,  R.  1,  p.  14S 
for  renewal  of  wiito  to  be  provided,  0. 8,  R.  1,  pp.  145 — 146 
of  the  Court.  Order  or  certificate  sealed  with,  to  be  sufficient  authority  to 

proper  officer,  0.  41,  R.  5,  pp.  299—800.    See  Great  SsaJi. 

SEAMAN'S  WAGES, 

form  of  indorsement  in  Admiralty  action  for,  App.  A,  p.  2,  §  6,/.  14^ 
p.  868 

SECRETARIES, 

transferred  to  Supreme  Court,  §  77,  pp.  81 — 82 

clerks,  &c.,  attached  to  existing  Judges  to  continue  so  attached,  tft. 

SECURTTT  FOR  COSTS, 

manied  women  may  sue  without  next  friend  by  leave  on  g^vin^  O*  16^ 

R.  8,  p.  178 
of  appeal  may  be  settled  by  the  Court  of  Appeal,  0.  58,  R.  15,  p.  849 

SEPARATE  CLAIHS, 

of  plaintifla,  may  be  joined  with  joint  claim  against  same  defendant^  sub- 
ject to  R.  1  of  0.  17, 0. 17,  R.  6,  p.  193 
must  be  separately  stoted,  0.  19,  R.  9,  pp,  197—198 

SEPARATE  GROUNDS  OF  DEFENCE, 

must  be  separately  stoted,  0. 19,  R  9,  pp.  197—198 
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^SEPARATE  TRIALS, 

of  Bevenl  causes  of  action  united  in  one  statement  of  claim  may  be  ordered, 
0. 17,  R.  1,  pp.  192—193 

^EQUESTRARI  FACIAS  DE  BONIS  ECCLESIASTICIS» 

writ  of,  may  be  issued  and  executed  as  formerly,  0.  48,  B.  2,  p.  808 
form  of  pradpe  for  writ  otj  A  pp.  E,  5,  p.  488 
form  of  writ,  App.  F,  6,  p.  444 

SEQUESTRATION, 

payment  of  money  into  Court,  may  be  enforced  by  writ  of,  0.  42,  R.  2, 

p.  800 
judgment  for  recovery  of  any  property  not  money  or  land,  may  be  enforced 

by,  0.  42,  R.  4,  p.  801 
for  disobedience  to  an  order,  writ  of,  may  be  issued  without  further  order, 

0.  47,  pp.  314—815 
to  have  the  same  effect  as  writ  of  Sequestration  in  Chancery  formerly  had,  i&. 
fonn  of  prsBcipe  for  writ  o^  App.  E,  6,  p.  489 
fofm  of  writ  of,  App.  F,  10,  pp.  446 — 447 

SERJEANT   AT    LAW, 

no  Judge  to  be  required  to  take  the  degree  of,  §  8,  p.  8 
may  be  included  in  the  Commission  of  Assize,  §  87,  pp.  54 — 55,  amended 
in  other  respects  by,  1875,  §  8,  pp.  108—105 

SERVICE, 

of  an  existing  Judge  in  High  Court  or  Court  of  Appeal,  to  be  deemed 

continuous,  §  11,  p.  10 
no  writ  of  summons  for,  out  of  jurisdiction  to  be  issued  without  leave  of 

Court  or  Judge,  0.  2,  R.  4,  pp.  180—185 
writ  for,  within  jurisdiction  may  be  concurrent  with  one  for,  or  whereof 

notice  in  lieu  o^  is  to  be  given  out  of  jurisdiction,  and  vice  versA,  0.  6, 

R.2 
where  defendant  not  served  writ  may  be  renewed,  0.  8,  R.  1,  pp.  145 — 

146 
•o  concurrent  writ  may  also,  A. 
order  as  to,  of  writ  of  summons,  0.  9,  pp.  146 — 154 
not  necessary,  when  defendant  agrees  to  accept,  0.  9.  R.  1,  p.  146 
to  be  personal,  or  with  leave  otherwise,  0.  9,  R.  2,  pp.  146 — 151 
personal,  what  it  was,  p.  147 

must  be  on  defendant  himself  and  not  on  agent,  p.  147 
want  o^  was  only  irregularity,  p  147 
where  evidence  as  to  fact  of,  was  conflicting,  p.  147 
•copy  oi^  writ  must  have  been  left,  p.  148 
as  to  showing  original,  p.  148 
each  defendant  must  have  been  served,  p.  148 
where  some  defendants  could  not  be  served,  p.  148 
former  course  in  such  case,  p.  148 
on  corporation,  p.  148 
on  publisher  of  newspaper,  p.  149 

on  trading  company  under  7  W.  IV.,  &  1  Vict.  o.  73,  p.  149 
•on  company  under  Company's  Clauses  Act,  p.  149 
on  wrong  person,  p.  149 
when,  may  be  made,  p.  150 
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SEBJlCE^eontinued, 

where,  p.  150 

by  whom,  p.  150 

obetruction  of,  p.  150 

where  penooal  impracticable,  15  &  16  Vict,  c  76,  §  17,  pp.  150 — 151 

dJBcretion  of  Judge  m  to,  under  this  §  was  not  interfered  with  by  Court, 
p.  151 

larger  discretion  allowed  to  Court  now,  p.  151 

distinction  between  old  and  new  rules  of,  p.  151 

in  Chancery,  was  of  serrice  of  copy  of  bill,  p.  151 

old  law  as  to,  p.  151 

where  husband  and  wife  both  defendants,  0.  9,  R  3,  p.  152 

where  infant  defendant,  0.  9,  R.  4,  p.  152 

where  lunatic  or  person  of  unsound  mind  defendant,  0.  9,  R.  5,  p.  152 

where  partnen  sued  in  oame  of  firm,  0.  9,  R  6.  p.  152 

statutory  provisions  as  to,  on  corporation,  hundred,  inhabitanta  of  places 
society  or  body,  &c.,  retained,  O.  9,  R.  7,  p.  152 

where  action  to  reooyer  vacant  land,  0.  9,  R  8,  pp.  152  —153 

in  admiralty  aotions  in  rem,  O.  9,  R  9,  p.  153 

mode  of  effecting^  to  arrest  ship,  freight^  or  cargo  on  board,  O.  9,  R  10, 
p.  153 

where  cargo  not  on  board,  mode  of  arresting  it  and  freight,  O.  9,  R  11, 
p.  153 

where  cargo  in  custody  of  guardian  refusing  aoosM,  0.  9,  R  12,  p.  153 

person  serving,  to  indorse  on  writ  day  of  month  and  week  of,  O.  9,  R.  13, 
pp.  153—154 

every  affidavit  o^  to  state  day  of,  ib, 

old  practice  before  1852,  p.  154 

application  for  substituted,  to  be  supported  by  affidavit,  0. 10,  p.  154 

out  of  jurisdiction,  when  allowed,  0. 11,  R  1,  p.  155 

in  probate  actions,  may  be  allowed  by  Court,  0.  11,  R.  2,  pp.  155 — 156 

application  for  leave  to  serve  out  of  jurisdiction,  to  be  supported  by- 
affidavit,  0. 11,  R.  3,  p.  156 

order  giving  leave  to  effect  such,  to  limit  time  for  appearance,  0.  11, 
R  4,  p.  156 

notice  in  lieu  of,  how  given,  0.  11,  R.  5,  p.  156. 

defendant's  solicitor  to  state  in  memorandum  of  appeoxance  address  for 
0. 12,  R  7,  pp.  157—168 

defendant  appearing  in  person  to  state  addreas  and  addreas  for,  0.  12, 
R  8,  p.  158 

no  order  for  guardian  ad  litem  but  after  due,  and  notice  of  spplication  for, 
0.  13,  R  1,  pp.  161—164 

of  notice  on  person  under  whose  care  infant  resides,  p.  168 

ivhere  defendant  fails  to  appear  to  writ,  plaintiff  proceeding  in  default 
must  file  affidavit  of,  or  notice,  0.  13,  R  2,  pp.  164—165 

where  defendant  faik  to  appear  where  claim  is  liquidated,  but  no  qiecial 
indorsement,  plaintiff  may  file  affidavit  of,  and  statement  of  particu- 
lars of  demand,  and  enter  final  judgment,  0. 13,  R.  5,  p.  168 

in  action  for  recovery  of  land,  if  no  appearance,  semble,  must  be  proved 
before  plaintiil  bos  judgment,  under  0. 18,  R.  7,  p.  169 

in  Chancery  and  Probate  actions,  and  all  other  actions  not  specially  within 
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SERVlCK—coTUintud, 

Rules  of  Order  IS,  on  fidlure  to  appear  plaintiff  may  file  affidavit  of, 

and  proceed  as  if  defendant  had  appeared,  0. 18,  R.  9,  pp.  169 — 170 
parties  whose  names  are  added  as  defendants  must  be  seryed,  0. 16,  R.  13, 

pp.  180—190 
where  defendant  chums,  over  against  person  not  party,  to  serve  such 

person  by  leave  with  notice,  0. 16,  R  18,  p.  191 
person  involved  in  defendant's  counter-claim,  not  being  party,  shall  be 

summoned  to  appear  bj,  of  copy  of  defence,  0.  22,  R.  6,  p.  208 
form  of  indorsement  of  defence  so  to  be  served,  i6.    App.  B,  f.  4,  p.  873 
person  on  such,  to  appear  as  if  served  with  writ  of  summons,  0. 22,  R.  7, 

p.  208 
of  order  for  discovery,  &c.,  on  solicitor,  sufficient,   to  found  application 

for  attachment  for  disobedience,  0.  81,  R.  21,  pp^  269—270 
of  notice  of  trial,  pp.  280—281 
notice  to  cross-examine  deponent  on  affidavit,  to  be  served  on  party  who 

has  filed  it  before  fourteen  days  after  time  for  filing  affidavits  in  reply 

or  within  time  appointed,  0.  38,  R  4,  p.  292 
copy  of  order  to  show  cause  why  new  trial  should  not  be  granted,  to  be 

served  within  four  days  from  msking  it,  0.  89,  R.  2,  p.  293 
of  order  for  attachment  of  debts  on  garnishee,  to  bind  debts,  0. 45,  R.  8, 

p.  811 
where  by  judgment  party  is  directed  to  deliver  possession  of  lands  to 

another  party  prosecuting  judgment,  entitled  to  writ  of  possession 

on  showing,  of  judgment  and  disobedience,  0. 48,  R.  2,  p.  316 
of  order  of  revivor,  p.  329  * 

of  order  that  party  should  be  added  under  0. 50,  R.  4,  0. 50,  R.  5,  p.  331 
person  not  party  so  served  to  enter  appearance,  ib, 
person  so  served  may  apply  to  discharge  order  within  twelve  days  from, 

0.  50,  R.  6,  p.  331 
if  under  disability  other  than  coverture,  may  apply  to  discharge  order 

within  twelve  days'  from  appointment  of  guardian  ad  litem,  and  till 

then  not  bound,  0.  50,  R  7,  pp.  881—882 
plaintiff  without  leave  may  serve  notice  of  motion,  Ac.,  on  any  defendant 

who  has  been  served  with  writ  of  summons,  but  has  not  appeared,  0.  58, 

R  7,  pp.  889—^40 
plaintiff  by  leave  obtained  ex  parte  may  serve  any  notice  of  motion  on  any 

defendant  with  writ  of  summons,  or  after  writ  before  time  for  appear* 

ance  O.  53,  R  8,  p.  840 
of  notice  of  appeal  on  all  parties  affected,  but  none  others,  0.  58,  R  8, 

p.  844 
Court  may  order,  on  other  parties,  ib, 

SESSIONS.    See  Petty  Sissionb,  Quabtkb  Susioks. 

SET  OFF, 

statement  of,  to  be  delivered  to  plaintiff^  0. 19,  R.  2,  p.  195 

to  have  the  effect  of  a  statement  of  claim  in  a  cross  action,  0. 19,  R.  3,  p. 

195 
to  be  stated  separately  in  statement  of  defence,  0. 19,  R  9,  pp.  197 — 198 
when  defendant  relies  on  facts  as  supporting,  he  must  state  so  specifically, 

0. 19,  R.  10,  p.  193 
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SET  OFF— eoiKinfM({. 

reply  may  plead  defence  to,  either  alone  or  with  any  other  defence,  O.  20, 

&  1»  p.  205 
bong  eetabliibed.  Court  may  give  judgment  againat  plaintiff  on  halanoe  if 

any,  O.  22,  R.  10,  p.  209 
defendant  having  pleaded,  may  without  leave  amend  before  tizxM  for 

pleading  to  reply,  or  if  no  reply,  then  before  twenty-eight  days  fronn 

filing  defence,  0.  27,  R.  S,  p^  218 

SETTLEMENT  OF  ISSUES^ 

where  statement  of  daim,  defence,  and  reply  do  not  sufficiently  define  tha 

issues  of  fact  in  dispute,  the  Judge  to  direct  the  parties  to  prepare  iasaes 

and  if  they  defer,  such  are  to  be  settled  by  the  Judge,  O.  26,  pp.  212 — 

218 
not  to  be  before  Master  or  Registrar  in  Chambers,  0.  54,  R.  2,  pp.  840 — 

841 

SHERIFFS, 

order  and  course  of  appointment  of,  retained  in  Exchequer  DiTiaion  of 
Court,  §  96,  p.  94 

SHORT  NOTICE. 

of  trial,  0.  86,  R.  9,  pp.  282—288 

SHORT  TITLES 

of  Act  of  1878,  §  1,  p.  1 
of  Act  of  1875,  §  1,  ^  98 

SIGNATURE, 

of  counsel  not  wanting  to  pleadings,  0. 19,  R.  4,  p.  196 

SITTINGS, 

of  Court  at  any  time  or  place,  §  26,  p.  43 

in  vacation,  §  28,  p.  44 

for  trial  by  jury  in  London  and  Middlesex,  §  80,  p.  46 

to  be  held  continuously,  ib. 

in  London,  Middlesex,  and  on  circuits,  before  whom  to  be  held,  §  37 
pp.  54—55 ;  amended  1875,  §  8,  p.  105 

business  of  in  Banc  to  be  taken  by  Divisional  Courts,  §  41,  pp.  67 — 58 

of  Divisional  Court  of  Appeal  for  privy  Council  appeals,  §  55,  p.  64,  post- 
poned 1876,  §  2,  pp,  98—99 

of  Court  of  Appeal,  1875,  §  12,  p.  108,  amending  1878,  §  58,  p.  68 

may  be  regulated  by  additional  rules,  1875,  §  17,  pp.  110—111,  amending 
1878,  §68,  pp.  72—74 

order  as  to  geneially,  O.  61,  pp.  851 — 852 

to  be  four  in  year,  0.  61,  R.  1,  p.  852 
of  vacation  judges,  0.  61,  R.  6,  p.  852 

SOLICITOR, 

and  attomies  and  prooton  to  be  called  solicitors  of  Suprsme  Court,  §  87» 

pp*  89—90 
to  be  deemed  officer  of  Supreme  Court,  §  87,  pp.  89 — 90 
all  persons  who  would  have    been  entitled  to  be  admitted  attomies, 

BolidtorB,  or  proctors,  to  be  admitted  by  M.  K,  §  87,  pp.  89—90 
entitled  to  same  privileges  and  subject  to  same  obligations  as  formerly,  ib. 
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SOhlClTOBr—continiud, 

regulatioDB  as  to  1875,  §  14,  p.  109,  amending  1878,  §  87  above,  pp. 

89—90 
firm  of  to  be  indorsed  on  writ,  0.  4,  R.  1,  p.  189 
name  of  to  be  indorsed  also,  0.  4,  R.  1,  p.  189 
place  of  business  likewise,  tb. 
firm,  name  and  place  of  business  to  be  likewise  indorsed  on  writ  issued 

from  District  Registry,  O.  4,  R.  8,  p.  139 
order  as  to  disclosure  by  and  by  plaintifib,  0.  7,  pp.  144 — 145 
to  declare  on  demand  whether  writ  really  issued  by  him,  0.  7,  R.  1, 

p.  144 
on  his  denial  proceedings  stayed,  0.  7,  R.  1,  p.  144 
to  declare  names  and  addresses  of  all  plaintiffs  when  writ  in  the  name 

of  plaintiff's  firm,  and  on  failure  action  stayed,  O.  7,  R.  2,  pp.  144 

—145 
not  entering  appearance  in  pursuance  of  undertaking  liable  to  attachment, 

0. 12,  R.  14,  p.  169 
to  mark  name  and  place  of  business  on  every  pleading  filed  by  him,  0. 19, 

R.  7,  p.  197 
in  collision  cause  may  consent  to  preliminary  act  being  opened,  0. 19, 

R.  80,  p.  204 
not  giving  notice  to  client  of  service  of  order  for  inspection  or  discovery 

to  be  liable  to  attachment,  0.  81,  R  22,  p.  270 

SPECIAL  CASE, 

to  be  divided  into  paragraphs  numbered  consecutively,  and  shall  concisely 
state  such  facts  and  documents  as  shall  enable  the  Court  to  decide  the 
questions  raised  thereby.  Upon  aigument,  Court  and  parties  may  refer 
to  whole  contents  of  documents  referred  to,  and  to  draw  inferences  from 
facts  and  documents,  whether  of  law  or  fact,  0.  84,  R.  1,  pp.  271 — 272 

questions  of  law  may  be  stated  in  form  of,  ib. 

Court  or  Judge  may  direct  a  point  of  law  to  be  raised  by,  and  stay  un- 
necessary proceedings  in  meantime,  0.  84,  R.  2,  p.  272 

to  be  printed  by  plaintiff',  signed  by  parties  or  solicitors,  and  filed  by 
plaintiff;  0.  84,  R.  8,  p.  278 

printed  copies  for  Judges  to  be  delivered  by  plaintiff',  ib. 

where  married  woman,  infant,  or  person  of  unsound  mind  is  a  party,  not 
to  be  set  down  without  leave  of  Court,  O.  84,  R.  4,  p.  278 

may  be  entered  for  argument  by  either  party,  O.  84,  R.  6,  p.  273 

form  of  request  to  set  down,  App.  B,  13,  p.  877 

third  Rule  of,  O.  84,  extended  to  special  cases  under  18  &  14  Yict,  c.  85, 
12  Aug.  1875,0.  4,  p.  451 

SPECIAL  INDORSEMENT, 

on  writ  of  particulars  of  debts  or  liquidated  demands  pi«Bcribed,  0. 8,  R.  6, 

pp.  186—187 
defined,  0.  8,  R.  7,  pp.  187—188 

form  of  indorsement  for  costs,  Ac.,  ib,    App.  A,  p.  2,  §  8,  p.  362 
leave  to  defend  where  there  is,  and  order  as  to,  0. 14,  pp.  171 — 174 
forms  o^  under,  0.  8,  R.  6,  App.  A,  p.  2,  §  7,/.  1,  2,  8,4,  5, 6,  pp.  869 

—870 
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SPECIAL  REFEREE, 

rsDumeration  of,  to  be  dettrmiiMd  by  Coart»  §  56,  p.  65 

Court  may  refer  queetion  of  fact  to  be  tried  before,  §  57,  pp.  65 — 65 

to  have  same  powen  aa  Official  Refefees,  ib. 

See  Rkvibxes. 

SPECIFIC  PERFORMANCE, 

of  contracts  aaugned  to  Ghanoery  DiTiaioii,  §  3i,  pp,  49 — 52 

form  of  general  indoTBemeut  on  writ  for,  App.  A,  p.  2,  §  1,  /.  9,  p.  360 

STAMPS, 

fees  to  be  taken  in  District  Registries  by,  §  63,  p.  69,  repealed  1875, 

§  S3,  and  sched.  2,  pp.  125,  448 
fees  of  Court  to  be  taken  by,  1875,  §  26  (1),  p.  118 
may  be  impressed  or  adbesiyey  as  Treasury  may  direct,  1875,  §  26  (2), 

p.  118 
Treasury,  with  concurrence  of  Chancellor,  may  make  rules  regulating  the 

use  of,  1875,  §  26  (3),  p.  118 
any  document  which  ought  to  bear,  not  to  be  received  if  unstamped ;  if 

any  such  be  received  in  error,  the  Chancellor  may  order  same  to  be 

stamped,  1875,  §  26  (4),  p.  118 
Commissioners  of  Inland  Revenue  to  keep  separate  accounts  of  moneys 

received  for,  ib,  1875,  §  26  (5),  p.  118 
person  forging  or  counterfeiting,  to  be  guilty  of  forgery,  and  liable  to 

penal  servitude  for  seven  years,  or  to  imprisonment  with  or  without 

hard  labour,  two  years,  1875,  §  26  (6),  pp.  118—119 
money  received  for,  to  be  carried  to  Consolidated  Fund,  1875,  §  26,  (5)^ 

p.  118 

STANNARIES, 

jurisdiction  of  Lord  Warden  o^  vested  in  Court  of  Appeal,  §  18,  p.  18 

STATEMENT, 

of  nature  of  daim  made  or  relief  required,  to  be  indorsed  on  writ,  0.  2» 
R.  1,  p.  129 

of  claim  need  not  be  filed  where  defendant  fails  to  appear  to  writ»  whea 
claim  is  for  liquidated  sum,  0. 13,  R.  5,  p.  168 

of  claim  need  not  be  filed  where  defendant  fails  to  appear  when  claim  is 
for  unliquidated  damages,  0. 13,  R.  6,  pp.  168—169 

of  claim  to  be  amended  tmless  otherwise  ordered,  when  party  added  as 
defendant,  0.  16,  R.  16,  p.  190 

where  defendant  claims  over  against  third  person,  such  person  must 
be  served  with  notice  in  form  given,  and  therewith  also  with,  of  claim, 
or  if  none,  then  with  copy  of  writ  of  summons  in  the  action,  ^0. 16, 
R.  18,  p.  191 

of  claim  may  be  ordered  to  be  amended  where  causes  of  action  are  inooo- 
veniently  joined,  0. 17»  R.  9,  p.  194 

plaintiff  to  deliver,  of  daim,  anlesa  defendant  at  time  of  appeanmee 
state  that  he  does  not  require  one,  defendant  to  deliver,  of  defence,  set- 
off, or  counter-claim.  Plaintiff  to  deliver,  of  reply.  Statements  of  all 
three  kinds  to  be  as  brief  as  may  be,  0. 19,  R.  2,  pp.  194 — 195 
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of  dAim  to  show  came  of  complaint^  aod  relief  or  remedy  pUuniiffolaiixui, 

of  claim  to  state  specifically  the  relief  which  plaintiff  claims,  either 

simply  or  in  the  alternative,  and  may  also  ask  for  general  relief,  same 

as  to  ootmter-claim ;  if  daim  be  for  discovery  only,  of  daim  to  show 

it»  0. 19.  B.  8,  p.  197 
of  clum  to  distinyiish  separate  claims,  0. 19,  R.  9,  pp.  197—198 
same  as  to  defences,  ib. 
defendant  relying  on  &cts  supporting  set-off  or  counter-claim  must  state 

same  specifically  in,  of  defence,  0. 19,  R.  10,  p.  198 
in  probate  actions  where  plaintiff  disputes  defendant's  interest,  of  claim 

to  allege  denial  of  such  interest,  0.  19,  R.  12,  p.  198 
of  daim  may  be  amended  to  introduce  what  would  hitherto  have  been 

matter  of  new  assignment,  0. 19,  E.  14,  p.  198 
of  defence  may  plead  matters  arisen  since  action,  with  or  without  other 

grounds  of  defence,  0.  20,  R.  1,  p.  205 
of  daim  to  be  delivered  within  six  weeks  of  defendant's  appearance,  if 

defendant  do  not  state  that  he  does  not  require  one,  0.  21,  R.  1  (a), 

p.  206 
of  claim  may  be  delivered  at  any  time  after  writ  issued,  either  before  or 

after  appearance,  but  none  more  than  six  weeks  after  appearance,  unless 

by  order,  0.  21,  R  1  (b),  p.  206 
where  plaintiff  delivers,  of  claim  without  being  required  to  do  so.  Court 

or  Judge  may  order  him  to  pay  the  costs  of  it,  if  it  seem  to  have  been 

improper,  0.  21,  R.  1  (c),  p.  206 
in  probate  actions  plaintiff  may  deliver,  of  claim  within  six  weeks  from 

time  limited  for  appearance,  but  if  defendant  has  appeared,  then  need  not 

deliver  it  until  within  eight  days  after  he  has  filed  affidavit  of  scripts, 

0.  21,  R.  2,  pp.  20ft— 207 
in  Admiralty  actions  in  rem,  plaintiff  to  deliver,  of  clum  within  twdve 

days  from  appearance  of  defendant,  O.  21,  R.  8,  p.  207 
where  writ  specially  indorsed,  and  defendant  has  not  waived,  of  claim, 

plaintiff  may  deliver  notice  that  his  daim  is  indorsed  on  the  writ  of 

summons,  0.  21,  R.  4,  p.  207 
form  of  such  notice  in  lieu  of,  of  claim,  t6. ;  App.  B,  8,  p.  873 
of  defence  to  be  delivered  to  plaintiff  within  eight  days  from  delivery  of, 

of  claim,  or  from  time  limited  for  appearance,  unless  time  extended, 

0.  2-2.  R.  1,  p.  207 
defendant  not  requiring,  of  claim  may  deliver  defence  within  eight  days 

from  appearance,  0.  22,  R.  2,  p.  207 
where  defendant  has  leave  to  defend  within  0.  14,  R.  1,  he  must  deliver 

his,  of  defence  within  time  allowed,  or  within  eight  days  after  order  for 

leave,  0.  22,  R.  8,  pp.  207—208 
Court  or  Judge  at  any  stage  may  allow  alteration  or  amendment  in,  of 

daim  of  defence  or  roply,  or  order  matters  to  be  struck  out,    0.  27, 

R.  ],p.  218 
plaintiff  may,  [without  leave,  amend,  of  claim  before  time  allowed  for 

reply,  or  if  no  defence  offered  within  four  weeks  from  last  appear- 
ance, 0.  27,  R.  2,  p.  218 
defendant  having  pleaded  set-off  or  counter-daim   may,  without  leave 
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unmd  before  time  for  pleading  to  reply,  or  if  none^  than  before  tweoity- 

eig^t  dayt  from  filing  defence,  0.  27,  R  8,  p.  218 
if  plaintiff,  being  bound  to  deliver,  of  claim,  do  not  deliTer  same  within 

due  time,  defendant  may  apply  to  diamiM  for  want  of  proeecution, 

with  ooeta,  O.  29,  R.  l,p.  822 
of  claim  ahall  name  county  or  place  in  which  plaintiff  proposes  the  action 

ahaU  be  tried,  if  not  in  Hiddlesez,  0.  86,  R.  1,  ^  277 
See  Dbtikos,  Rkplt.    For  Forma  of  Statement  of  Claim,  Statement  of 

Defence,  and  Statement  of  Reply,  tee  FoucB. 

STATUS  OF  OFFICERS, 

to  be  determined  by  Rules  of  Court,  §  81,  p.  86 

STATUTE  OF  FRAUDS, 

denial  of  an  alleged  contract  to  be  construed  only  as  a  denial  of  its  exeea- 
tion  in  fact,  not  of  its  sufficiency  with  reference  to  the,  or  otherwise,  0. 19, 
R.  23,  pp.  201—202 

STATUTE  OF  LIMITATIONS, 

not  to  be  applied  in  cases  of  express  trusts,  §  25  (2),  pp.  80 — 35 

STATUTORY  POWERS, 

given  to  former  Courts  to  be  exercised  by  the  Judges  of  the  High  Court ,. 
§  76,  pp.  79—80 

STAY  OF  EXECUTION, 

on  grounds  arising  too  late  to  be  pleaded,  0.  42,  R.  22,  pp.  807—808 
not  to  be  consequence  of  appeal,  nor  stay  of  proceedings  neither,  except 
by  order,  0.  58,  R.  16,  p.  849 

STAY  OF  PROCEEDINGS, 

may  be  directed  by  any  Court  in  any  matter  before  it,  in  lieu  of  injunc- 
tion §  24  (5),  pp.  24—28 

may  be  applied  for  by  any  one  entitled  before  Act  to  apply  for  injunction 
against  suit,  ib, 

when  solicitor  declares  writ  not  issued  with  his  authority,  0.  7,  B.  h 
p.  144 

when  plaintiff's  solicitor  fails  to  declare  names  and  residences  of  members- 
of  plaintiffs  firm,  0.  7,  R.  2,  p.  144 

not  to  be  caused  by  appeal  from  District  R^istrar  unless  so  ordered^ 
0.  85,  R.  8,  p.  275 

order  to  show  cause  against  new  trial  shall  be,  0.  89,  R.  5,  p.  295 

STIPULATIONS, 

not  of  the  essence  of  contract  in  equity,  to  receive  same  interpretation 
elsewhere,  §  25  (7),  pp.  81,  40 

SUIT, 

for  possession  of  land,  recovery  of  rents,  &c.,  or  damages  for  trespass  by 
mortgagor  in  his  own  name,  §  25  (5),  pp.  80,  89 

interpretation  of  term,  §  100,  p.  95 

hitherto  commenced  by  bill  or  information  in  Chancery,  or  by  cause  in 
rem  or  in  personam  in  Admiralty,  or  by  citation  or  otherwise  in  Court 
of  Probate,  to  be  commenced  by  **  action,"  O.  1,  R.  1,  p.  127 
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SUITOR, 

in  person  to  mark  his  name  and  address  on  every  pleading  filed  by  him, 
0. 19,  R.  7,  p.  197 

SUMMONS, 

writ  of  may  be  issued  by  District  Registrar,  §  64,  p.  69 

form  of  writ  of,  O.  2,  R  8,  p.  130,  App.  A.,  p.  1,  /.  1,  pp.  855—356 

action  to  be  commenced  by  writ  of,  O.  2,  R.  1,  p.  129 

to  be  indorsed  with  statement  of   nature  of  claim   made  and  relief 

required,  ib, 
order  as  to  issue  of  writ  of,  O.  5,  pp.  140 — 143 
except  in  Probate,  plaintiff  may  issue  writ  out  of  any  District  Registry, 

O.  5,R.l,p.  140 
in  all  cases  where  defendant  neither  resides  nor  carries  on  business  in 

district  out  of  the  registiy  whereof  the  writ  issues,  there  shall  be  a 

statement  on  the  face  of  the  writ  that  such  defendant  may  cause  an 

appearance  to  be  entered  either  in  London  or  at  the  district  registry, 

O.  5,  R.  2,  p.  140 
in  all  cases  where  defendant  resides  or  carries  on  business  in  the  district, 

the  writ  issuing  out  of  the  District  Registry  shall  bear  a  statement  that 

he  cause  appearance  to  be  entered  in  the  District  Registry,  O.  5,  R.  8, 

p.  140 
writ  to  be  prepared  by  plaintiff,  O.  5,  R.  5,  p.  141 
writ  to  be  printed  or  written,  or  partly  one,  partly  the  other,  A. 
writ  to  be  sealed  by  proper  officer,  and  thereupon  deemed  to  be  issued 

0.  5,  R.  6,  p.  141 
plaintiff  to  leave  a  copy  with  officer,  0.  5,  R.  7,  p.  141 
on  receipt  of  the  copy  to  be  filed,  and  filing  entered,  0.  5,  R.  8,  p.  141 
application  for  order  for  account^  where  writ  indorsed  under  0.  3,  R.  8, 

to  be  made  by,  and  supported  by  affidavit  filed  on  behalf  of  plaintiff, 

O.  15,  R.  2,  p.  174 
evidence  on,  to  be  by  affidavit^  0.  37,  R.  2,  pp.  289—290 

SUNDAY, 

not  to  be  reckoned  in  computing  time  when  less  than  six  days,  0. 57,  R.  8, 
p.  843 

SUPREME  COURT, 

union  of  Courts  into,  §  3,  p.  2 

division  of  into  High  Court  and  Court  of  Appeal,  §  4,  p.  8 

existing  staffs  of  officers  transferred  to,  §  77,  p.  81 

officers  to  be  attached  to,  as  Chancellor  and  Judges  with  oonsont  of 
Treasury,  shall  determine,  §  84,  p.  87 

authority  over  officers  of,  to  be  held  by  High  Court  and  Appeal  Court,  or 
in  case  of  officers  of  Divisions,  by  President  of  Division,  §  84,  pp.  87 — 
88 

officers  assigned  to  perform  duties  as  to,  appointed  by  Chancellor,  §  84, 
p.  87 

officers  of,  other  than  those  attached  to  person  of  a  Judge,  and  re- 
movable by  him,  removable  by  person  having  right  of  appointment^ 
with  approval  of  Chancellor,  for  reasons  assigned,  §  84,  p.  87 

solicitors  officers  of,  §  87,  p.  89 

R  R 


610  INDEX. 

SURPRISE, 

pleading^  not  being  petition  or  Bammont,  to  be  framed  ao  as  to  aToid, 

O.  19,R.18,  pp.199— 200 
ground  for  setting  uide  nonsuit,  0.  41,  R.  6,  p.  800 

SURRENDER, 

office  of  Judge  may  be  vacated  in  writing  without  deed  of,  §  7,  p.  8 

SURREY, 

oomminion  to  diwharge  ciyil  and  criminal  busineas  in,  may  be  iaaaed 

by  Older  in  Council,  1875,  §  28,  pp.  114—116 
to  be  deemed  to  be  a  dicuit,  if  commiaaion  iosued  by  Order  in  Gkmneil  to 

diichaige  buflineae  there^  ib. 


TAKING   MONEY   OUT    OF   COURT, 

money  paid  in,  may  be  taken  out  by  plaintiff  or  his  solicitor,  and«r  hia 

authority,  no  affidavit  needed  to  verify  his  authority,  O.  SO,  IL  3,  pu 

225 
no  waiver  of  objections  to  other  pleas  nor  evidence  against  plaintiff,  p.  226 
money  taken  out  was  **  recovered  "  under  County  Courts  Acts  so  aa  deprive 

plaintiff  of  costs,  p.  228 
See  MoHBT  Paid  into  Coubt. 

TAXATION   OF   COSTS.    See  Com. 

TENANT   FOR    LIFE, 

without  impeachment  of  waste,  not  to  be  entitled  to  commit  equitable 
waBte,  §  25  (8)  pp.  80,  85—89 

TENURE    OF   OFFICE, 

of  existing  officers  not  to  be  altered  by  Rules  of  Court,  §  81,  p.  86 

TERMS, 

abolition  of,  §  26,  p.  48 

may  still  be  referred  to  as  a  measure  of  time,  ib. 

THIRD   PARTIES, 

questions  as  against,  0. 16,  R.  17,  pp.  190 — 191 

when  before  trial  it  appears  that  questions  should  be  determined  between 
plaintiff  or  defendant  and  some  third  person.  Court  may  direct  notioe  to 
be  given,  0.  16,  R.  19,  pp.  191—192 
form  of  notice  by  defendant  to,  App.  B,  1,  p.  872 
See  Pabties,  Plaintift,  Defendant. 

TIME 

for  defendant  to  make  application  for  inter-pleader,  O.  1,  R.  2,  pp.  127 — 

128 
during  which  concurrent  writs  may  be  issued,  0.  6,  R.  1,  p.  148 
during  which  writ  to  remain  in  force,  0.  8,  R.  1,  pp.  145 — 146 
to  make  indorsement  on  writ  of  date  of  service,  O.  9,  R.  18,  pp.  158 — 164 
for  appearance  when  service  is  effected  out  of  the  jurisdiction  to  depend 

on  distance,  0. 11,  R.  4,  p.  156 
for  appearance  generally,  0. 12,  R.  15,  p.  159 
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to  deUver  defence,  defeadant  appearizig  after  time  fixed  not  to  be  entitled 

to  defend  without  leave,  ib, 
for  plaintiff  to  apply  for  guardian  for  defendant,  0. 18,  R.  1,  pp.  161 — 164 
to  advertiBe  notice  of  Bale  in  Admiralty  action  in  rem,  where  no  appear- 
ance entered,  O.  13,  R.  10  (a),  p.  170 
after  adyertiflement  for  plaintiff  to  file  affidavit  in  Admiralty  action  in 

rem,  0.  IS,  R.  10  (b),  p.  170 
for  advertising  notice  of   sale  in  Admiralty  action  in  rem  where    no 

appearance  has  been  entered,  ib, 
for  filing  writ  in  Admiralty  action  in  rem,  where  no  appearance,  0. 13, 

R.  10  (c),  p.  170 
for  plaintiff  in  first  of  two  Admiralty  actions  to  advertise  notice  of  sale, 

0. 13,  R.  10  (d),  pp.  170—171 
to  set  down  Admiralty  action  after  proceeds  of  sale  paid  into  registry, 

0. 13,  R.  10  (e),  p.  171 
for  plaintiff  to  advertise  notice  of  proceeding  in  an  Admiralty  action  of 

possession,  0. 13,  R.  10  (f),  p.  171 
to  file  affidavit  after  advertising  notice  of  proceedings  in  an  Admiralty 

action  of  possession,  0. 13,  R.  10  (g),p.  171 
for  return  of  sunmions  for  leave  to  enter  final  judgment^  0. 14,  R.  2,  p.  173 
during  which  notice  of  claim  to  contribution  must  be  served,  0. 16,  R.  18, 

p.  191 
to  deliver  further  defence  or  further  reply,  0.  20,  R.  2,  p.  205 
to  deliver  statement  of  claim,  0.  21,  R.  1  (a),  p.  206 
when  statement  of  claim  may  be  delivered,  0.  21,  R.  1  (b),  p.  206 
to  deliver  statement  of  claim  in  probate  action,  0.  21,  R.  2,  p.  206 
in  Admiralty  action  in  rem,  0.  21,  R.  3,  p.  209 
to  deliver  further  statement  of  claim,  0.  21,  R.  4,  p.  207 
for  delivering  defence,  0.  22,  RR.  1—2,  p.  207 
to  deliver  defence  where  leave  given,  0.  22,  R.  3,  pp.  207 — 208 
for  party  to  count&r-claim,  to  deliver  reply,  0.  22,  R.  8,  pp.  208^-209 
for  delivery  of  reply,  O.  24,  R.  1,  p.  212 

for  delivery  of  pleadings  subsequent  to  reply,  0.  24,  R.  3,  p.  212 
of  dose  of  pleadings,  O.  25,  p.  212 
for  amending  statement  of  claim,  0.  27,  R.  2,  p.  213 
for  amending  set-off  or  counter-claim,  0.  27,  R.  3,  p.  218 
to  apply  for  disallowance  of  amendment  of  pleading,  0.  27,  R.  4,  p.  218 
after   which^  order   for  leave   to  amend   becomes   void,   0.  27,  R.  7, 

p.  214 
for  delivering  demurrer,  0.  28,  R.  8,  p.  218 
for  entering  demurrer,  O.  28,  R.  6,  pp.  219 — 220 
for  plaintiff  to  accept  in  satisfaction  money  paid  into  Court,  0.  80,  R.  4, 

pp.  225—228 
within  which  plaintiff  may  sign  judgment  for  taxed  costs  where  he  accepts 

in  satisfaction  money  paid  into  Court,  0.  80,  R.  4,  pp.  225 — 228 
to  apply  to  strike  out  interrogatories,  O.  81,  R.  5,  p.  245 
for  filing  affidavit  in  answer  to  interrogatories,  O.  81,  R.  6,  p.  245 
to  give  notice  of  time  and  place  for  inspection  of  documents,  0.  81,  R  16, 

p.  268 
when  documents  naay  be  inspected  after  notice,  ib, 

R  R  2 
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for  appealing  from  district  registrar  to  jadge,  O.  85,  R.  7,  p.  275 

when  action  may  be   removed  by  defendant  as  of  right  from  district 

registry,  O.  85,  R.  11,  pp.  275-276 
for  giving  notice  of  mode  of  trial,  O.  86,  R.  8,  p.  278 
for  giving  notice  of  trial,  0.  86,  R.  4,  pp.  278— 27d 
for  applying  to  alter  mode  of  trial,  O.  86,  B.  5,  p.  279 
of  notice  of  trial,  0.  86,  R.  8,  p.  282 
of  short  notice  of  trial,  A. 

for  entering  cause  of  trial  in  London  or  Middlesex,  O.  86,  R.  14,  p.  284 
within  which,  to  move  to  set  aside  a  verdict  or  jadgment  obtained  on 

default,  O.  36,  R  20,  pp.  285—286 
for  plaintiff  to  file  affidavits  and  deliver  list,  O.  88,  R  1,  p.  291 
fur  defendant  to  file  and  deliver  list  of  affidavits,  0.  88,  R  2,  p.  291 
for  plaintiff  to  deliver  list  of  affidavits  in  reply,  O.  88,  R.  8,  pp.  291—292 
for  serving  notice  of  cross-examination,  O.  88,  R.  4,  p.  292 
to  give  notice  of  motion  for  new  trial,  0.  89,  R  1,  p.  298 
for  service  of  order  to  show  cause  against  new  trial,  0.  89,  &  2,  p.  293 
to  set  down  action  for  judgment,  0.  40,  R.  2,  pp.  295 — 296 
for  setting  down  action  on  motion  for  judgment  where  judgment  not 

directed  to  be  entered,  0.  40,  R  8,  p.  296 
for  defendant  to  set  down  on  motion  for  judgment,  ih. 
to  move  to  set  aside  judgment,  O.  40,  R.  6,  p.  297 
to  show  cause  against  setting  aside  judgment,  %&» 
when  plaintiff  may  set  down  action  on  motion  for  judgment,  0.  40,  R  7> 

pp.  297—298 
after  issues  determined,  when  defendant  may  set  down  action  on  motion 

for  judgment,  ib. 
after  which,  no  action  to  be  set  down  on  motion  for  judgment  except  hj 

leave,  0.  40,  R.  9,  p.  298 
when  writ  of  fieri ladas  or  elegit  may  be  issued,  0.  42,  R  15,  p.  804 
during  which,  writ   of   execution  shall  remain  m  force,  0.  42,  R  16, 

pp.  304—805 
when,  execution  may  be  issued,  0.  42,  R  18,  pp.  805—806 
to  apply  to  discharge  order  to  carry  on  proceedings,  0.  50,  R  6,  p.  381 
when  person  under  disability  other  than  coverture  may  apply  to  dischaigs 

order  to  carry  on  proceedings,  0.  50,  R.  7,  p.  381 
for  making  application  under  §  25,  sub^wction  8,  and  under  0.  52,  &R  2 

or  8,  O.  6%  B.  4,  p.  887 
when  plaintiff  may  apply  under  0.  52,  K.  1,  0.  52,  R.  5,  p.  887 
of  service  of  notice  of  motion,  0.  58,  R.  4,  p.  889 
when  notice  of  motion  may  be  served  on  defendant,  who  has  not  appealed, 

0.  53,  R  7,  pp.  839-840 
for  appeal  from  Master  or  Registrar  at  Chambers  to  Judge,  0.  54,  R  4, 

p.  341 
for  appeal  from  Chambers  to  Court  in  Queen's  Bench,  Common  Pleasi  or 

Exchequer  Divisions,  0.  54,  R  6,  p.  841 
computation  of,  O.  57,  R  2,  p.  343 
expiring  on  Sunday,  or  day  on  which  offices  dosed,  to  hold  good  for  the 

next  day,  0.  57,  R.  8,  p.  843 
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TlilR^continued, 

for  filing,  amending,  or  deliTering  pleadings,  not  to  count  in  Long  Vacation, 

0.  67,  B.  5,  p.  348 
Court  or  Judge  may  enlarge  or  abridge,  and  enlargement  may  be  ordered 

after  time  ia  expired,  0.  57,  K.  6,  p.  343 
for  giving  notice  of  appeal  from  judgment^  0.  58,  B.  4,  pp.  344 — 345 
from  interlocutory  order,  ib. 
for  respondent  giving  notice  to  vary  order  appealed  from,  if  judgment, 

0.  68,  E.  7,  p.  847 
if  interlocutory  order,  ib. 

for  appealing  from  order  in  Bankruptcy  or  winding-up,  0.  58,  B.  9,  p.  348 
to  appeal  from  refusal  of  ex  parte  order,  0.  68,  B.  10,  p.  348 
no  appeal  after  times  fixed  by  rule,  0.  58,  B.  15,  ]>.  849 
of  sittings,  0.  61,  B.  1,  p.  351 
of  vacations,  0.  61,  B.  2,  p.  351 

TITLE, 

of  Judges  to  be  appointed  to  fill  certain  vacancies,  §  5,  pp.  4  —6 

on  this  point  repealed  and  amended,  1875,  §  3,  p.  99 

of  Judges  saved,  §  11,  pp.  10 — 12;  amended  as  to  Judge  of  Admiralty, 

1875,  §  8,  pp.  103—106 
need  not  be  pleaded  by  defendant  in  an  action  for  recovery  of  land,  unless 

dependant  on  an  equitable  estate,  or  unless  he  seeks  equitable  relief, 

0. 19,  B.  15,  pp.  198—199 

TOWAGE, 

form  of  indorsement  in  Admiralty  action  on  daim  for,  App.  A,  p.  2,  §  6, 
/.  13,  p.  868 

TRANSFER, 

of  pending  business,  §  22,  pp.  21-— 22 

of  matter  from  one  Division  or  Judge  to  another,  may  be  made  with  or 

without  application  of  party,  §  36,  p.  54 
of  action  into  High  Court,  any  party  may  apply  for,  where  writ  issued  out 

of  District  Registry,  §  65,  pp.  69—70 
on  occasion  of,  from  District  Registry,  documents  to  be  transmitted  from, 

i&. 
of  action  from  District  Registry  to  High  Court,  may  be  refused,  §  65,  pp. 

69—70 
of  existing  staff  of  officers  to,  to  Supreme  Court,  §  77,  pp.  81 — 88 
of  proceedings  from  inferior  Courts  to  High  Court,  §  90,  pp.  91 — 92 
of  books  and  papers,  to  Supreme  Court  from  whose  jurisdiction  trans- 
ferred, §  90,  p.  93 
of   matters    wrongly  assigned    to    any    Division,   1876,  §   11   (2),  pp. 

107—108 
of  action,  from  one  Division  to  another,  to  be  by  leave  of  President  of 

Division  from  or  to  which  transfer  is  to  be  made,  0.  51,  R  1,  p.  832 
may  take  place  at  any  stage  of  action,  0.  51,  R.  2,  p.  832 
not  to  take  place  without  leave  of  President  of  Division  to  which  action 

transferred,  0.  51,  R.  2,  p.  882 
of  action  from  one  Division  or  Judge  to  another,  not  to  be  in  chambers, 

0.  54,  R  2,  p.  340 
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TRANSFERRED  CAUSE, 

to  be  continued  in  High  Court  as  if  oommenced  there,  §  90,  pp.  91 — 92 

TRANSFERS  AND  CONSOLIDATION, 
order  as  to,  0.  51,  p.  332 

See  Tbamsfeb.    Consolidation. 

• 

TRAVELLING  EXPENSES, 

of  official  referees  to  be  paid  by  Treasury,  §  83,  pp.  86—87 

TREASURY, 

concurring,  Chancellor  may  abolish  offices  under  §  77,  §  77,  pp.  81 — 82 
to  determine  salariefi  of  officers  appointed  under  Act,  §  85,  p.  88 
interpretation  of,  §  100,  p.  95 

TRESPASS  TO  LAND, 

forms  of  statement  of  claim,  defence,  and  reply  in  action  for,  App.  C, 
27,  p.  432 

TRIAL, 

before  referee  to  be  conducted  as  Judge  may  direct,  subject  to  rules  of 

Court,  §  67,  pp.  65—66 
mode  of  giving  oral  evidence  in  before  jury  not  affected  by  the  Act,  1875, 

§20,pp.  112— 118 
may  be  postponed  if  questions  between  plaintiff  or  defendant  and  third 

parties  ought  first  to  be  determined,  0.  16,  R.  19,  p.  192 
order  as  to,  O.  86,  pp.  277—288 
local  venue  for,  abolished,  0.  36,  R.  1,  p.  277 
plaintiff,  if  he  propose,  elsewhere  than  in  Middlesex,  to  name  where,  in  his 

statement  of  claim,  0.  36,  R.  1,  p.  277 
how  to  be,  0.  36,  R.  2,  p.  277 

plaintiff,  with  reply  to  give  notice  of  mode  of,  0.  36,  R.  3,  p.  278 
defendant,  within  four  days  after  notice,  may  elect  to  have,  of  issues  of 

fact  before  Judge  and  jury,  O.  36,  R.  3,  p.  278 
if  plaintiff  do  not,  within  six  weeks  from  close  of  pleadings,  give  notice 

of  mode  of,  defendant  may,  before  notice  served,  give  plaintiff  notice  of 

mode  of,  and  plaintiff  thereupon  may,  within  four  days,  elect  to  have, 

of  issues  of  fact  before  Judge  and  jury,  0.  36,  R  4,  pp.  278 — 279 
under  former  law  time  as  to  notice  of,  did  not  begin  to  run   against 

plaintiff  until  issue  joined  with  all  defendants,  or  until  they  were  other- 
wise disposed  of,  p.  278 
where  neither  party  has  given  notice   under  rules  to  have,  before  Judge 

and  jury,  or  in  any  case  under  §  57  of  Act  of  1873,  where  party 

desires  other  mode  of,  than  that  named,  he  may  apply  to  Court  or 

Judge,  0.  36,  R.  5,  p.  279 
subject  as  above.  Court  or  Judge  may  give  order  at  any  time  for,  of 

differing  questions  in  different  modes,  O.  36,  R.  6,  p.  279 
by  jury,  to  be  before  one  Judge,  unless  more  specially  appointed,  O.  86, 

R.  7,  p.  279 
notice  o^  to  state  whether  of  action  or  of  issues,  and  in  Queen's  Bench, 

Common  Pleas,  and  Exchequer  Divisions,  the  place  and  day  of  entry 

for,  0.  36.  R.  8,  p.  279—282,  App.  B,  14,  p.  878 
where  notice  misleading  formerly,  trial  set  aside,  p.  280 
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TRIAL— «m<tnw<jrf. 

but  not  unless  inaccuracy  had  probably  misled  party,  p.  280 

service  of  notice  o^  pp.  280 — 281 

effect  of  notice  of,  p.  281 

discretion  of  Courts  as  to  costs  with  reference  to  notice  of,  pp.  281 — 282 

what  costs  allowed,  p.  282 

how  rule  fur  costs  in  such  case  obtained,  p.  282 

purpose  of  affidavit  on  applying  for  rule,  p.  282 

plaintiff''s  course  when  rule  obtained,  p.  282 

ten  days'  notice  of,  unless  short  notice  accepted,  O.  86,  R.  9,  p.  282 

short  notice  four  days,  ib. 

formerly  defect  by  short  notice  not  waived  by  defendant's  failing  to  object, 

pp.  282^288 
irregularity  in  mere  form  of  delivery  waived  by  any  subsequent  step 

taken  by  defendant,  p.  288 
notice  of,  to  be  given  before  entering  for,  0.  86,  R.  10,  p.  288 
notice  of,  for  London  or  Middlesex  not  to  operate  for  any  particular 

sittings,  0.  86,  R.  11,  p.  288 
notice  o^  elsewhere  shall  be  for  first  day  of  next  assises  at  place,  0.  869 

R.  12,  p.  288 
no  countermand  except  by  consent  or  by  leave,  0.  86,  R.  18,  pp.  288 — 284 
if  party  giving  notice  o^  for  London  or  Middlesex  omit  to  enter  for,  party 

receiving  notice  may,  in  the  absence  of  countermand,  enter  action  for, 

O.  86,  R.  14,  p.  284 
on  notice  of  elsewhere,  either  party  may  enter  for.    If  both  enter,  trial 

shall  take  effect  on  plaintiff's  entry,  0.  86,  R.  15,  pp.  284—285 
old  course  of  practice,  R.  H.  T.  14,  O.  2,  R.  G.  H.  1868,  pp.  284—285 
if  record  were  withdrawn.  Judge  might  allow  re-entry  if  no  ne  redpiatur 

were  meantime  entered,  p.  285 
undefended  causes  first  taken,  p.  285 
list  of  actions  for  trial  at  London  and  Middlesex  to  be  allotted  without 

reference  to  divisions  to  which  aoUonf  attached,  O.  86,  R.  16,  p.  285 
party  entering  action  for,  to  deliver  to  officer  copy  of  pleadings  for  Judges 

O.  86,  R.  17,  p.  285 
when  action  called  on  for,  if  defendant  do  not  appear  plaintiff  may  prove 

his  case  where  onus  lies  on  him,  O.  86,  R.  18,  p.  285 
if  defendant  appear  and  plaintiff  make  default,  defendant,  if  he  have  no 

oounter*claim,  entitled  to  judgment^  but  if  he  have  he  may  prove  it  so 

far  as  onus  lies  on  him,  O.  86,  R.  19,  p.  285 
judgment  no  obtained  by  default  may  be  set  aside  on  application  within 

six  days  after,  0.  86,  R.  20,  pp.  285—286 
Judge  may  postpone  or  adjourn,  O.  86,  R.  21,  p.  286 
upon,  Judge  may  at  or  after,  direct  judgment  to  be  entered  for  either 

party,  or  direct  it  not  to  be  entered,  0.  86,  R.  22,  p.  286 
at  assizes  or  at  London  or  Middlesex,  where  officer  present  is  not  proper 

officer  to  enter  judgment,  associate  to  enter  findings  of  hot  as  Judge 
shall  order  in  book  kept  for  purpose,  0.  86,  R.  28,  p.  286 
if  Judge  at,  direct  absolute  entry  for  any  party,  associate's  oertifloate 

to  be  sufficient  authority  for  entry  of  judgment,  O.  86,  R.  24,  p.  286 
form  of  certificate  of  officer  after,  ib,,  App.  B,  15,  p.  878 
if  Judge  ai,  direct  entry  for  party,  subject  to  leave  to  move  judgment 
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TBlAL-^eontinued. 

to  be  entered  accordingly  on  production  of  UBodate's  certificate,  O.  Sff 

R.  25,  p.  286. 
Court  x>r  Judge  may  direct,  without  jury  where  question  might  have  been 

tried  without  jury  before  Act,  O.  S6,  R.  26,  p.  287 
Court  or  Judge  may  either  before  or  at,  order  any  issue  of  fact  to  be 

tried  before  jury,  0.  36,  R.  27,  p.  287 
with  aBsessors,  0. 86,  R.  28,  p.  287 
Court   or    Judge    may  at  any  time  order,    by   commisdoners    under 

§  29  of  Act  of  1878,  or  at  London  or  Middlesex  sittings,  O.  86,  R.  29, 

p.  287 

when  matter  referred  for,  to  referee,  sittings  and  adjournments  thsreon, 
O.  86,  R.  30,  pp.  287—288 

subject  to  order  eyidenoe  to  be  taken  at,  before  referee  and  attendance  of 
witnesses  enforced  as  before  Judge,  0.  86,  R.  81,  p.  288 

referee  may,  pending,  or  in  his  report  submit  question  to  Court,  or  submit 
facts  with  power  to  draw  inferences  to  Court,  O.  36,  R.  34,  p.  288 

party  deairing  to  cross-examine  deponent  where  evidence  is  by  consent  by 
affidavit  to  serve  party  filing  affidavit  with  notice  to  produce  deponent 
at,  notice  to  be  served  before  fourteen  days  after  time  for  filing  affidayits 
in  reply,  or  within  time  appointed,  unless  deponent  produced*  his  affi- 
davit excluded,  0.  88,  R.  4,  p.  292 

notice  of,  at  same  time  after  close  of  evidence,  where  taken  by  affidavit  as 
provided  after  close  of  pleadings  in  other  causes,  0.  88,  R,  6,  p.  298 

form  of  judgment  on,  without  juiy,  App.  D,  4,  p.  485 

form  of  judgment  after,  by  jury^  App.  D,  5,  pp.  485—486 

Su  Nxw  Tbial. 

TRINITY    SITTINGS, 

commencement  and  end  of,  O.  61,  R.  1,  p.  851 

TRUSTEE, 

daim  against,  by  cestui  que  trust,  on  express  trust,  not  barred  by  Statute 

of  Limitations,  §  25  (2),  pp.  80,  85 
relief  act,  person,  liable  in  respect  of  chose  in  action,  may,  in  case  of  dispute 

pay  same  into  Court  under,  §  25  (6),  pp.  80 — 81,  89—40 
plaintiff  or  defendant  may  represent  estate  without  the  beneficiaries  being 

joined,  0. 16,  R.  T,  p.  177 
denial  of  right  to  claim  as,  to  be  set  out  specifically,  0.  19,  R.  11,  p.  198 
in  bankruptcy,  of  party  to  an  action  becoming  bankrupt  pendente  lite  may 

be  made  a  party  or  served  with  notice,  0.  50,  R.  2,  p.  817 
effect  of,  chuige  of  trustee  of  bankrupt's  estate,  mnce  Act  of  1869,  pp. 

324—825 
to  be  entitled  to  costs  out  of  estate  as  in  Chancery,  0.  55,  pp.  841 — 842 

TRUSTS, 

execution  of,  assigned  to  Chancery  Division,  §  84,  pp.  49—52 

UNCLAIMED  DIVIDENDS, 

law  vesting  in  Crown  unclaimed  dividends  in  bankruptcy  and  insolTeocy, 

amended  1875,  §  82,  pp.  124—125 
See  also  same  enactments  repealed,  §  88,  sched.  2,  pp.  125|  448 
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UNDERTAKING  TO  APPEAR, 

solicitor  not  appearing  pursuant  to  his,  liable  to  attachment,  0. 12,  R.  14, 
p.  159 

UNION, 

of  existing  Courts  into  one  Supreme  Court,  §  3,  pp.  2  -3 

UNSOUND  MIND.    See  LUNATIC,  NON  COMPOS. 

USHER  OR  TRAIN-BEARER, 

personal  officers  of  Judges  to  perform,  duties  of,  §  79,  pp.  84 — 85 

VACANCY, 

in  the  office  of  Judge,  §§  5,  51,  pp.  4—6,  62 

not  to  impair  the  due  constitution  of  Court,  §  7,  p.  8 

in  the  office  of  any  officer  coming  under  §  77|  occurring,  the  Chancellor 

may,  with  the  concurrence  of  the  Treasury,  abolish  office  and  reduce 

salaryi  §  77,  pp.  81—82 

in  certain  offices  not  to  be  filled  up  for  one  month,  1875,  §  34,  pp.  125— 

126 

VACATING  OFFICE, 

of  Judge,  mode  of,  §  7|  p*  8 

VACATIONS, 

Orders  as  to,  may  be  revoked  or  altered  by  Order  in  Council,  §  27, 

pp.  43—44 
to  be  fixed  as  formerly  until  altered,  ib, 
provision  to  be  made  for  hearing  in,  all  applications  requiring  immediate 

hearing,  §  28,  p.  44 
Order  relating  to,  0.  61,  pp.  351—352 

VENDITIONI  EXPONAS, 

writ  of,  may  be  issued  as  heretofore,  0.  43,  R.  2,  p.  308 
form  of  praecipe  for,  App.  E.,  3,  p.  438 
form  of  writ,  App.  F.,  8,  pp.  442—443 ' 

VENUE, 

may  be  regulated  by  Order  in  Council,  1875,  §  23  (4),  pp.  114—116 
no  local,  for  trial  of  any  action,  0.  36,  R.  1,  p.  277 

VERDICT, 

or  judgment,  when  one  party  absent  from  trial,  may  be  set  aside   on 
application  made  within  six  days  after  trial,  0.  36,  R.  20,  pp.  285 — 286 
necessary,  to  bring  into  operation,  stat.  17,  Ch.  2,  c.  8,  §  1,  nonsuit  not 
sufficient,  p.  319 

VERIFIED, 

notes  may  be  referred  to  by  Court  of  Appeal,  as  to  the  ruling  or  direction 
of  a  Judge  to  a  jury  or  assessors  below,  0.  58,  R.  13,  p.  349 

VICE-CHANCELLORS, 

the  several  to  be  some  of  the  first  Judges  of  High  Court,  §  5,  pp.  4 — 6 

VISITORS  OF  LUNATICS, 

office  of  secretary  of  abolished,  1875,  §  31,  p.  124 

8  8 
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VlvA  VOCE 

answer  to  interrogatories  may  be  ordered,  in  default  of  ahswenng  affidarit, 

0.  31,  F.  10,  pp.  245—246 
witness  generally  to  be  examined,  in  open  Court,  0.  37,  R.  1,  p.  239 

WAQES.    See  Seamen's  Wages. 

WHITSUN  VACATION. 

commencement  and  end  of,  0.  61,  R.  2,  p.  351 

WILL, 

proving  in  solemn  form,  defendant  may  give  notice  that  he  only  desires 
the  proof  in  solemn  form  of,  O.  22,  R  H^  p-  209 

WITNESS, 

generally  to  be  examined  vivft  voce  in  open  Court,  0.  37,  R.  1,  p.  289 
Court  or  Judge  may  direct  affidavit  of  to  be  read  instead,  or  that  attend* 

ance  of,  may  be  dispensed  with,  and  that  he  may  be  examined  by 

interrogatories  or  otherwise  before  a  commissioner  or  examiner,  ib. 
but  if  other  party  desires  his  production  for  cross-examination,  and  he  can 

be  produced,  no  order  to  be  made  authorising  his  evidence  to  be  given 

by  affidavit,  ib. 
may  be  examined  by  order  at  any  place,  and  depositions  filed  and  given  in 

evidence,  0.  87,  R.  4,  p.  291 
See  EviDENOE. 

WRIT, 

no  writ  for  service  out  of  jurisdiction,  nor  of  which  notice  is  to  be  given 

out  of  jurisdiction,  shall  be  issued  without  leave  of  Court  or  Judge, 

0.  2,  R.  4,p.  180 
to  bear  date  day  of  issue,  and  to  be  tested  in  the  name  of  the  Lord 

Chancellor,  0.  2,  R.  8,  p.  185. 
not  issued  with  solicitor's  authority,  0.  7,  R.  1#  p.  144 
sued  out  by  partners,  O.  7,  R.  2,  pp.  144 — 145 
may  be  renewed  from  time  to  time,  O.  8,  R.  1,  pp.  145 — 146 
renewal  to  be  in  force  twelve  months,  and  to  prevent  operation  of  Statute 

of  Limitations  by  keeping  alive  action,  ib, 
production  of  renewed,  stamped  with  seal  to  be  evidence  of  renewal  and 

of  date  of  commencement  of  action,  O.  8,  R.  2,  p.  146.) 
service  of,  order  as  to,  0.  9,  pp.  146 — 154.    See  Service. 
not  specially  indorsed  where  demand  for  liquidated  sum,  if  defendant  do 

not  appear,  plaintiff  need  not  file  statement  of  claim,  but  proceed  as  in 

Rule  stoted,  0.  13,  R.  5,  p.  168 
specially  indorsed,  where  defendant  appears,  plaintifif  may  swear  to  his 

belief  that  there  is  no  defence  to  the  action,  and  call  on  defendant  to 

show  cause  against  final  judgment,  0. 14,  R.  1,  pp.  171 — 172 
application  to  enter  final  judgment  under  this  Rule  to  be  by  summons, 

0.14,  R.  2,  pp.  172— 173 
where  defendant  is  added,  plaintifif  to  amend  and  sue  out  writ  of  summons, 

and  serve  new  defendant  with  writ  or  notice,  as  original  defendants 

are  served,  0.  16,  R.  15,  p.  190 
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ViKlT—contimied. 

\»here  defendant  claims  over  against  third  person,  such  person  to  be  served 

with  notice  of  claim  to  contribution  stamped  with  seal  of  Court,  as  a 

writ  of  summons,  0. 16,  B.  18,  p.  191 
where  specially  indorsed,   defendant  not  dispensing   with  statement  of 

claim,  plaintiff  may  serve  notice  that  his  claim  appears  indorsed  on  writ, 

0.  21,  IL  4,  p.  207 
See  Concurrent  Writs. 

form  of,  for  service  out  of  jurisdiction,  App.  A,  p.  1,  §  1,  /.  2,  p.  356 
form  of  notice  of  writ,  in  lieu  of  service  to  be  given  out  of  jurisdiction, 

App.  A,  p.  1,/.  §  1,  3,  p.  366 
form  of,  in  Admiralty  action  in  rem,  App.  A,  p.  1,  §  1,  /.  4,  p.  357 
form  of  memorandum  for  renewed,  App.  A,  p.  1,  §  1  /.  5,  p.  358 
/c/}*  tci*it8  of  execvAion  of  individual  navne^,  set  those  names 

WRIT  OF  INQUIRY, 

to  assess  damages,  0.  13,  K  6,  pp.  168 — 169 

to  issue  on  interlocutory  judgment,  0.  29,  R.  4 ,  p.  222 

WRITING, 

writs  of  summons  to  be  in,  or  in  print,  or  partly  in  one,  partly  the  other, 

0.  5,  R.  6,  p.  141 
notice  to  be  in,  0.  ^%  R.  1,  p.  342 
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"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume,  will  be  of 


great  service  to  the  parish  authorities,  and  to  the 
Jegal  practitioners  who  may.  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
quidified  him  to  undertake." — Law  JUagastue. 
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**  Mr.  Browne  has  in  this  work  chosen  for  exposition  an  interesting  and  difficult 
branch  of  the  law.     He  has  discharged  his  duty  with  great  ability  and  industry. 

''We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science 
of  Law." — Canada  Law  Journal. 

**  This  is  a  very  elegantly  produced  volume,  and  is  written  in  an  extremely  scientific 
and  agreeable  style. 

*•  As  a  tract  upon  a  very  troublesome  department  of  law  it  is  admirable — the  prin- 
ciples laid  down  are  sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicia 
are  harmonised  so  far  as  possible,  and  distinguished  when  necessary." — /rish  Law  Times, 


SXKVnS  ft  HAinS,  bill  TASD»  TEMFLX  BiOt. 

THE    LAW    OF    COBFOBATIONS. 


Just  published,  in  8^0^  price  2it.,  cloth, 

A     TREATISE    ON"    THE    DOCTRINE 


or 


ULTRA  VIRES: 

BEIKO 

AN    INVESTIGATION   OF  THE   PRINCIPLES  WHICH   LIMIT 
THE  CAPACITIES,  POWERS,  AND   LIABILITIES 

CORPORATIONS, 

AKD    MORE    EBPEGIALLT    OF    ' 

JOINT   STOCK    COMPANIES. 

BY 

SEWARD    BRICE,    M.A.,    LL.D.,   London, 

Of  the  Inner  Tempie,  Barrister-ai-Law, 


*'  Here  is  a  volume  of  500  pp.  upon  a  title  to 
which,  so  far  as  we  are  aware*  not  even  a  chapter 
of  any  text-book  in  this  country  has  been  devoted, 
and  to  which  we  are  quite  sure  no  distinct  heading 
has  ever  been  assigned  in  an  American  Digest. 
....    Upwards  of  zzoo  Cases  are  cited  in  this 
work,  of  which  it  may^  be  fairly  assumed  that  few 
do  not  involve  pecuniary  interests  of  considerable 
magnitude.    In  the  next  decade  we  may  be  sure 
that  the  doctrine  of  Ultra  Vires  as  applicable  to 
railroads,  municipal  and  other  charterea  bodies  in 
the  United  States,  will  assume  a  large  political  as 
well  as  legal  importance.    We  welcome  nis  pioneer 
volume  as  a  fair  result  of  the  author's '  attempt, 
though,  perhaps,  nothing  more/  to  collect  and  group 
the  more  important  of  these  various  decisions.   .   .   . 
This  is  the  only  work  of  its  kind  afforded  the  pro- 
fession of  either  oountiy.    The  English  cases,  many 
of  fpnat  authority  with  us,  are  here  collected  and 
luadly  arranged.    Besides  the  questions  constantly 
presented  to  the  Courts,  it  happens  frequently  that 
Corporation  Counsel  are  called  upon  to  give  advice 
which  may  affect  property  of  great  value.    In  such 
an  emergency  this  volume  would  be  of  essential 
service." — Amrricam  Lam  Review,  October  1874. 
"  Much  as  one  may  be  surprised  at  the  confusion 
which  douds  the  doctrine  of  Ultra  Vires,  it  is  all 
the  more  pleasant  to  notice  the  ludd  manner  in 
which  it  has  been  handled  by  the  author.    His 
arrangement  of  the  work  is  logical,  and  his  treat- 
ment of  the  parts  clear  and  concise.    The  work  if 
arranged  under  four  main  heads.  Each  part  appears 
to  be  weD  and  appropriately  filled  up.    The  refer- 
ences to  d^ded  cases  are  lull  and  accurate.    The 
result  is  a  body  of  law  essential  as  an  appendix  to 
any  work  on  Coraoratkms*  and  such  as  should  be 
on  the  shelves  01  anv  lawyer  who  assumes  to  have 
a  useful  and  reliable  library  of  modem  law." — 
Canada  Lmv  youmal, 

"  Mr.  Brice  writes  with  knowledge  and  with  pre- 
cision ;  and  his  volume  b  probaUy  as  good  as  was 
possible  in  the  present  sfage  of  the  Uw." — The 
Daily  News. 

"  A  guide  of  very  great  value.  Much  information 
on  a  difficult  and  unattractive  subject  has  been 
coOected  and  arranged  in  a  manner  which  will  be 
of  {ptat  assistance  to  the  seeker  after  the  law  on  a 

?>mt  bvidvinK  the  powers  of  a  company.**— Z^w» 
eurmU, 


"•Mr.  Brice  himself  calls  his  woric  an  attempt  to 
reduce  a  vast  mass  of  authorities  to  something  like 
order,  atnd  to  deduce  from  them  some  generalcon- 
clusions.  To  our  mind  it  is  a  verv  creditable  and 
courageous  attempt,  and  really  of  tne  same  class  as 
those  which  started  our  present  excellent  text*books 
in  other  branches  of  the  law.  But  here  the  author 
has  chosen  for  himself  a  subject  of  great  difficulty, 
and  one  in  which  he  wOl  find  it  difficult  to  interest 
the  general  student.  The  doctrine  of  Ultra  Vires 
is  of  very  modem  growth,  and  took  its  rise  in  the 
attempt  of  our  Courts  to  make  old  law  fit  a  new 
state  of  facts  by  using  and  refining  upon  a  maxim. 
The  doctrine  is  thus,  as  Mr.  Brice  says,  purely  the 
creature  of  judicial  decisions,  and  for  this  reason  it 
forms  a  most  embarrassing  and  auricward  subject 
for  any  legal  writer.  In  this  case  the  author  has 
certainly  woriced  hard,  and  displayed  great  industry 
and  rescardi.  He  has  endeavoured,  and.that  suc- 
cessfully, to  force  his  subject  into  some  logical 
order,  and  to  arrange  a  mass  of  vague  decisions 
under  different  heads  as  clearly  as  was  possible. 
He  has,  at  all  events,  laid  the  foundation  for,  per> 
ha]M,  a  more  complete  and  systemadc  text-book  ; 
wmch  at  some  future  time,  when  the  Courts  are 
themselves  more  logical  in  their  decisions,  will  be 
written.  He  has  certainly  called  attention  to  a 
most  important  branch  of  our  law,  which  has  hitherto 
been  much  ii^Iected.  It  is  a  branch,  also,  which 
is  oaily  lowing  in  importance  with  the  growth  of 
Corporatioiu  and  the  Increase  of  Jomt  Stock  Com- 
pames.  To  investigate  the  principles  which  limit 
their  capacity,  power,  and  liabilities,  is  certainly  a 
task  woraiy  of  ue  undertaking  by  any  lawsrer,  more 
especially  at  the  present  time.  We  congratulate 
Mr.  Brice  on  his  success  in  so  far  as  he  has  gone, 
and  look  forward  to  the  time  when  some  future 
edition  of  his  woric  shall*  the  law  itself  on  Ultra 
Vires  having  become  more  setded,  be  considered 
as  one  of  our  standard  works  upoti  its  own  special 
subject."— rA#  Law. 

"  It  Is  an  exceedingly  valuable  work  at  this  time 
when  the  rights  and  powers  of  Corporations  are 
matters  of  so  much  interest  in  the  united  States, 
as  well  as  in  Great  Britain,  and  its  manifold  cases 
furnish  as  interesting  reading  to  the  business  man 
generally  as  to  the  lawjrer  or  justice.'*<— .AmAw 
XU.  S.)  yotmuU  ff  C»mmepve» 
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Extracts  from  some  Reviews  of  this  Work : — 

'*  We  may  therefore  state  shortly  the  opinion  which  we  have  formed,  that  Mr.  Lang- 
mead  was  thoroughly  qualified  for  the  labour  which  he  undertook,  and  that  he  has 
executed  his  work  most  ably  and  most  conscientiously.  For  students  of  history  we  do 
not  know  any  work  which  we  could  more  thoroughly  recommend." — Law  Times. 

"  Mr.  Taswell-Langmead's  work  is  intended  to  furnish  a  guide  to  the  law  student. 
He  has  availed  himself  largely  of  Hallam  and  Sir  Erskine  May,  and  by  judiciously 
combining  the  pith  of  those  authors  with  that  of  other  authorities,  has,  in  our  opinion, 
produced  a  text-book  of  no  small  value,  accurate,  fuH,  yet  not  unwieldy,  and  calculated 
to  smooth  very  considerably  the  path  of  the  student.  The  execution  seems  to  be  even 
and  careful  throughout,  and  thougn  the  book  does  not  profess  to  be  more  than  a  com- 
pilation, it  is  compiled  from  a  wide  range  of  authorities,  and  is  written  in  so  easy  a  style 
as  to  be  likely  to  attr^t  the  general  reader." — Solicitors^  JoumaL 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
law." — Globe, 

**  We  have  here,  in  the  compass  of  one  goodly  volume,  a  handy  book  both  for  the 
student  at  the  Universities  and  Inns  of  Court,  and  for  the  general  reader,  embracing 
every  topic  of  constitutional  importance,  from  the  days  of  the  Witan  to  the  return  of  John 
Mitchel  for  Tipperary.     Mr.  Taswell-Langmead's  book  has  the  merit  of  being  written  in 
clear  language,  which  is  equally  adapted  for  students  '  and  others.*  .  .  .  We  are  |^lad  to 
note  that  Mr.  Taswell-Langmead  has  devoted  some  of  his  best  energies  to  the  elucidation 
of  the  three  great  landmarks  of  our  constitutional  history,  viz..  Magna  Charta,  the  Petition 
of  Right,  and  the  Bill  of  Rights.    Indeed,  the  analysis  and  summary  of  the  provisions 
of  the  Great  Charter  in  chapter  iv.,  acconipanied  by  a  reprint  of  the  original  text,  would 
alone  give  the  book  a  permanent  value.    Each  clause  that  requires  special  treatment  is 
carefufly  annotated,  and  its  salient  points  are  ably  brought  out.    The  Petition  of  Right 
and  Bill  of  Rights  are  also  printed  in  full,  with  marginal  analyses  and  footnotes.    A  special 
chapter  is  given  to  the  origin  of  Parliament,  and  the  political  and  legal  aspects  of  the 
Reformation  also  receive  separate  notice,  special  attention  being  paid  to  the  Acts  passed 
in  the  Parliaments  of  Heni^  VIII.  and  Elizabeth.    In  narrating,  so  far  as  it  fialls  within 
his  scope,  the  contest  between  Charles  I.  and  the  Parliament,  Mr.  Langmead  is  careful  to 
point  out  how  far  it  was  constitutional  on  either  side,  while  summarizing  for  the  student 
the  results  of  the  'revolutionary  period*  (1642-1660).    The  last  chapter  is  in  itself  a    | 
manual,  covering  the  progtess  of  the  constitution  from  16S8  to  1875.     For  conciseness, 
comprehensiveness,  and  clearness,  we  do  not  know  of  a  better  modem  book  than  Mr.    I 
Taswell-Langmead's  '  English  Constitutional  History.' " — NoUs  and  Queries* 

*'  But  we  must  say  a  few  words  about  the  book  before  us,  and  they  will  be  words  of  , 
high  praise.  The  author  has,  of  course,  made  ample  use  of  Hallam,  Stubbs,  Freeman,  < 
Erskine  May,  and  other  authorities,  and  a  text-book  which  did  not  freely  use  the  leading  | 
authorities  would  be  valueless.  Yet  we  do  not  hesitate  to  describe  Mr.  TasweU-Lang- 
mead's  book  as  an  ori^al,  as  well  as  a  very  meritorious,  work.  It  is  not  a  mere  com- 
pilatioiu    It  is  the  fruit  of  extensive  and  well-digested  reading.    The  author  has  an  easy 
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and  lucid  style,  but  he  has  not  hesitated  to  quote  from  his  authorities  when  there  has  been 
no  need  for  condensation.  He  adopts  the  chronological  method,  though  not  without  excep- 
tion— as,  <r.^.,  chapter  vii.,  which  is  an  excellent  account  of  the  *  Origin  of  Parliament/ 
As  a  text-book  for  the  student  this  work  will  be  invaluable,  because  it  is  very  compre- 
hensive, and  yet  so  arranged  and  written  that  it  leaves  a  definite  impression  of  the  history, 
as  a  whole,  on  the  mind.  For  young  men,  and  we  will  add  for  women  who  have  not  the 
time  and  opportimity  for  reading  constitutional  history,  this  work  is  especially  adapted. 
As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  work." — 
Law  yournal. 

"  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development.  The  method  employed,  however,  is  discursive,  and  more 
after  the  fashion  of  Macaulay  or  Hume  than  of  Hallam — a  characteristic  which  vastly 
increases  its  utility  and  attractiveness  to  the  general  reader,  who  studies  only  for  general 
information.  ...  In  his  treatment  of  the  Anglo-Saxon  polity,  and  the  ante-Norman 
period  generally,  Mr.  Taswell-Langmead  has  ^en  particularly  happy,  and  has  contrived 
to  give  an  exact  and  scientific  account  of  the  ancient  institutions  then  prevalent,  which, 
by  a  legitimate  figure  of  speech,  may  be  considered  the  prototypes  of  our  present  system, 
into  which  they  are,  indeed,  believed  to  have  developed.  The  three  great  charters  of 
English  liberties  are  set  out  at  length,  and  discussed  most  completely  ;  while  the  general 
features  of  the  rise  of  Parliamentary  freedom  and  the  liberties  of  the  press  are  also  dis- 
cussed. The  Norman  and  Angevin  periods  are  shortly  discussed,  while  the  Tudor  and 
Stewart  reigns  are  treated  fully,  and  the  general  impression  left  on  our  mind,  after  reading 
the  book  carefully,  is,  that  it  was  written  for  general  readers,  as  it  will  undoubtedly 
convey  to  them  an  amount  of  information  for  which  they  would  otherwise  have  to  go  to 
several  voluminous  authors,  such  as  Hallam,  Macaulay,  Freeman,  Stubbs,  and  May. 
Indeed,  in  the  earlier  part  of  the  work,  the  acknowledgments  to  these  gentlemen  are  very 
numerous.  We  should  also  say  that  the  latter  portion  of  his  work  contains  an  admirable 
account  of  the  action  of  parties  in  the  State  since  the  Revolution,  untinged,  however,  by 
partisanship,  and  that  it  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Langmead's 
work  a  knowledge  of  the  growth  and  progress  of  the  present  system,  which  elsewhere 
could  only  be  obtained  in  many  volumes." — Irisk  Law  Times. 

*'  Under  the  title  of  '  English  Constitutional  History  :  a  text-book  for  students  and 
others,'  Mr.  Taswell-Langmead  has  produced  a  very  iiseful  volume,  in  which  he  has 
brought  together  the  results  of  the  laoours  t^(  Hallam,  Professor  Stubbs,  Mr.  Freeman, 
Sir  Erskine  May,  and  other  high  authorities.  The  work  forms  a  valuable  introduction  to 
the  more  systematic  study  of  the  subject  with  which  it  deals,  and  its  simple  style,  clear 
arrangement,  and,  we  must  add,  copious  index,  adapt  it  for  convenient  and  rapid 
reference." — D<iify  News, 

"  Every  one  who  takes  a  real  interest  in  the  history  of  the  past  and  of  the  present — 
the  true  and  living  scion  of  that  past — will  gladly  welcome  the  publication  of  such 
manuals  as  Mr.  Taswell-Langmead's,  which,  at  reasonable  length  and  in  readable  form 
and  language,  will  do  much  to  make  "popularly  known  the  origin  and  the  growth  of  our 
institutions,  and  the  reasons  for  their  continued  existence  or  moderate  and  harmonious 
reform.  Such  manuals  when  compiled  with  the  conscientious  carefulness  here  manifested 
on  every  page,  are  not  only  useful  to  the  Urge  and  growing  class  of  students,  but  are 
handy  summaries  of  history  which  no  library  can  do  without.  .  .  .  The  plan  of  this  com- 
I)endium  appears  to  have  been  well  considered — an  element  often  miserablv  disregarded — 
and  the  materials  which  the  author  has  chosen  to  form  the  solid  texture  of  his  work  have 
been  judiciously  selected.  Nothing  can  be  better  than  the  use  of  Professor  Stubbs' 
admirable  volumes.  Dr.  Freeman's   'Norman  Conquest,'  and  Lappenberg's  *  England 

under  the  Anglo-Saxons/  for  the  j^roundwork  of  the  earlier  chapters The  ample 

commentary  on  Magna  Charta,  to  which  the  whole  of  a  long  chapter  is  devoted,  is  both 
useful  and  interesting,  and  the  author  has  wisely  given  in  the  notes  the  whole  of  the 
original  text  of  this  celebrated  *  landmark  in  Constitutional  History.'  .  .  .  Mr.  Taswell- 
Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentsuy  government — that  the 
work  exhibits  its  great  superiprity  over  its  rivals." — Academy, 
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THE  LAW  RELATING  TO  PUBLrC  WORSHIP; 

WITH   SPECIAL  REFERENCE  TO 

9^atter0  of  IGlftual  anti  iDcnamentation, 

AND  THE  MEANS  OF  SE€URINff  THE  DUE  OBSERVANCE  THEREOF. 

AND  CONTAINING  IN  EXtENSO, 

WITH    NOTES   AND   REFERENCE^ 

THE  PUBLIC' WORSHIP  RJEGULATION  ACT,   1874; 

THE  CHURCH  DISCIPLINE  ACT ; 

THE  VARIOUS  ACTS  OF  UNIFORMITY  ; 

THE  LITURGIES    OF   1549,    1552,  and   1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC; 

« 

THE    CANONS;    THE    ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

f 

By    SEWARD    BRICE,    LL.D,, 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 


"  To  the  vast  number  of  people  who  in  various  ways  are  interested  in  the 
working  of  the  Aet,  Mr,  Briefs  volume  cannot  fail  to  be  welcome.  ^It  is  well 
conceived  and  carefully  executed,^' — The  Tiaies. 


"  Dr.  Bricc  avoids  any  discussion  as  to  doctrine, 
and  he  confines  his  attention  to  '  the  external  forms 
and  cultus  enforced  or  merely  permi-s^tble  by  the 
rules  of  the  Church  of  England.'     He  divides  his 
treatise  into  Uirec  parts,  the  ihhrd  part  bcin^  the 
statutes  and  other  authoritatove  enactments  rcTating 
to   public  worship;   and  this  makes  the  work  of 
greater  value,  because  those  who  have  not  books  on 
ecclesiastical  law  have  in  this  volume  tlie  law,  as 
well  as  an  elaborate  exposition  thereof.     The  first 
part  of  the  treatise  is  on  '  Substantive  Law.*    To 
sliow  the  way  in  which  the  author  deals  with  his 
subject,  we  remark  that  Chapter  II.,  on  '  General 
Matters  Relating  to  the  Conduct  of  Public  Worship,' 
deals  with  the  place  for  holding  public  worship ; 
consecration  and  re-consccration ;  place  of  the  per- 
son conducting  public  worship ;   times  of  holoing 
public  worship  ;  person  by  whom  public  worship  is 
to  be  conducted;  chaplaint  and  general  conduct  of 
public  worship.     In  this  chapter  we  have  a  defini- 
tion of  a  church,  and  of  the  six  kinds  of  chapels, 
and  also  a  very  complete  though  brief  account  of 
the  circumstances  under  which  re-consecnition  is 
necessary.     In  Chapter  III.  there  is  an  account  of 
the  firs*  Prayer  Book,  the  second  Prayer  Book,  and 
the  Prayer  Book  of  1559.     We  have  not  space  to 
give  even  a  brief  summary  of  the  contents  of  this 
volume ;  and,  therefore,  it  must  suJfHcc  to  say  that, 
having  in  ten  chapters,  which  fill  nearly  half  the 
book— though  that  on  the  practice  of  the  laity  with 


regard  to  the  conc^uct  of  public  irorship  only  occu- 
pies five  pages— s<!t  forth  the  law,  the  second  part 
deals  witn  the  means  for  securing  ^e  due  holoiiif 
and  conduct  of  public  worship. 

"  We  can  confidently  recommeDd  the  treatise  to 
all  those  who  ape  concerned  in  the  subject.  To 
students  it  will  be  useful  as  a  compendium  of  eccle- 
siastical law.  To  lawyers  it  will  be  a  handy  bco^ 
of  reference.  To  clei^ynJen  and  nari^oners  it  «^II 
be  a  valuable  p;uide,  and  may  pernaps  preveat  some 
useless  litigation.  An  index  of  twenty-two  pages, 
and  a  table  of  upwards  of  300  cases,  testify  to  the 
labour  bestowed  upon  this  treatise ;  but  it  is  not  a 
mere  compilation,  and  only  an  author  who  ha-- 
thoroughly  mastered  the  subject  could  have  written 
the  book.**— i.flw  JoumaL 

''The  purpose  of  Mr.  Seward  Brice*s  treatise  on 
*  The  Law  Relating  to  Public  Worship'  is,  as  stated 
in  the  preface,  to  give  *a  full  ezjjosition  of  the 
Law  of  Public  Worship,  in  so  far  as  it  concerns  the 
external  forms  and  cultus  enforced  or  merely  per- 
missible by  the  rules  of  the  Oinrch  of  England, ' 
special  prominence  beine^assigned  to  the  subject> 
of  omamenls,  ceremonial,  and  vestments.  Tht 
work  is  very  carefully  and  thoroughly  done,  an<i 
includes  not  duly  a  dear  accotmt  both  of  the  sul>- 
stantive  law  ana  of  the  means  of  enforcing  it.  but 
the  text  of  the  pertinent  statutes  and  of  other  docu- 
ments bearing  upon  the  matters  t^jscussed.**— '/>tf«i^ 
News,         * 
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In  one  thick  volume,  8vo.,  1873,  P^ce  30^.,  doth  lettered^ 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  the  Bankruptcy  Act,  1 869 ;  the  Debtors  Act,  1869 ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Practice  on  Procedure  to  Adjudication,  Procedure 

to  Liquidation,  Procedure  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 


Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Henry  Philip 
Roche  and  William  Hazlitt,  Barristeis-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


From  THX  IjAW. 
**  The  aim  of  the  authors  in  writing;  this  book  has 
been  to  make  it  tiseful  to  the  profession,  and  in  this 
they  have  eminently  succeeded.  Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
laws,  they  have  been  able,  from  their  position  as 
Registrars  of  the  Court,  also  to  acouire  more  know- 
ledge of  the  practical  working  of  the  new  Act  than 
could  well  have  been  obtain^  by  any  other  writer, 
however  gifted  and  industrious.  The  last  statute, 
which  by  itself  looked  so  simple,  has,  from  the 
number  and  complexity  of  the  rules  framed  there- 
under, probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of  forms  and  ceremonies. 
Therefore  it  m  that  a  book  like  the  above  becomes 
absolutely  necessarv,  more  especially  to  solicitors 
who  have  but  a  small  practice  in  Bankruptcy.  The 
portion  of  the  work  which  to  such  will  be  found 
most  useful,  is  that  on  the  practical  procedure ; 
where  they  will  find  plain  and  minute  directions  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Liquidation,  and  also  as  to  its  continuance  and 
conclusion.  There  is  also  a  special  and  carefully 
written  chapter  on  Costs.  There  are  included  in 
the  work  all  the  statutes,  rules,  forms,  and  scales 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case ;  while  the  Index  is  a  book  of  itself,  and  seems 
unusually  complete.'  The  tvpe  and  binding  could 
not  well  be  better.  Altogether  we  can  say  of  this 
book  that  it  is  the  product  of  hard  work,  by  men 
who  know  of  what  they  write,  and  that  it  is  worthy 
to  stand  beside  our  best  text-books  on  the  shelves 
of  every  lawyer." 

ITrom  the  IjAW  TIMSB. 
"  This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
rcalbe  the  anticiparions  formed  concerning  at,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  'feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  a  tyro  to  transact  his  business  with  tolerable 
security.  The  first  half  of  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
been  caretully  and  ablv  noted  with  all  the  deci- 
sions; and  the  latter  half  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
one  or  two  ouer  enactments  are  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
tioner.   A  very  elaborate  index  ends  the  volume." 


Vrom  the  iJAW  JOUBNAL. 

"  The  work  before  us  also  contains  the  Debtors 
Act  of  i86gb  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  Rides  in  Bankruptcy, 
printed  and  annotated  in  the  same  manner  as  the 
principal  Act.  There  is  also  a  very  (uU  collection  of 
forms  and  bills  of  costs ;  iut  tJUpcrtian  of  the  work 
which  is  tUcididly  the  mast  tuvelf  andwe  imuigvu 
wUlprov*  txtmnely  nst/til^  is  that  cnmWised  in 
>V^  355-474.  which  eontam  an  ex^siHon  by  the 
authors  on  the  practice  on  procedure  to  adtudtcation. 
liquidation,  and  composition  with  creditors,  and 
on  procedure  under  a  debtor:^  summons.  It  is  not 
often  that  a  practising  lawyer  is  able  to  turn  to  a 
booh  on  Practice  written  by  the  judges  of  the  parti- 
cular Court  to  which  it  relates,  and,  as  it  were, 
stamped  with  the  seal  0/ authority Jn  con- 
clusion, we  have  only  to  *sa9  that  Messrs.  Roche 
and  Haslitt  have  appended  to  their  work  a  verv 
full  and  copious  index,  and  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
the  legal  profession.^ 


Tzom  the  BOIiIGITORB'  JOURNAL. 


•< 


In  the  book  before  us,  a  reader  is  enabled  by 
means  of  large  consecutive  fi|^res  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 

?uires  without  the  trouble  of  referring  to  the  index, 
n  the  hurry  of  daily  practice  this  wul  probably  be 
found  no  small  advantage.  In  the  subsec^uent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  adopted  is 
the  convenient  one  for  practical  purposes  of  tradi^ 
each  consecutive  step  of  the  prooedure^nd  wekf 
ing  together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  and  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  provision  rela- 
ting to  or  connected  with  the  subject,  including 
even  the  orders  made  in  December,  1869,  transfer- 
ring business  then  pending.  The  cases  are  taken 
from  a  wkle  range  of  reports  and  include  a  con- 
siderable number  cited  from  MSS.  notes.  The 
index  is  unusually  full,  combining  both  an  analysis 
and  index ;  and,  lastly,  the  type  and  paper  are  all 
that  can  be  desired." 
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Just  published.  Third  Edition*  in  8yo.,  price  20J.»  dotlx^ 

THE  PRINCIPLES  OF  EQUITY. 

JntenbeH  for  ttie  WLUt  of  &tutient0  anti  t^e  ^cofejsssion. 

By  EDMUND    H.  T.  SNELL, 

or  THB  MIDDLE  TBMPLZ,   BAKKISTES-AT-LAW. 

Third  Edition. 
By  JOHN  R.  GRIFFITH,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  One  VoL,  8vo.,  1874. 

*»•    THis  Work  has  become  a  Standard  Class-Book  in  Engiandy  Ireland, 

Indiaj  and  the  Colonies, 


"  The  second  edition  of  this  Treatise  was  noticed  in  this  Review  in  October,  1879  :  the  fint  edition  had 
appeared  in  x868.  We  are  glad  to  see  evidence  of  its  growing  popularity.  As  a  second  book  in  equity  we 
are  inclined  to  think  it  is  the  best  which  has  been  published.  Mr.  SneH's  Treatise  presents  compactly, 
and  (considering  the  size  of  the  book)  with  remarkable  comprehensiveness,  the  leading  points  on  the 
various  heads  of  Elquity  jurisdiction.  Its  selection  of  the  most  recent  Cases  is  very  valuable  for  the 
student  and  for  the  practitioner  who  desires  a  convenient  vade-mecum,  this  book  can  be  safely  xecom- 
niended."— '^iffrrMraM  Law  Review,  January,  1875. 


"  We  know  of  no  better  introductiofi  to  the  Principles  of  Equity,  While 
affording  to  the  Student  an  insight  to  principles  of  which  as  yet  he  is  not 
master^  it  pieces  at  the  service  of  those  familiar  with  the  doctrines  of  Equity^ 
tlie  most  recent  cases  establishing  or  qualifying  well  understood  principles. " — 
Canada  L\w  Journal. 


"Equity  can  never  be  made  easy,  nor  is  it 
desirable  that  it  should  be  so ;  but  in  the  fact  of 
the  large  equitable  jurisdiction  conferred  recently 
—that  is,  since  iSsj— upon  Common  Law  Courts, 
and  the  extension  of  equitable  principles  and  rules, 
to  the  exclusion  of  Common  Law,  contemplated  by 
the  Judicature  Bill,  it  behoves  every  practitioner 
to  know  as  much  as  possible  of  equity  with  as  little 
expense  of  time  as  possible,  and  for  this  purpose 
we  know  of  no  better  work  than  Mr.  Snell's.  It 
presents  in  a  small  compass  the  substance  of  '  The 
Leading  Cases,'  and  of  Story's  work  on  '  Equity 
Jurisprudence ;'  while  students  will  be  delighted  to 
find  clear,  logical,  and  intelligible  explanations  of 
its  most  mysterious  process  and  development.  The 
work  professes  to  be  based  on  the  lectures  of  Mr. 
Birkbeck,  but  it  has  now  reached  its  third  edition 
in  a  few  years,  and  is  admirably  noted  up  with  the 
latest  decisions  and  enactments.  We  find  particu- 
larly good  information  concerning  the  equitable 
and  statutable  rights  of  married  women,  and  the 
priorities  of  equitable  and  legal,  registered  and  un- 
registered, mortgages.  Counsel,  attorney,  and 
student,  will  find  it  a  useful,  and  especially  a  sa/e 
guide  in  what  it  professes  to  teach." — In'sA  Law 
Times, 

"The  great  merit  of  the  book  now  under  con- 
sideration is  its  scientific  arrangement  and  accuracy. 
It,  thettfore,  becomes  a  most  excellent  guide  to 


those  Common  Lawyers  who  have  somehow  ac- 
quired the  notion  that  Equity  is  a  vague  term  fior  a 
sort 'of  natural  justice,  and  that  it  recognises  no 
rules  such  as  are  found  in  the  Common  Law.  This 
book  is  indeed  a  most  praiseworthy  and  successful 
attempt  to  reduce  Equity  Jurisprudence  to  a  science, 
and  as  suoh  deserves  every  commendaticm  that  can 
be  bestowed ;  for  by  doing  so  it  makes  one  more 
step  towards  that  complete  codification  of  our  law 
which  should  be  the  aim  and  the  de^re  of  every 
true  lawyer.    To  the  ordinary  student  of  Equity 
it  is  indeed  unnecessary  for  us  to  say  one  word  in 
its  praise  and  recommendation.      But   as   every 
Common  Lawyer  must  before  long   add   to   hi& 
knowledge  some  idea  of  equitable  doctrine,  it  is  to 
them  especially  that  we  commend  this  book.    They 
will  find  in  it  the  principles  of  Equity  set  out  and 
illustrated  in  a  really  scientific  and,  we  may  say. 
workmanlike  way,  and  for  this  reason  they  will 
recognise  in  its  method  the  style  of  thought  and 
manner  to  which  they  have  long  been  accustomed.'* 
--The  Law, 

*'  We  have  received  the  third  edition  of  Snell's 
Equity,  by  Mr.  J.  R.  Griffith.  The  statute  and 
case  law  has  been  brought  down  to  the  time  of 
publication,  and  this  admirable  standard  woric  may 
therefore  be  used  without  any  more  assistance  than 
is  afforded  by  the  current  reports.''-~£aw  Timet, 
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Just  published,  in  one  Tolume,  8vo.,  price  i&r^  doth, 

PRINCIPLES   OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 


By  Henry  C.  Deane,  of  Lincoln's  Inn,  Barrister-at-Law,  Lecturer  to  the  Incorporated 

Law  Society  of  the  United  Kingdom. 


*'  Mr.  Deaae  is  one  of  the  Lecturers  of  the  Incorporated  Law  Society,  and  in  his  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would^ 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  Uie  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  "History  of  Conveyancing/'  and  for  practical  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in  this  chapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendations  which  we  have  already  recorded."— Z.«w  Timet. 


"  We  hope  to  see  this  hooky  like  Sneifs  Equity ^  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taught,^ — Canada  Law  Journau 


"  This  is,  as  its  author  states,  a  purely  elementary 
work.  It  may  indeed  be  called  the  A  B  C  of  con* 
veyandng.  In  the  clearest  and  simplest  language 
the  student  will  find  an  outline,  firstly,  of  the  various 
foms  of  ownership  in  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  In  transferring 
such  land  finom  one  person  to  another.  The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  author  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  dear  and  practical.  The  whole 
work  is  very  well  and  thoroughly  done.  Mr. 
Deane  has,  we  believe,  succeeded  io  writing  the 
very  idmplest  work  ever  published  on  the  abstruse 
subject  of  conveyancing ;  and  has  by  his  language 
and  illustrations,  explained  points  of  law  in  a  way 
that  cannot  be  Husunderstood.  For  this  reason,  and 
as  being  the  most  elementary  work  combining  the 
elements  of  real  property  law  with  the  principles  of 
practical  conveyancing,  we  can  heartily  recommend 
it  as  a  first  book  on  the  subject  of  which  it  treats. 
As  such  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparation  for  the 
various  Law  Examinatiotts."— yAf  Law, 

*'  We  can  confidently  recommend  Mr.  Deane's 
work  on  the  '  Prineiplei  of  Conveyancing.'  It  is 
not  exhaustive,  and  does  not  pcetend  to  go  fully  into 
the  kws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  different  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
of  alienation  used  in  conveyances  tVi/rr  vivos  and  by 
will.  It  also  fully  explains  the  meaning  and  value 
of  the  several  parts  of  the  conveyances,  the  cove- 
nants, conditlotts,  |»t)visoes,  excepdons  and  reser- 
vations, habendums.  and  the  proper  form  of  redtals, 
ftc,  &C. — a  point  frequently  neglected  in  other  and 
more  pretentious  treatises.     It  contains  excellent 


chapters  on  purchase  deeds,  leases,  mortgages, 
settlements,  and  wills ;  and.  In  addition,  Mr.  Deaae 
treats  of  conditions  of  sale  most  fully  and  clearly. 
It  seems  essentially  tho  book  for  young  conveys 
ancers,  and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  tp  its  prototype."— /mA  Law  Times. 

"  A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapten 
have  brought  us  to  the  condurion  that,  though  its 
contents  are  purely  elementary,  and  it  contains 
nothing  which  is  not  familiar  to  the  practitioner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  die 
various  legal  examinatioBs.  Tliere  are  io  many 
questions  set  now  on  case  law  that  diey  wmili  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  use 
it  in  ceojnactlon  with  a  book  of  questioni  and 
answers.  They  will  find  a  considerable  amooat  of 
equity  case  law,  especially  in  the  teoood  part  of 
Mr.  Deane's  bool^  which  eorapriaes  In  •ubataaoa 
some  lectures  delivered  by  the  author  at  the  Law 
Institution."— Ztfiv  ypmmoL 

"  As  Mr.  Deane's  woric  Is  addressed  to  the 
generation  of  ceoveyaacers,  '  students 
upon  the  difficulties  of  real  piupeity  law,'  it  may  be 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation of  that  noUe  sdence  in  its  traditional  forms 
by  any  legislative  changes.  Th«  first  part  of  tho 
volume  b  composed  of  a  series  of  diapcers  oa  cor> 
poieal  hereditaracats,  and  the  second  part  of  some 
lectures  oa  eoaveyandng  recently  delivered  by  the 
author  at  the  Law  Institution.  It  is  eaough  to  say 
that  Mr.  Deaae  writes  dearly  aad  to  the  poinL"— 
Saturday  Review, 
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Just  published,  in  one  volume,  8vo.,  price  2ls.,  cloth, 

A  NEW   LAW   DICTIONARY, 


AND 


inntiiviit  of  ti)e  toi)oU  Hato ; 

EMBRACING  FRENCH  AND  LATIN  TERMS,  AND  REFERENCES 
TO  THE  AUTHORITIES,  CASES,  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  EdiiL  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle  Temple,  Barrister-at- 
Law,  Author  of  the  "  Law  of  Fixtures,"  "  Analysis  of  Savigny^s 

Obligations  in  Roman  Law,"  &c. 


-V'^.^v^-" 


"  Mr.  Brown  has  succeeded  in  the  first  essential^  that  of  brevity.  He  Juis 
compressed  into  a  wonderfully  small  compass  a  great  deal  of  matter.  Our  im- 
pression is  that  the  work  has  been  carefully  executed.^* — SOLICITORS'  Journal- 


"  For  the  purposes  of  working  law 
students  nothing  could  be  more  useful. 
Besides  explaining  every  legal  term,  new 
and  old,  the  author  gives  short  notes 
upon  points  of  law,  which  are  excellent 
specimens  of  clear  and  compressed  writing. 
References  to  cases  and  statutes  are 
abundant,  as  also  to  the  best  text  writers 
on  each  subject.  As  an  example  of  Mr. 
Brown's  resolute  endeavour  to  reduce  even 
the  vaguest  and  widest  portions  of  our  law 
to  some  clear  first  principles,  we  may  refer 
readers  to  the  title  'Fraud,'  w}*re  they  will 
find  nine  columns  of  compressed  leading 
scientifically  arranged.  French  and  Roman 
law  terms  and  doctrines  are  also  carefully 
explained,  while  even  the  growth  and  cha- 
racter of  the  British  Constitution  are  shortly 
but  clearly  set  out  under  their  proper  head- 
ings. As  already  stated,  the  book  is,  for 
students,  invaluable ;  but  members  of  the 
professioa  will  also  find  it  useful  for  ready 
reference ;  and  certainly  the  public  could 
find  a  great  deal  of  cufious  information  in  its 
pages.  The  style  and  execution  are  worthy 
of  the  great  subject  chosen,  and  more  than 
this  cannot  be  said  in  its  favour.  The  print- 
ing is  excellent  for  the  purpose  of  finding  any 
point  that  is  sought ;  the  general  get>up  of 
the  book  could  not  be  better." — The  Law. 


"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.      He 
has  endeavoured  to  compress  into  less  than 
four  hundred  pages  the  whole  law  of  Eng- 
land, and  has   evidently  bestowed    much 
pains  on  the  execution  of  the  task.      He 
docs  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prej>ar- 
ing  for  the  Bar  or  for  the  lower  bran^  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  dass  he  has  had 
in  view.   The  conditions  which  are  imposed 
by  the  very  nature  of  such  a  woik  neces- 
sarily limit  the  possibility  of  making   it 
altogether  satisfactory.   If  it  goes  thoroughy 
into  the  rules  and  principles  of  every  branch 
of  law,  it  becomes  too  bulky  to  answer  the 
purpose  for  which  it  is  composed ;  and,  on 
the  other  hand,  there  is  the  damger  of  sacri- 
ficing completeness  to  compression.      Mr. 
Brown  has  perhaps  done  abouf  as  mnch  as 
any  one,  not  a  rare  genius,  could  do  in  such 
a  case,  and  his  Dictionary  will  be  serviceable 
to  those  who  are  in  want  of  hints  and  re- 
ferences, and  are  content  with  a  general 
idea  of  a  law  or  legal  principle.     It  is  a 
handy  book  to  have  at  one  s  elbow.** — 
Saturday  Review. 


"  This  book  has  now  been  for  some  time  published,  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dictionary,  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  Tfie  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writhtf^.  Indeed  the 
people  who  are  not  lawyers^  but  who  nevertheless  feci  a  desire  or  are  under  a 
necessity  to  use  legal  termsy  or  wha  meet  them  in  their  course  of  study ^  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously  j  they  will  tliereby 
be  enabled  to  av&id  the  ludicrous  errors  into  which  novelists  in  particular,  and 
public  speakers  too^  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend/* — Irish  Law  Times. 
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THE    ELEMENTS    OF    ROMAN    LAW. 

This  day  is  published,  in  &i6  pages  8vo.f  price  iar.»  cloth, 

A  CONCISE  DIGEST  OF  THE    INSTITUTES 

OF 

GAIUS   AND   JUSTJNIAN, 

fVitA  copious  References  arranged  in  Parallel  Csiumns^  aiso  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  <Srv.  &*c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Ezaminatioa  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMPUR  K    HARRIS,  B.C.L.,  MJV., 

OF    WORCBSTBR    COLLEGE,    OXFORD,     AND    THE    INNER    TEMPLE,    BARRIS1  BK«AT-LAW. 


^^Mr.  Harries  digest  ougJit  to  have  very  great  success  among  law  studetits 
both  in  the  Inns  of  Court  and  the  Universities,  His  book  gives  evidence  of 
praiseworthy  accuracy  and  laborious  condensation'' — Law  Journ^*. 


THE  REVISED   EDITION   OF   THE  STATUTES, 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE, 

AND 

PUBLISHED  BY  THE  AUTHORITY  OF  HER  MAJESTY'S  GOVERNMENT. 

£    *'     d. 


Volume  i.~Henry  III.  to  James  II.,  1235-1685. 
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2L— Will.  &  Mary  to  10  Geo.  IIL,  1688-1770 
3. — II  Geo.  in.  to  41  Geo.  IIL,  1700-1800 
4.— 41  Geo.  IIL  to  51  (Beo.  IIL,  1 801-18 11 
5. — 52  Geo.  IIL  to  4  Geo.  IV.,  1812-1823  . 
6.-5  Geo.  IV.  to  I  &  2  Will.  IV.,  1824-F831 
7.-2  &  3  Will.  IV.  to  6  &  7  Will  IV.,  1831-1836 

CHRONOLOGICAL  TABLE  of  and  INDEX  to  the  STATUTES,  to  the  end  of  the 

Session  of  1874.    Third  Edition,  imperial  8vo.,  £\  5^. 

' — ■ ' — ~— —  t 

JOHNSON'S  DICTIONARY  BY  Dr.  B.  G.  LATHAM. 

Complete  in  Four  Volumes,  Quarto,  price  7/.,  cloth, 

A  DICTIONARY  OF  THE  ENGLISH  LANGUAGE 

By  R.  G.  LATHAM,  M.A»,  M.D.,  &c., 

LATB  FELLOW  OP  KIKO'S  COLLEGE,  CAMBRIDGE  ; 

Author  of  "  The  English  Language,"  &c.    Founded  on  that  of  Dr.  Samuel  Johnson, 
as  edited  by  the  Rev.  H.  J.  Todd,  M.A.   With  numerous  Emendations  and  Additions. 


"The  special  excellence  of  the  prceent  over  all 
previous  editions  will  he  found  fai  the  etymological 
departmenL"— 7<?A«  Bull. 

''lliough  nomioallir  hased  on  Johnson's  Dic- 
tionary, SO  much  of  the  orieinal  text  is  discarded  as 
imperfect  or  erroneous,  and  the  additions  in  every 


department  are  so  numerous  and  cxfensive,  that  it 

may  he  regarded  virtually  as  a  new  book 

Dr.  Latham's  Dictionary  dcservo^  to  be  studied  by 
every  one  interested  in  the  lanj^uage ;  as  a  book  of 
reference  it  is  admirably  fitted  for  general  useful- 
ness."—wE^/m^^A  J?#vmw.  , 
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MR.  INDERMAUR'S  BOOKS  FOR  STUDENTS. 

"  Af  r.  Indermaur's  books  are  admirably  adapted  to  the  purpose  for  vhidi  ther  ate  written. 
ear  til  y  recommend  them  to  studenbt  and  teachers,  who  wiH  bnd  them  exceedingly  conTcnt^nt 

iuios  of  the  Iaw ."-^AmericaK  Law  Rexneof. 


>■  ^^  *^  >«^^»»'«^i»^^» 


In  8vo.,  i874f  price  31.,  cloth, 

SELF-PREPARATION  FOR    THE  FINAL 

EX  A  MINA  TlOlil. 

ONTAINING  A   COMPLETE  COURSE   OF   STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 

mil  intended  for  the  use,  during  the  last  four  months,  of  those  Articled  Clerks  -who 
read  by  themselves.  By  JOHN  Indkrmaur,  Solicitor  (Clifford's  Inn  Prizemazi^ 
Michaelmas  Term,  1872) ;  Author  of  **  Epitomes  of  Leading  Common  Law,  and 
Equity  and  Conveyancing  Cases," 

Second  Edition.    In  8vo.,  1874,  price  51.,  cloth, 

1/1/  EPITOME  OF  LEADING  COMMON  LAW  GASES; 

WITH    SOME    SHORT    NOTES   THEREON. 

'hiefly  intended  as  a  Guide  to  **  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  187a). 

cation  of  the  little  volume  the  demand  has  justified 
a  second  edition.  Last  year  we  snggested  that  the 
compiler  of  the  book  kne^  the  value  of  ddlful 

*  cram '  in  the  law  examinations ;  and  the  call  lar,a 
second  edition  plainly  shows  that  our  suspicion  wAs 
correct.  One  case  has  been  added,  and  also  refer- 
ences to  the  original  reports  of  the  several  cases ; 
otherwise,  the  book  is  a  mere  reprint,  and  a  glance 
at  it  with  a  knowledge  of  its  jpopiihurity  a£R>rds  an 
exact  view  ol  the  art  of  examination  as  used  in  the 

•  Final.' "— 3T**  Law  ycumal. 


*'Thi«5  should  be  placed  in  the  ^handy-volume 
:ries  of  law  books.  Its  title  expresses  its  object — 
lat  of  an  Epitome  and  Guide  to  Leading  Cases. 
he  Cases  themselves  are  stated  with  admirable 
rcvity  and  clearness,  and  the  notes  turn  out  to  be 
tore  full  and  instructive  than  their  material  size 
otild  seem  to  indicate.  The  type  and  binding  are 
xcellent,  and  in  several  respects  this  is  an  im- 
rovement  on  the  first  edition." — Anurtcan  Law 

"  At  the  end  of  thirteen  months  from  the  publi- 


Second  Edition,  in  8vo.,  1874,  price  6^.,  cloth, 

\N   EPITOME   OF   LEADING    CONVEYANCING   AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF 

STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  "  An  Epitome  of  Leading 

Common  Law  Cases." 


"  We  have  received  the  second  edition  of  Mr. 
ndermaur's  very  useful  Epitome  of  Leading  Con- 
eyancing  and  £quity  Cases.  The  work  is  very 
ell  done."— Zow  Ttmet. 


«(< 


'  The  Epitome  well  deserves  the  continued  pa- 
tronai^e  of  the  class— Students — ^for  whom  it  is 
especially  intended.  Mr.  Indermaur  will  soon  be 
known  as  the  *  Students', Friend.'  "^CofHuUt  Lmm 
ypurfial. 


THE    NEW    JTJDIGATUBE    ACTS. 


In  preparation,  in  8vo.,   . 

'HE  STUDENT'S  GUIDE  TO  THE  SUPREME  COURT  OF 

JUDICATURE  ACL 

AND  THE  RULES  THEREUNDER ; 

teing  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students.  By 
John  Indermaur,  Solicitor,  Author  of  "  Self-preparation  for  the  Final  Exami: 
nation,"  and  "  Epitomes  of  Leading  Common  Law,  and  Equity  and  Conveyancing 
Cases." 
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Second  Edition,  in  one  thick  volume,  crown  8vo.,  price  2or.,  doth, 

THE  PROBATE,   LEGACY,  AND   SUCCESSION 

DUTY  ACTS: 

Comprising  36  Geo.  III.  tap.  52 ;  45  Geo.  III.  cap.  38;  $$  Geo.  III.  cap.  184;  and 

16  &  17  Vict.  cap.  51 ;  with  an  Introduction,  copious  Notes  and  References  to  all 

•the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Term  1870 ; 

together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  full  Index. 

By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Duties. 

"  It  is  the  only  complete  .bode  upon  a  subject  of  "  Since  Mr.  Hanson  produced  hit  first  edition  he 

great  importance,  but  which  does  not  come  within       has   been  appointed  Comptroller  of  Legacy  and 
the  regular  course  of  professionad  study,  and  there- 
fore requires  to  be  read  up  when  a  case  having 
reference  to  it  comes  into  the  solicitor's  office. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence,  a  volume  without 
a  rival.** — Law  Times. 

In  one  volume,  8vo.,  1870,  price  iSj*.,  cloth  lettered, 

THE  LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art ;  including  that  ot  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
CoPiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 

''A  book  that  is  certainly  the  most  complete  trea-    .       '*The  book  is  a  thoroughly  good  otkt.**—TA£ 
tise  upon  the  complex  subject  of  copyright  which       BoaksftUr. 


Succession  Duties.  His  book  is  in  itseu  a  most 
useful  one ;  its  author  knows  every  in  and  out  of 
the  subject,  and  has  presented  the  whole  in  a  form 
easily  and  readily  handled^  and  with  good  arrange- 
ment and  clear  exposition.'*— ^S'tf/Kitorr*  journal. 


has  ever  been  published  in  England."— ^/^«<nrw. 
"A  work  much  needed,  and  which  he  has  done 
exceedingly  well." — Anurican  Law  Review, 


**Vfc  refer  our   readers   to  thb  capital  book 
on  Copyright.*'— TVfc*  P^lishen^  Circuiar. 


In  8vo.,  1^73,  price  lar.  6</.,  cloth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-np  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  by 
W.  W.  Wynne,  Attomey-at-Law. 

^_l _| ^  !■  I  I  -  ___  _ ■__  _■ 1 I  _■■  ■  " W _■_    _     J J I 

In  8vo.,  1872,  price  12^.,  cloih, 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner  Temple,  Barrister-at-Law. 

—         -  -         -  -  _■    ■  I  -     ■  -  -     -r    ■ — ■— rrr  t 1     -■ — ^ri ^"~ 

In  8vo.,  1867,  price  l&r.,  cloth, 

THE   OHIEITABLE   TRUSTS  ACTS,  1853,  1855,   1860; 

THE  0HAEIT7  OOMIOSSIONEBS  JUEISDIOTION  AOT,  1862 1 
THE  EOMAH  OATHOLIO  0HAEITIE8  AOTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Foims  of  Deck' 
rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  £dition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 


II  /* 


Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  acsire  to 
rectifjr  those  abuses  and  to  call  in  the  aid  of  the 
coinmissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admiraUy  annotated  by  two  suck 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
whose  official  experience  pecuUariy  qualifies  thcnn 
for  the  tBak."^Law  Timet. 
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THX  liAW  or  mJXJNOTZOKS. 

I       •     I 

In  two  volumesy  royal  Svo.,.  1872,  price  70r.,  doth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

XMBRACINO  ALL.THS  SUBJECTS  IV  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 


By   WILLIAM   JOYCE, 

OF    LINCOLN'S    INN,   BARRISTER-AT-LAW. 


BEVIESWS. 


*'A  work  which  aims  at  being  so  absolotely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  ahnost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession ;  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

en^inently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  die 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and— fame."— Zan;  Magazint 
and  Rtxnrw. 

"  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  tx^siiian  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and  com- 
mon law. 

'*Paxt  III.  is  devoted  to  the  practice  of  the 
Courts.  Coniains  an  amount  of  valuabl*  and 
Ucknical  matter  nowhert  el*e  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  smd  painstaking  indiistry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  yommal, 

**  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
taw  on  almost  every  subject  to  which  the  process  of 
injtmction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
^ii^S  3t5oo>  s^d  the  spitutes  cited  x6o,  whilst  the 
index  ia»  we  think,  the  most  elaborate  we  have  ever 
seen— K>QCupying  nearly  aoo  pages.  The  work  is 
probably  entirely  exhaustive.  —Zaw  Timet, 


•  Mr.  Joyce's  woric,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
e\Tdently  dfligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  practitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."— 
American  Law  Revirm. 


(( 


Mr.  Joyce  has  produced  a  clear,  scientific  and  thorough  treatise  upon  the  subject  of  injunctions 
which,  unlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  practitioner. 
"  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  iigunctions  in  the  English  law  that  is 
not  dted  in  these  volumes."— CA^ra^  Legal  Newt. 


(I 


This  work,  considered  either  as  to  Its  matter  or  manner  of  execution,  is  no  onMnary  woric.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject  The  terse  sUtement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suiuble  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  ftiends  as  Mr.  Joyce^s  exhaustive  work.  It  is  ahlce  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  wofk  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His.  index  is  very  full  and  weH  arranged.  We  feel  that  this  work  U  destined  to  take  its  place 
as  a  sundard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  Ubour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themselves  m  a  manner  deserving  of  the  high  reputation  they  htu,»~Canada  Law  yeurmai. 
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In  one  volttine,  royal  Svo.,  1869,  price  30f.,  cloth  lettered, 

CASES    AND    OPINIONS    ON 
CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS   OF    ENGLISH    JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documents  and  other  Sources; 

WITH   NOTES. 
By  WILLIAM  FORSYTH,  M.A,  Q.C., 

Standing  Counsel  to  the  Secretary  of  State  in  Council  of  Inaia^ 

Author  of  " Hortensius,"   "HUtory  of  Trial  by  Jury,"  "Life  of  Cicero,"  etc.,  late 

Fellow  of  Trinity  College,  Cambridge. 


From  the  CONTBMPORARY  BXVIBW. 

"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  rtsponsa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  Gockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  '  Cases  '  and  Opinions,'  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
mast  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  'Opinions' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  this  work  at  anv  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  plade  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions." 

From  the  LAW  MAaAZIKB  and  ZiAW 
BSVIXW. 

"Mr.  Forsyth  has  largely  and  beneficiallv  added 
to  our  legal  stores.  His  work  may  be  regaraed  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyoi  will  do  more  to  make  these 
relations  perfectly  dear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  woik 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'opinions'  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy ;  the  prerogatives  of  tM 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mides,  cession  of  territory^  &c. ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giance, the  Itx  loci  and  the  Itxfbrif  extradition, 
and  appeals  from  the  colonies.  The  volume  bean 
marks  of  extreme  care  and  regard  to  accuracy,  and 
u  in  every  respect  a  valuable  contribudon  to  consti- 
tutional law." 


From  the  CANADA  LAW  JOUBNAIi. 

"Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,  but  to  all 
men  who  take  any  interest  in  public  ai&irs,  and  we 
therefore  hope  that  those  for  whom  the  book  is 
esi>ecially  intended  will  not  be  backward  in  giving 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterprise  of 
its  publishers,  ta  well  deserve." 


From  the  IiAW  TIKEB. 

"This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
founa  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  first  chapter  b  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  governors 
of  colonies ;  the  next  to  vice-admiralty  jurisdiction 
and  piracy ;  the  fifth  to  certain  prerogatives  of  the 
Crown:  such  as  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  royal  fi&h,  felon's 
g;oods,  writ  n*  exeat  regno,  proclamation,  cession 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  martial  law  and 
courts-martial ;  the  seventh  on  extra-territorial  juris- 
<Jiction;  the  eighth  on  the  lex  loci  and  Ux  Jori; 
the  ninth  on  allegiance  and  aliens ;  and  then  suc- 
cessively on  extradition ;  on  appeals  from  the  colo- 
nies ;  on  the  revocatian  of  charters ;  on  the  Channel 
Islands  :  on  the  nationality  of  a  ship,  and  other 
matters  relating  to  ships ;  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade  ;  on  writs 
of  habeas  corpus ;  on  certain  points  relating  to  the 
•criminal  law  :  and  lastly,  on  miscellaneous  subjects, 
such  as  the  declaration  of  war  before  hostilities  ;  on 
the  right  of  war.  booty  and  prize^  and  on  the  graat 
■of  a  marriage  licence.  .  .  .  This' is  a  book  to  be 
read,  and  therefore  we  recommend  it  not  to  all 
lawyers  only,  but  to  every  law  student.  The 
-editor's  OMm  notes  are  not  the  least  valuable  poitioa 
of  the  volume." 


~d  2 
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Third  Edition,  in  8vo.,  1875,  price     s.,  cloth, 

THE   LAW  OF  COMPENSATION 

FOB  UOTDB,  HOUSES,  fto^ 

Under  the  Lands  CUnses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

The  Artizans'  Dwellings  Act,  1875,  &c.,  &c. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

Third  Edition  (much  enlarged). 

By  eyre  LLOYD, 

OP  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 


REVIEW'  OF  SECOND  EDITION. 


' "  Few  brandies  of  the  law  lyinff  within  so  small 
a  compass  afiect  so  many  and  such  important  in- 
lerests  as  that  which  gives  compensation  for  lands 
compulsorily  taken  for  the  purpose  of  public  im- 
provementy  or  private  enterprise  for  a  public  benefit, 
and  for  injuries  done  to  other  private  properties  by 
the  construction  of  the  necessary  works.  The 
cases  decided  upon  the  questions  that  arise  for 
solution  in  the  application  of  this  law  are  very 
numerous,  and  many  of  them  very  difficult ;  and  a 
collection  of  them  well  arranged,  with  the  principles 
they  determine  clearly  stated  appended   to   the 


sutute,  could  not  fail  to  bo  cordially  welcomed  by 
all  concerned  in  properties  they  affected,  whether 
lawyers  or  land  valuers.  It  is  not  therefore  sur- 
prising chat  Mr.  Lloyd's  admirable  treatise,  ex- 
haustive as  it  is,  should  have  passed  so  rapidly  into 
a  second  edition.  But  short  as  is  the  time  since  it 
made  its  first  appearance,  it  has  sufficed  to  produce 
quite  a  crop  of  new  decisions,  all  of  which  have 
been  carefully  noted  up.  The  volume  contains  also 
a  valuable  collection  of  practical  precedents."— 
I^w  Times, 


In  8to.,  1875,  price     x.,  cloth, 

THE  RULE  OF  THE  LA  W  OF  FIXTURES. 

Third  Edition, 

Embracing  the  legislation  of  1 875,  incorporating  the  principal  American  Decisions,  and 

generally  bringing  the  law  down  to  the  present  time. 

B7  ARCHIBALD  BROWN,  ^.A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.i 

Ot  THE  MIDDLE  TEMPLE,  BARRISTER-AT-LAW. 


**  We  can  recofUmeitd  the  book  to  the  practitioner^  because  it  is  an  inielligetti  construction j 
and  not  a  mere  string  of  head-notes.  It  will  be  a  useful  book,  and  is  well  got  tip  and  printed 
in  a  large  clear  /y/r."— SOLICITORS*  JOURNAL. 


f  ( 


It  is  a  good  and  very  sensible  and  readable  book, 
to  the  practical  and  oommon  sense  English  and 
American  lawyer.    It  takes  up  a  diffiCuU  subject, 
begins  at  the  very  beginning,  tracing  the  decisions 
in  the  order  of  time,  and  showing  how  they  gradually 
extended  a  principle  here,  then  another  there,  until, 
finally  a  system  is  built  up,  somewhat  incoherent,, 
but  good  enoitgh  for  all  practical  purposes,  and. 
enabling  the  lawyrar,  to  use  our  author's  words,  '  to* 
advise  upon  Modem  Cases/      We   have  read   it 
with  much  zest,  and  greatly  admire  it«  <  •  «  We 
can  recommend  it  as  being  an  exhaustive  compiLa- 
\wxk,**—Th€  Soufkgm  Law  Revirw. 

"Great  industj.*y  haa  been  spent  in  reconcilicig 
the  numerous  det:isions  on  a  very  difficult  branch  of 
law,  and  even  itt  illustrating  it  by  references    to 


American  casesi  .  •  •  In  one  respect  Mr>  Brown 
seems  admirably  adapted  to  the  task  of  wrriting^on 
the  law  of  fixtures.    He  is  strongly  convinced  of 
the  influence  of  history  upon  law.    In  his  opening 
sentence  he  tell&us  that '  it  has  been  said  of  history 
that  it  finds  its  entablature  In  law ;  it  may  con- 
versely be  said  of  law  that  it  finds  its  explanation  in 
history.'    The  sentence  is  a  good  opening  upon  a 
subject  which  owes  so  much  of  its  law  to  arbitrary 
rules  rather  than  general  principles   as  fixtures. 
......  Mr.  Brown's  seventh  and  last  chapter 

will  be  found  to  contain  a  most  serviceable  enume- 
ration of  the  recent  cases,  arranged  according  as 
the  conflict  was  between  landlord  and  tenant, 
mortgagor  and  mortgagee,  and  so  on." — Law 
Joumat, 
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In  one  thick  yolame,  8vo.,  1869,  price  3Zr.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  3ie  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

"The  title  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  have  all  the 
statutes  aflfecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 


sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  theprac- 
titioner  is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authoritT  easy  in  the  highest  degree.  •  .  •  We  find 
pages  of  authorities  on  '  transfer  of  shares,' '  calls,' 
'forfeiture  of  shares,'  **«*.  yJi.,** Lloyd's  bonds,* 
'  contracts  by  companies,'  and  '  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  Toluntary 
and  compulsory  acquisition  of  lands  by  Rsulway 
Companies,  while  the  'compensation'  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powers  and 
duties  of  Railway  Compames  in  the  construction  of 
their  works,  while  the  liability  of  the  Comoanies  as 
carriers  of  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  .  .  .  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, bodi  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity." — Lam  JaumtU. 


In  8vo.,  price  zs,  61/., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 


AND  THEIR  TESTS. 


« 

In  a  handy  volume,  crown  8yo.,   1870,  price   lOf.  6</.,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court -of  Admiralty  and  the  County  Courts;  with  the 

Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 

and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.     By  Edwyn 

Jones,  of  Gray's  Inn,  Barrister-at-Law. 

his  simplicity  of  style."  —  ZiV/t/m/  Journal  of 
Commtrco. 

**  An  admirable  treatise  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gray's  Inn,  Barrister-at-Law,  who»  in  a  compact 
volume,  gives  us  a  very  comprehensive  statement  of 
'  The  Law  of  Salvage,  as  administered  in  the  Hi^h 
Court  of  Admiralty  and  the  County  Courts ;  with 
the  principal  authorities,  English  and  Americas, 
brought  down  to  the  present  time,  and  an  Appen- 
dix  containing  statutes,  forms,^  tables  of  fees.  &c. 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematised  with  nudi  skill  and  oeamess  the 
leading  principles  deducible  from  numerous  judg* 
ments  and  precedents,  both  here  and  in  the  united 
States.  His  work  is  likely  to  become  a  text-boold 
on  the  law  in  question." — Dmily  ATntrx. 


"  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  phases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by,  the  American  lawyer  as  the 
English,  because  the  5alvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant ,  it  is  their  own 
fault.  Mr.  Tones  has  treated  a  very  compli- 
cated and  dimcult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


In  8vo.,  1867,  price  u.,  sewed. 


LLOW'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


In  8vo.,  1870,  price  ^s,  6rf^,  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  lli 

ENGLAND  AND  IRELAND.  ' 

By  W.  F.  Finiason,  of  the   Middle  Temple,  Barrister-at-Law. 

"  Mr.  W.  F.  Finlaaon  has  done  good  service  in  Confining  himself  to  the  facts  of  legal  history,  fe 

puUishing  a  concise,  well-written  history  of  the  law  has  collected  and  presented,  in  an  admirably  coH 

of  tenures  of  land  in  England  and  Ireland,  with  pact  form,  all  the  really  useful  information  it  o^ 

particular  reference  to  inheritable  tenancy,  lease-  taint."— OArtfrprr. 
noid  tenure,   tenancy  at  will,  and  tenant  right. 
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This  day  is  published,  Second  Edition,  in  8vo.,  1875,  price  26s.,  doth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS. 

1862,   1867,   1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,   1871,   1872; 

AND  OTBER  ACTS  RELATING  TO  JOINT  STOCK  COMPANIES, 

Together  with  Rules,  Orders,  and  Forms,  &c  &c.    By  H.  Burton  Buckley,  M.A.,  of 
LincoUi*s  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  Collie,  Cambridge. 

•^*  In  the  preparation  of  the  Second  Edition  the  Report^ have  been  carefully 
researched^  and  numerous  authorities  added.  Table  A .  of  The  Companies 
Act,  1862,  is  now  printed  with  Notes,  in  which  many  points  not  touched 
upon  in  the  First  Edition  are  discussed.  The  authorities,  including  those 
in  the  Albert  and  European  Arbitrations,  are  brought  down  to  the  date 
of  publication, 

EUBOFEAK  ABBITBATION. 


In  Parts,  price  7/.  6</.  each,  sewed, 

LORD   WESTBURY'S  DECISIONS. 

Reported  by  Francis  S.  Rkill"^,  of  Lincoln's  Inn,  Barrister-at-Law. 


ALBEBT    ABBITBATIOir. 

In  Parts,  price  7^.  6d.  each,  sewed, 

LORD  CAIRNS'S  DECISIONS. 

Reported  by  Francis  S,  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


In  8vo.,  1871,  price  21J.,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts,  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  B^ster-at-Law. 


"  This  treatise  has  not  been  published  before  it 
was  wanted.  The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  ex^sition  of  legal  principles  in- 
volved in  the-  decisions,  under  any  circumstances, 
roust  have  been  a  work  of  great  labour,  and  we 
are  pleased  to  observe  that  in  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  .  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  the  publishers  as  well 
as  the  author.  The  facilities  aflfonled  by  Messrs. 
Stevens  and  Haynes  for  the  publication  of  treatises 
by  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  tor  publication, 
and  that  in  consequence  jniblication  by  such  a  firm 
is  to  some  extent  a  guarantee  of  the  value  of  the 
work  published." — Canada  Lam  youvnal. 


"Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  dean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitor}^  youmal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting : 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
—Amefwan  Law  Review. 

"  We  are  happy  to  welcome  his  (Mr.  May^s)  work 
as  an  addition  to  the,  we  re{|[ret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  jperspicuity,  or  by  the  omission 
of  o&y  important  pomts.'  "-^Law  Ttmee, 
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Now  ready»  in  two  ▼olumes,  royal  8vo.,  doth  lettered,  price  70f., 

THE    LuA^^ 

RELATING  TO 

SHIPMASTERS    AND    SEAMEN. 

Tff£fl^  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

By  JOSEPH   KAY,  Esa.,  M.A.,  ac, 

OP  TRIN.  COLL.  CAMBRIDGB,  AND  OP  THB  NOKTHBKN  CIKCUIT  ; 
SOLICrrOR-GBNERAL  OP  THB  COUNTY  PALATINB  OP  DURHAM  ;    ONB  O^  THB  JUDGBS  OP  THB  COURT  OP 

RBCORD  POR  THB  HUNDRBD  OP  SALPORD  ; 
'    AND  AUTHOR  OP  "  THB  SOCIAL  CONDITION  AND  BDUCATION  OP  THB  PEOPLB 

IN  BNGLAND  AND  BUROPB." 


ANALYSIS    OF    CONTENTS. 


Part  I.— Thb  Public  Authorities. 

Chap.  I.  The  Board  of  Trade :  its  General  Func- 
tions with  reference  to  Masters  and  Seamen. 
II.  Local  Marine  Boards.  III.  Mercantile 
Marine  Offices.    IV.  Naval  Courts. 

Part  II.— Thk  Appointment,  Certipicates, 
Ax.,  op  thb  Master. 

Chap.  I.  Who  may  appoint  or  succeed  him,  and 
how  long  his  authority  continues.  II.  His 
Qualifications.  III.  His  Examination  and 
Certificates.  IV.  In  what  cases  Colonial  Cer- 
tificates are  valid.  V.  His  Remuneration.  VI. 
Who  may  remove  him,  or  cancel  or  suspend  his 
Certificate.  VII.  His  Offences.  VIII.  Legal 
Procedure  for  infliction  of  Penalties,  &c. 

Part  III.— Duties  and  Responsibilities  op 
the  Master. 

Chap.  I.  The  Master's  general  duties  and  author!- 
ties  on  the  Voyage.  II.  His  duty  to  see  that 
the  Ship  is  seaworthy.  III.  His  duties  with 
respect  to  receiving,  stowing,  and  taking  care 
of  the  Cargo.  IV.  His  duty  in  the  {veparation 
of  the  Ship  for  sea.  V.  His  duties  when  the 
Ship  has  to  proceed  to  a  Foreign  Port  and  load 
there.  VI.  His  duty  to  obtain  the  necessary 
Qearances,  &c.  VII.  What  Documents  he 
must  procure  and  keep.  VIII.  His  duty  to 
carry  proper  Colours.  IX.  His  duties  after  all 
is  ready  to  Sail.  X.  When  he  is  bound  to  set 
Sail  on  the  Voyage.  XI.  When  he  must  sail 
with  Convoy.    XII.  His  duty  not  to  deviate. 


XIII.  His  duty  not  to  delay.  XIV.  What  cir- 
cumstances justify  or  excuse  a  delay  or  a  de- 
viation. XV.  His  duty  not  to  commit  Barratry. 
Xyi.  His  duties  in  case  of  a  CoUision.  XVI  I. 
-His  dudes  to  the  Underwriters  on  abandon- 
menL  XVIII.  His  duties  in  a  Port  of  Dis- 
chfl-ge.  XIX.  His  duties  to  the  authorities  of 
the  Harbour.    XX.  The  Master's  Protests. 

Part  IV.— The  Master's  Duties  and  Powers 
with  respect  to  the  Cargo. 

Chap.  I.  Generally.  II.  His  duties  with  respect 
to  receiving,  stowing,  and  taking  care  of  the 
Cargo.  IlL  When  he  may  Hypothecate  the 
Cargo.  IV.  When  he  may  Sell  it.  V.  When 
he  should  Tranship  it  VL  Freight  VII.  His 
lien  on  the  Cargo.  VIII.  His  duties  with  re- 
ference to  Delivery. 

Part  V. — Bills  op  Lading. 

Chap.  I.  What  a  Bill  of  Lading  is,  and  its  form. 

II.  When  Master  may  sign  Bills  of  Lading. 

III.  The  effect  of  the  Bill  of  Lading  as  evidence. 

IV.  When  and  how  the  Bill  of  Lading  may  be 
Transferred.  V.  The  effect  of  the  Transfer  of 
the  Bill  of  Lading  upon  the  PROPERTY  in 
the  goods  named  in  the  BilL  VI.  The  effect 
of  the  Transfer  of  the  Bill  of  Lading  upon  th«! 
Contract  contained  in  d>e  Bill  of  Lading. 

VII.  The  effect  of  the  Bill  of  Lading  upon  th«| 
liabilities  of  Owners,  Master,  and  Charterers, 

VIII.  The  Master's  duties  as  to  delivery  of  th« 
Goods.  IX.  The  meaning  of  the  exceptions  iil( 
the  Bill  of  Lading. 


For  Reviews  of  the  Work,  see  post. 


1 


2i 


8TIVXV8  ft  HlTVBi,  BILL  TABD,  TSXPLB  BAB. 


THE  UW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 

ANALYSIS    OP   COVlTEKTS^coHtimsed. 


Part  VI.— Stoppage  in  Transitu. 

Chap.  I.  What  it  is.  II.  Who  may  exercise  the 
right.  III.  Under  what  circumstances  the 
Consignor  is  entitled  to  exercise  the  right.  IV. 
In  what  manner  the  right  may  be  exercised. 
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continue.  VI.  How  the  right  to  stop  may  be 
defeated.  VII.  Master's  duties  as  to  delivery. 
VIII.  The  efiect  of  the  exercise  of  this  right 
on  the  Contract  of  Sale. 

Pkrt  VII.— Whbn  the  Master  may  make  the 
Owners  liable  upon  mis  personal  Contracts. 

Chap.  I.  When  he  may  bind  them  in  Contracts  re- 
lating to  the  usual  course  of  the  Ship's  employ- 
ment II.  When  he  may  bind  them  for  matters 
which  are  necessary  for  the  prosecution  of  the 
voyage.  III.  What  Owners  are  made  liable 
by  the  Master's  Contracts.  IV.  When  the 
Master  may  sell  the  Ship. 

:  Part  VIII.— Hypothecation. 

Chap.  I.  The  form,  contents,  and  nature  of  the 
Contract.  II.  Under  what  circumstances  the 
Master  may  Hypothecate  the  Ship.  III.  The 
legal  effect  and  operation  of.  the  Contract.  IV. 
Under  what  circumstances  the  Master  may 
Hypothecate  the  Freight  V.  Under  what 
circumstances  the  Master  may  Hypothecate 
the  Cargo. 

Part  IX.— The  Crew. 

Chap.  I.  Interpretation  of  Terms.  II.  Seamen, 
how  protected  and  regarded  by  the  Courts. 
III.  The  duties  of  the  Crew.  IV.  *As  to 
Apprentices.    V.  The  engagement  of  Seamen. 

VI.  Allotment  of  Wages.  VII.  Discharge 
and  Payment  of  Wages.  VIII.  Remittance  of 
Wages  and  Savings  Bank  for  Seamen.  IX. 
Legal  rights  to  Wages.  X.  Mode  of  recover- 
ing Wages  and  Seamen's  lien.  XI.  Relief  to 
Seamen's  Families  out  of  Poor  Rates.  XII. 
Wages  and  Effects  of  deceased  Seamen.  XIII. 
Leaving  Seamen  abroad.  XIV.  Volunteering 
into  the  Navy.  XV.  Provisions,  Health,  and 
Accommodation.  XVI.  Power  of  making 
Complaint,  and  protection  of  Seamen  from 
Imposition.  XVII.  Discipline,  and  forfeiture 
of  Wages.    XVIII.  Legal  Procedure. 

Part  X.— Pilots. 

Chap.  I.  Origin  of  Pilots.  II.  Definition  of  Terms 
used  by  and  application  6f  Sections  of  Mer- 
chant Shipping  Act  relating  to  Pilots.  III. 
Pilotage  authority.  IV.  Licensing  of  Masters 
and  Mates.  V.  Pilot  Boate  and  Pilot  Licenses. 
VI.  What  signals  must  be  used  and  displayed 
when  a  Pilot  is  wanted.  VII.  When  it  is  the 
Master's  duty,  irrespective  of  the  Statute,  to 
employ  a  Pilot,  and  the  consequences  of  his 
not  doing  so.  VIII.  Compulsory  Pilotage. 
IX.  The  Master's  duties  and  authority  while 
the  PUot  is  in  charge  of  the  Ship.    X.  The 


authority  of  the  Pilot  while  the  Ship  is  under 
his  care.  XI.  The  Limitation  of  the  Liability 
of  Owners  and  Master  where  Pilotage  is  com- 
pulsory. XII.  Rights,  Privileges,  and  Re- 
muneration of  Pilots.  XIII.  Offences  of  Pilots. 
XIV.  The  'Trinity  House.  XV.  WEca  Pilou 
may  claim  Salvage. 

Part  XL— Passengers. 
Chap.  I.  The  Master's  authority  over  the  Pas- 
sengers. II.  The  Master's  duties  to  the 
Passengers  irrespective  of  the  Statutes.  III. 
The  Rights  and  Liabilities  of  Passengers  under 
their  contract  irrespective  of  the  Statutes. 
IV.  The  SutuUble  Provisions  for  the  Pro- 
tection of  the  Passengers.  V.  Penalties-  on 
Drunken  or  Disorderly  Passengers  on  a  Pas- 
senger Steamer. 

Part  XII. — Collisions. 

Chap.  I.  Liability  of  Masters  and  Owners  for 
Damage  by  Collision.  II.  Rights  of  the  Parties 
in  a  Court  of  Common  Law  when  both  Ships 
have  been  in  Fault.  III.  If  the  Collisu>n  was 
the  consequence  of  unavoidable  Accident, 
neither  party  can  recover  either  in  a  Court  of 
Law  or  the  Court  of  Admiralty.  IV.  What 
Remedy  Owners  of  Injured  Ship  have  in  the 
Court  of  Admiralty.    V.  The  Law.relatiag  to 

*  Sailing  Ships,  Steam  Ships,  and  Lights,  prior 
to  95  &  26  Vict.  c.  63.  VI.  The  StatuUble 
Provisions  and  Regulations  now  in  Force  for 
preventing  Collisions  at  Sea,  with  Diagrams. 

VII.  The  Cases  decided  upon  the  Regulations. 

VIII.  Duties  of  Master  in  case  of  Collision. 

Part  XIII.— Salvage. 
Chap.  I.  What  Salvage  Services  are,  and  when  they 
should  be  rendered.  II.  When  Salvage  Reward 
is  payable.  III.  Who  may  claim  as  Salvors. 
IV.  What  claim  Salvors  have  when  there  are 
several  sets.  V.  ^Vllat  Amount  will  be  awarded 
to  Salvors.  VI.  The  Apportionment  of  the 
Salvage.  VII.  What  conduct  forfeits  the  whole 
or  part  of  the  Salvage.  VIII.  What  remedies 
the  Salvors  have  for  securing  the  payment  of 
the  Salvage.    IX.  Wrecks  and  Casualties. 

Part.  XIV.— The  Master's  Remedies. 
Chap.  I.  The  Master's  remedies  before  "The 
Merchant  Shipping  Act,  1^54."  II.  The 
Suitable  Provisions  as  to  his  remedies.  III. 
The  Master's  remedies  since  "  The  Merchant 
Shipping  Act,  2854,"  ^nd  "The  Admiralty 
Court  Act,  x86i."  IV.  When  the  Master 
may  sue  in  his  own  name.  V.  When  the 
Master  may  sue  the  Owners. 

Part  XV.— The  Master's  Liabilttibs. 

Chap.  I.  Liability  of  Master  on  Contracts  entered 
into  for  the  Owners.  II.  Liability  of  the 
Masters  for  Wrongs.  IIL  Liability  of  Master 
under  the  Customs  Acts. 

Appendix.    Forms,  Rules,  Regulations,  &c. 


For  Reviews  of  the  Work,  see  next  page. 
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THE  UW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS    OF    THE    WORK. 


From  the  NAITTIOAL  MAGAZINE,  July,  1874. 


"The  law-books  of  the  present  day  arc  mostly  of 
two  classes :  the  one  written  for  lawyers,  and  only 
to  be  understood  by  them ;  the  other  intended  for 
the  use  of  non*professional  readers,  and  i^encrally 
in  the  form  of  handy  books.  The  (irst,  in  the 
majority  of  cases,  is  of  some  benefit,  if  looked  upon 
merely  as  a  compilation  containing  the  most  recent 
decisions  on  the  subject :  whilst  the  second  only* 
aims,  and  not  always  with  success,  at  popularising 
some  particular  branch  of  legal  knowledge  by  the 
avoidance  of  technical  phraseology. 

"It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes;  full  and  precise 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  Vei  the  ttto 
vclumes  by  Mr.  Kay  on  the  law  relating  to  skiP' 
masters  and  seamen  willf  we  venture  to  say^  be  of 
equal  service  to  the  captain^  the  lawyer,  and  tfie 
Consul,  in  their  respective  capacities,  and  even  of 
interest  to  the  public  generally,  written  as  it  is  in  a 
clear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
venture  upon  the  ocean  ;  more  than  that,  we  think 
that  any  able-scaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 

"Taking  the  whole  British  Empire,  the  tonnage 
of  sailing  and  steam  vessels  registered  in  the  year 
1873  was,  we  learn  in  the  preface,  no  less  than 
7,394,330,  the  number  of  vessels  being  36,825,  with 
crews  estimated,  inclusive  of  masters,  at  330,849 ; 
but  the  growth  of  ouf  mercantile  fleet  to  such 
gigantic  proportions  is  scarcely  attributable  to  any 
peculiar  attention  on  the  part  of  the  Legislature  to 
its  safety  and  welfare,  for,  as  Mr.  Kay  justly  says, 
'it  is  remarkable  that  in  England,  the  greatest 
maritime  State  the  world  has  ever  seen,  no  proper 
precautions  were  taken  before  the  year  1850  to 
protect  the  public  from  the  appointment  of  ignorant 
and  untruittworthy  men  to  these  important  posts ' — 
the  command  of  vessels,  'in  which  property  and 
life  are  committed  to  them  under  circumstances 
which  necessarily  confer  almost  absolute  power  and 
at  the  same  time  preclude  for  long  periods  the  possi' 
bility  of  any  supervision.'  The  French,  he  tells  us» 
had  an  ordinance  as  early  as  the  year  1584,  re. 
quiring  the  master  to  be  examined  touching  his 
experience,  fitness,  and  capacity.  But  in  England 
the  indifference  on  this  subject  was  more  apparent 
than  real ;  it  arose,  we  believe,  out  of  the  dislike  of 
interference  with  personal  concerns  and  private 
enterprise  which  is  so  strongly  marked  in  our  na- 
tional character,  nor  must  we  forget  that  some  of 
the  most  glorious  achievements  in  our  nautical 
annals  have  been  accomplished  by  men  not  strictly 
trained  to  the  sea,  and  this  fact,  no  doubt,  contri- 
buted to  the  reluctance  manifested  by  the  Legisla- 
ture to  apply  the  prindples  of  paternal  government 
to  the  protection  of  our  seamen ;  for  the  going  and 
coming  of  hundreds  of  thousands  over  the  ocean  for 
the  purposes  of  business  or  pleasure  had  then  but 


lately  commenced ;  and,  moreover,  probably  it  was 
feared  that  too  much  care  for  the  welfare  of  our 
seamen  would  have  the  effect  of  diminishing  the 
hardihood,  self-reliance,  and  daring  which  had  up 
to  that  time  made  them  the  envy  of  the  world. 

"  In  1854  the  Merchant  Shipping  Act  was  passed, 
repealing  the  Act  of  1850.  Under  its  provisions  the 
Board  of  Trade  received  its  present  extensive  au- 
thority over  merchant  ships  and  seamen.  Local 
Marine  Boards  were  constituted  for  the  examina- 
tion of  masters  and  mates  of  foreign-going  and 
home  passenger  ships,  Mercantile  Marine  officers 
established  for  the  registration  of  seamen,  and 
Naval  Courts  for  the  investigation  of  complaints 
against  masters,  and  other  matters.  Without  doubt 
the  result  of  this  system  of  compulsory  examination 
has  been  beneficial,  and  the  master  may  also  possess 
those  other  qualifications  which  cannot  be  subjected 
to  examination.  But  it  is  not  enough  now-a-days 
that  he  should  be  honest,  skilful,  courageous,  and 
firm :  he  must  also,  if  he  would  steer  clear  of  rocks 
other  than  those  marked  on  the  chart,  be  some- 
thing of  a  lawyer.  This,  it  might  seem,  would 
apply  equally  to  all  men  having  the  conduct  of  im* 
portant  interests,  and  coming  into  contact  with 
large  numbers  of  men,  but  to  no  one  else  is  so  large 
a  discretionary  power  granted,  and  the  very  fact 
that  his  use  of  it  is  not  very  severely  scrutinized, 
only  adds  to  the  caution  with  which  it  should  be 
exercised.  And  then  there  are  many  incongruities 
in  his  position.  He  may  have  a  share  in  a  ship, 
and  yet  he  is  but  the  agent  of  the  other  owners ; 
though,  if  he  has  no  share,  and  in  a  case  of  neces- 
sity hypothecate  the  ship,  he  also  binds  himself  in 
a  penalty  to  repay  the  sum  borrowed.  We  can 
make  no  charge  of  redundancy  or  omission  again&t 
our  author ;  but  if  we  were  called  upon  to  select 
any  one  out  of  the  fifteen  parts  into  which  the  two 
volumes  are  divided  as  being  especially  valuable, 
we  should  not  hesitate  to  choose  that  numbered 
three,  and  entitled  'The  Voyage.'  There  the 
master  will  find  a  succinct  and  compendious  state- 
ment of  the  law  respecting  his  duties,  general  and* 
particular,  with  regard  to  the  ship  and  its  freight 
from  the  moment  when,  on  taking  command,  he  is 
bound  to  look  to  the  seaworthiness  of  the  ship,  and 
to  the  delivery  of  her  log  at  the  final  port  of  desti. 
nation.  In  Part  IV.  his  duties  are  considered  with 
respect  to  the  cargo,  this  being  a  distinct  side  of 
hb  duplicate  character,  inasmuch  as  he  is  agent  of 
the  owner  of  the  cargo  just  as  much  as  the  owner 
of  the  ship. 

"  Next  in  order  of  position  come  *  Bills  of  Lading  * 
and  'Stoppage  in  Transitu.'  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 
subject  of  the  delivery  of  goods  by  the  master  given 
priority  over  that  of  bills  of  lading  ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
author's  desire  for  unity  in  his  above-mentioned 
chapters  on  '  The  Voyage.'  That  this  is  so  is  evi- 
denced by  the  fact  that  after  his  sevendi  chapter 
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on  the  latter  subject  he  has  left  a  blank  chapter 
with  the  heading  of  the  former  and  a  reference 
ante.  '  The  power  of  the  master  to  bind  the  owner 
by  his  personal  contracts/  'Hypothecation/  and 
'  The  Crew,'  form  the  remainder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obviously  impossible 
to  criticize  in  detail  a  work  in  which  the  bare  list 'of 
cited  cases  occupies  forty-four  pages. 

' '  The  question  of  compulsory  pilotage  is  full  of 
difficulties,  which  are  well  summed  up  by  Mr.  Kay 
in  his  note  to  page  763 : — '  In  the  United  States  no 
ship  is  bound  to  take  on  board  a  pilot  cither  going 
in  or  coming  out  of  the  harbour,  but  if  a  pilot  offers 
and  is  ready,  the   ship    must  pay  pilotage   fees 
whether  he  is  taken  on  board  or  not.'    Ships  do  not 
exist  for  pilots,  but  pilots  for  ships,  so  that  this 
option  in  the  use  of  the  pilot,  and  obligation  in  the 
matter  of  fees,  appears  to  lu  to  be  exactly  that 
solution  of  the  difficulty  which  should  not  have 
been  arrived  at ;  and,  moreover,  it  is  open  to  the 
first  objection  uiged  by  Mr.  Kay  against  the  com- 
pulsory system  of  pilotage,  which  is,  that  it  obliges 
many  ships  which  do  not  require  pilots  to  pay  for 
keeping  up  a  staff  for  those  who  do.    Seven  other 
cogent  reasons,  for  which  we  must  refer  the  reader 
to  the  book  itself,  though  most  of  them,  indeed, 
will  instantly  present  themselves  to  the  minds  of 
sailors  without  even  an  effort  of  memory,  are  noted. 
Section  338  of  the  Merchant  Shipping  Act  provides 
that  no  owner  or  master  of  any  ship  shall  be  an- 
swerable  to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  such  ship 
within  any  district  where  the  employment  of  a 
pilot  is  compulsory  by  law.     If  he  interferes  to 
correct  the  pilot  in  the  handling  of  a  ship,  with  the 
peculiarities  of  which  the  latter  caiuiot  generally  be 
acquainted,  he  may  render  himself  and  the  owners 
liable  in  case  of  accident,   and  so  a  premium  is 
offered  to  his    indifference,    proof  being    always 
required  that  the  damage  was  occasioned  solely  by 
the  pilot's  neglect  or  fault,  to  entitle  the  owners  to 
the  benefit  of  this  section.    The  decision  in  the  case 
of  the  Gtneral  eU  Caen  well  illustrates  some  of  the 
difficulties  surrounding  the  subject.     She  was  a 
French  ship  upon  the  Thames,  where  the  employ- 
ment of  a  pilot  is  compulsory,  and  she*  therefore, 
took  on  board  a  pilot  as  well  as  a  waterman  to  take 
the  wheel  in  consequence  of  none  of  the  crew  being 
able  to  understand  English.    The  waterman  put 
her  helm  up  instead  of  luffing  as  the  pilot  ordered, 
whereby  a  barge  was  run  into  and  damaged.    The 
French  owner  claimed  under  Section  389  of  17  and 
18  Vic,  c.  X04.    It  was  held  that  the  pilot  was  not 
answerable  for  the  waterman's  incapacity  or  fault ; 
that  the  pilot  gave  the  prop<;r  orders ;  that  it  would 
be  contrary  to  justice  to  say  that  the  pilot  was 
solely  liable  for  the  collision;  that  the  waterman 
was  the  servant  of  the  owners,  and  that  they,  there- 
fore, were  liable.    The  real  question  at  issue  seems 
to  liave  been  whether  the  English  pilot  ought  to 
have  spoken  French  or  the  French  ship  to  have 
had  on  board  a  helmsman  who  could  understand 
English,  and  the  corollary,  when  the  decision  had 
been  given  in  favour  of  the  former,  that  the  Govern- 


ment officer,  when  engaging  th6  helmsman,  was 
acting  merely  as  the  agent  of  the  French  owners. 

"The  master  has  a  large  authority  over  the 
passengers  on  board  his  ship,  equal  in  cases  of  great  - 
emezgency  to  that  which  he  possesses  over  the 
crew.  Lord  Ellenborough  has  decided — ^it  will 
comfort  intending  travellers  by  sea  co  hear,  espe- 
cially if  this  country  should  again  become  involved 
in  a  war  with  a  nation  which,  unlike  Ashanti  and 
Abyssinia,  possesses  a  navy— that  a  master  ex- 
ceoied  ttie  limits  of  his  authority  in  placing  a 
passenger  who  refused  to  fight  on  the  poop,  though 
willing  to  do  so  elsewhere,  in  irons  all  night  on 
that  particular  part  of  the  ship  to  which  he  had 
objected. 

"  It  is  for  the  interest  and  security  of  commerce 
and  navigation  that  it  should  be  generally  known 
that  the  amount  of  service  rendered  is  not  the  only 
or  proper  test  by  which  the  amount  of  salvage  re- 
ward is  estimated,  but  the  Court  will  grant  to  suc- 
cessful salvage  an  amount  which  much  exceeds  a 
mere  remtmeration  for  wqrk  and  labour  in  order 
that  the  salvors  should  be  encouraged  to  run  the  risk 
of  such  enterprises  and  go  promptly  to  the  succour 
of  lives  or  vessels  in  distress,  though  they  must  take 
care  that  they  do  not  by  their  subsequent  conduct 
forfeit  their  claims  to  such  reward. 

'*  That  it  should  be  necessary  to  entice  men  by 
money  to  save  the  lives  of  their  fellow-creatures  is 
not  a  matter  for  congcatulaiiun ;  still  it  was  no 
doubt  to  some  extent  anomalous  that  formerly* 
whilst  large  proportionate  sums  were  paid  for  the 
recovery  of  property,  for  the  rescuing  of  human 
life  unless  associated  with  property,  no  salvage  re- 
ward could  be  recovered.  But  by  Section  458  of 
the  Merchant  Shipping  Act  the  preservation  of 
human  life  is  made  a  distinct  ground  of  salvage  re- 
ward, with  priority  over  all  other  claims  for  salvage 
whiere  the  property  is  insufficient,  and  if  the  value 
of  the  property  is  not  adequate  to  the  payment  of 
the  daita  for  life- salvage  alone,  the  Board  of  Trade 
is  empowered  to  avrard  to  the  salvors  such  sum  as 
it  deems  fit,  either  in  part  or  whole  satisfaction. 

"There  is,  perhaps,  no  species  of  service  liable  to 
a  greater  variety  of  circumstances  under  which  it 
can  be  performed  than  salvage.  Consequently  we 
cannot  be  surprised  that  questions  of  this  kind  fre- 
quently come  before  the  Courts,  and  that  the  num- 
ber of  decided  cases  is  very  large  ;  but  Mr.  Kay 
has  succeeded  in  an  admirable  way  in  extracting  the 
main  points  connected  with  each  case,  and  in  pre- 
senting them  in  as  few  words  as  possible.  Of  course 
fuller  information  may  sometimes  be  required,  but 
the  reader  will  then  know  where  to  find  it. 

"  In  conclusion,  we  can  heartily  congratulate 
Mr.  Kay  upon  his  success.  His  work  everywhere 
bears  traces  of  a  solicitude  to  avoid  anything  Uke 
an  obtrusive  display  of  his  own  powers  at  the  ex- 
pense of  the  solid  matter  pertaining  to  the  subject, 
whilst  those  observations  which  he  permits  himself 
to  make  are  always  of  importance  and  to  the  point ; 
and  in  face  of  the  legislation  which  must  soon  take 
place,  whether  beneficially  or  otherwise,  we  think 
his  book,  looking  at  it  in  other  than  a  professional 
light,  could  scarcely  have  made  its  appearance  at  a 
mor^  opportune  moment.^' 
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THE  LAW  REUTIN6  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS  OF  THE  yA/ORK-<^ntimed. 

From  the  LIVERPOOL  3'OtTRNAL  OF  COMMERCE. 


" '  The  Law  relating  to  Shipmasters  and  Seamen 
—such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particubirly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  ^f  the 
work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. ...  In  a  short  note  of  dedication  Mr.  Kay 
observes  that  he  had  been  engaged  on  it  for  the 
last  ten  y^ars.  The  result  of  this  assiduity  and  care 
has  been  the  production  of  a  standard  work  on  the 
subject  to  which  it  relates.  ...  As  to  the  value  of 
the  work  itself,  it  can  hardly  be  properly  treated  of 
in  limited  space.     It  is  divided  into  fifteen  parts 


which  have  reference  to  the  public  authorities  having 
control  in  shipping  matters,  the  appointment,  certi- 
ficates, &c.,  of  the  master,  his  duties  on  the  voyage, 
his  duties  and  powers  with  respect  to  the  cargo, 
bills  of  lading,  stoppage  m  transitu,  personal  con- 
tracts binding  the  shipowner,  hypothecation,  the 
crew,  pilots,  passengers,  collisions,  salvage,  the  mas- 
ter's remedies  and  his  liabilities.  From  this  range 
of  topics  it  will  be  seen  that  /^  tvork  mtts/  be  an 
invaluable  one  to  the  shipowner^  shipmaster^  or 
consul  at  a  foreign  port.  The  language  is  clear  and 
simple,  while  the  legal  standing  of  the  author  is  a 
sufficient  guarantee  that  he  writes  with  the  requi- 
site authority,  and  that  the  cases  quoted  By  him  arc 
decisive  as  regards  the  points  on  which  he  touches. 
The  work  is  excellently  'got  up/  and  its  appear- 
ance is  quite  consistent  with  its  standard  character 
as  a  treatise  on  the  law  relating  to  shipmasters  and 


seamen. 


» 


From  the  BOSTON  (U.  S.)  JOURNAL  OF  COMMERCE. 


"Of  volumes  with  such  a  magnitude  of  pages, 
filled  with  abstruse  matter,  made  plain  and  ^Icar, 
we  have  only  room  to  give  the  heads  of  the  Ana- 
lysis of  Contents,  without  alluding  to  the  various 
branches.  They  are  laid  out  in  fifteen  parts,  viz. : 
The  Public  Authorities  :  Appointment,  Certificates, 
&c.  of  the  Master ;  the  Voyage ;  Master's  Duties 
and  Powers  with  respect  to  Cargo  :  Bills  of  Lading ; 
Stoppage  in  Transitu  ;  When  the  Master  may  bind 
the  Shipowner  by  his  Personal  Contract ;  Hypo- 
thecation ;  the  Crew  ;  Pilots  ;  Passengers  ;  Colli- 
sions ;  Salvage ;  the  Master's  Remedies  and  his 
Liabilities.  Then  follow  the  appendices,  thirty-four 
in  number,  which  contain  a  great  deal  of  maritime 
law  information,  as  also  the  '  Index  to  Cases,'  and 
here  the  immense  labour  of  the  compiler  is  seen  in 
its  fullest  and  most  distinct  sense.    The  index  of 


cases  decided  in  Courts  of  Final  Appeal,  relating  to 
maritime  disputes,  enumerated  in  lines  alphabeti- 
cally, makes  forty-two  long  pages.  These  arc  ne- 
cessarily brief  in  abstract,  but  they  are  really  of 
interest  to  all  shippers  and  consignees^  to  masters^ 
owners^  and  [seamen,  to  underwriters,  and  to  the 
assured.  It  would  seem  hardly  possible  that  so 
much  valuable  and  really  interesting  information 
could  be  thrown  into  so  confined  a  space. 

"  In  the  abstracts  of  law  cases  the  decisions  of 
the  Supreme  Colirt  of  the  United  States  are  re- 
ferred to  very  frequently,  as  precedents  in  maritime 
law,  and  we  note,  under  the  head  of '  The  M.^ter's 
Duties  to  the  Passengers,  irrespective  of  the  statutes,' 
that  the  decisions  of  our  courts  are  oftentimes  men- 
tioned." 


From  the  LAW  JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  zx8x  pages  of  text,  8i  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"The  total  merchant  shipping  of  the  United 
Kingdom  consisted  in  1873  of  31,581  vessels  of 
5,748,097  tons,  manned  by  302,239  seamen ;  and 
the  total  merchant  shipping  of  the  whole  British 
Empire  consisted  of  36,825  vessels  of  7,394,330  tons, 
manned  by  330,849  seamen.  Mr.  Kay  justly  ob- 
serves upon  these  figures :  '  For  such  a  vast  mer- 
cantile fleet,  one  would  have  thought  that  every 
thing  would  have  been  done  to  render  the  law 
affecting  such  a  vital  part  of  our  Imperial  Empire  as 
clear,  as  simply,  and  as  easily  to  be  inquired  into 
and  understood,  as  was  possible.'  Unfortunately, 
everyone  knows  that  the  exact  contrary  is  the  case, 
and  that^  confused  as  is  the  condition  of  almost 
every  department  of  English  jurisprudence,  no  one 
department  is  in  a  more  hopeless  and  chaodc  state 


than  that  which  embraces  the  merchant-shipping 
laws  and  regulations.  Mr.  Kay  tells  us  that  these 
laws  are  to  be  discovered  by  researches  into  '  thirty- 
five  statutes,  seventeen  orders  in  council,  great 
numbers  of  instructions  of  the  Board  of  Trade ; 
great  numbers  of  bye<iaws  and  regulations  of  the 
Trinity  House  and  of  the  diflferent  ports :  and  great 
numbers  of  cases  decided  on  numberiess  points  in  the 
various  courts.'  Now,  in  default  of  a  code  setting 
forth  in  a  clear  and  comprehensive  manner  the  law 
contained  in  this  rudis  indigesta^u*  moles,  and  until 
such  a  code  is  formed,  the  only  anchor  of  salvation 
to  mariners  and  lawyers  alike  is  some  one  or  more 
treatises  on  which  reliance  can  be  placed.  Mr. 
Kay  says  that  he  has  '  endeavoured  to  compile  a 
guide  and  reference  book  for  masters,  ship  agents, 
and  consuls.'  He  has  been  so  modest  as  not  to 
add  lawyers  to  the  list  of  his  pupils ;  but  his  work 
will,  we  think,  be  welcomed  by  lawyers  who  have 
to  ih  with  shipping  transactions,  almost  as  cor- 
dially as  it  umdoubtedly  will  be  by  those  who 
occupy  thtir  businoss  in  tho  great  waters. 
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THE  UW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS  OF  THE  WORK-«)»<6««<«*. 


"  We  must  not  be  understood  as  intimatiag  that 
all  and  every  part  of  tllis  work  has  a  legal  interest. 
Much  of  it  concerns  only  the  practical  life  of  the 
master  and  crew.  But  there  are  many  chapters  to 
which  members  of  both  branches  of  the  profession* 
and  especially  solicitors  residing  at  the  great  ports, 
will  turn  with  gratitude  to  the  author  in  moments 
of  difficulty.  For  example.  Part  IV.  is  on  the 
master's  duties  and  powers  with  respect  to  the 
cargq,  and  deals  with  hypothecation,  freight,  lien, 
and  delivery.  Part  V.  contains  an  exhaustive 
treatise  on  bills  of  lading,  with  special  reference  to 
the  effect  of  the  transfer  of  the  bill  of  lading  upon 
the  property  named  in  the  bill.  Part  VI.  explains 
fully  the  right  of  stoppage  i'm  iraHsiiu,  and  Part  VII. 
teaches  when  the  master  may  bind  the  shipowner 
by  the  master's  personal  acts.  So  again  Part  XIH. 
deals  with  the  principles  of  salvage,  and  the  nature 
and  reward  of  salvage  services.  The  great  bulk  of 
the  book,  however,  is  devoted  to  the  consideration 
of  the  rights,  duties,  and  obligations  of  the  master 
and  of  the  crew.  After  explaining  the  powers  and 
prerogatives  of  the  several  public  authorities  to 
whose  control  mariners  are  subject,  the  author  pro- 
ceeds to  the  appointment,  certiAcates;  &c.  of  the 
master,  his  general  duties  and  authorities  on  the 
voyage  towards  the  shipowner,  the  charterer,  the 
underwriter,  and  the  harbour  master.    Next  are 


considered  the  duties  and  powers  of  the  master  with 
respect  to  the  cargo,  his  power  to  bind  the  ship- 
owner by  contracts  either  for  necessary  supplies  or 
for  absolute  sale  of  the  ship,  and  his  power  of  hypo- 
thecation. Having  so  considered  the  position  of 
the  master,  the  author  next  deals  with  the  crew, 
their  engagement,  wages,  legal  rights  towages,  and 
modes  of  recovery ;  their  discipline,  and  the  legisla- 
tion for  their  protection  in  life,  limb,  and  pocket. 
Pilots  and  pilotage  are  then  considered  at  great 
length ;  and  then  we  have  a  survey  of  the  rights  and 
liabilities  of  passengers,  and  the  statutable  provi- 
sions  for  their  protection.  Collisions,  salvage,  the 
master's  personal  remedies  and  liabilities,  complete 
the  list  of  subjects.  The  appendices  contain  an 
immense  variety  of  forms,  tables,  scales,  &c.,  em- 
bracing fees,  medicines,  boats,  protests,  bottomry, 
and  respapuUntia  bonds,  orders  in  council,  instruc- 
tions to  emigration  officers,  lights,  bye-laws  as  to 
pilots,  remuneration  of  receivers,  and  other  matters 
and  things  too  numerous  for  detail. 

'*  The  volumes  are  well  printed,  with  wide  maz^ 
gins,  and  present  a  smart  appearance  both  in  cover 
and  page ;  and,  while  they  will  find  their  way  to 
the  cabins  of  the  masters  of  all  big  passenger 
steamers  and  merchantmen,  they  will,  we  believe, 
also  adorn  the  shelves  of  many  lawyers." 


From  the  MANCHESTER  EXAMINER 


**  In  a  brief  notice  no  idea  could  be  given  of  the 
importance,  or  even  the  extent,  of  the  details  referred 
to  in  Mr.  Kay's  book,  and  a  catalogue  of  the  con- 
tents would  constitute  a  small  pamphlet.  There 
arc  also  in  the  course  of  the  treatise  interesting  his- 
torical references,  and  the  duties  and  responsibilities 
of  passengers  are  not  overlooked.  Speaking  gene- 
rally of  the  law  of  shipping,  as  defined  and  described 
in  the  book  before  us,  we  may  say  that  the  seaman 
has  a  Magna  Charta  of  his  own.  The  rights  of  the 
owner,  of  the  ship's  officers,  and  of  the  sailors  are 
all  clearly  recognised  on  the  statute  bopk,  and  the 
penalty  for  the  infringement  is  in  every  case  speci- 
fied. We  read  of  the  precautions  for  the  safety  of 
life  and  property  exacted  by  the  authorities,  and  of 
the  conditions  which  must  be  fulfilled  before  a 
vessel  is  pronounced  seaworthy ;  yet  we  learn  with 
amazement  that  before  1850  no  proper  precautions 
were  taken  in  England  to  protect  the  public  from 


the  appointment  of  ignorant  and  untrustworthy  men 
as  masters  of  ships.  In  illustration  of  the  various 
branches  of  his  subject  Mr.  Kay  refers  to  more  than 
a  thousand  cases.  The  appendices  also  contain  a 
considerable  amount  of  valuable  information,  and 
the  index  is  so  complete  that  it  indirectly  serves  the 
additional  purpose  of  a  glossary.  In  his  preface 
Mr.  Kay  modestly  hopes  that  his  book  'may  prove 
to  be  a  useful  book  of  reference  for  intelligent 
masters  and  for  ship  agents  and  consuls  in  foreign 
ports  on  matters  relating  to  shipmasters  and  seamen.' 
That  it  will  prove  useful  to  them  we  have  no  doubt 
whatever,  and  that  it  will  be  gratefully  accepted  as  a 
boon  by  many  others  we  are  equally  sure.  Directly 
or  indirectly,  it  cannot  but  prove  an  important  work 
of  reference  to  all  who  are  engaged  in  the  shipping 
trade,  and  Mr.  Kay  deserves  the  thanks  af  the 
commercial  as  well  as  of  the  shipping  community  for 
having  so  successfully  carried  out  his  arduous  task." 
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Just  published,  in  one  volume,  8vo.,  price  25^.,  cloth, 

AN    ESSAY 

OK 

THE    RIGHTS  OF  THE  CROWN 


AND  THS 


PRIVILEGES  OF  THE  SUBJECT 

In  tf)t  @ea  ^{lores  of  tht  Healm. 


By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in.  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAND  LoVELAND,  of  the  Inner  Temple,  Barrister-at-Law. 


"  This  is  an  interestins  and  valuable  book.  It 
.  treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  nO  great  inducement  for  a  lejj^l 
writer  to  take  up.  Questions  of  foreshore,  when 
they  arise,  are  sure  to  have  a  great  deal  of  law 
in  them ;  but  they  are  few  and  far  between,  and 
Mr.  Loveland  can  scarcely  expect  his  book  to 
obtain  the  demand  it  deserves  in  this  country, 
.although  we  hope  that  the  well-known  penchant 
of  American  lawyers  for  subjects  with  a  flavour  of 
legal  antiquity  will  give  the  publishers  a  market  on 
the  other  side  of  the  Atlantic.  Mr.  Hall,  whose 
first  edition  was  issued  in  1830,  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
edtdng  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretension, 
but  in  a  solid  and  efficient  manner.  The  '  Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  '  Essay,'  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  De 
Jure  MariSf  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewether's  learned 
argument  on  the  rights  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  00  the  subject."— X«w  youmal. 


ft 


The  essay  of  which  this  is  a  reproduction  was 
first  published  in  1830,  and  Mr.  Loveland  has 
simply  supplied  annotations  and  appended  Lord 
Chief  Justice  Hale's  '  De  Jure  Maris,'  the  case  of 
Dickens  v.  Shaw,   the  speech  of  Serjeant  Mere- 


wether  in  the  case  of  the  AUotney^etUral  v.  The 
Mayor  and  Corporation  of  London,  and  forms  in 
use  by  the  Board  of  Trade.  Thus  we  have  a  very 
useful  compendium  upon  a  branch  of  law  which 
for  a  long  time  has  been  and  still  is  In  a  very 
unsettled  state. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 
necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  X09,  and  the 
rights  of  fishery  at  page  5a  At  the  latter  place  he 
begins  his  notes  by  stating  under  what  expressions 
a  'several  fishery'  has  been  held  to  pass,  pro- 
ceeding subsequently  to  the  evidence  which  is 
sufficient  to  suf^wrt  a  claim  to  ownership  of  a 
fishery.  The  important  question  under  what  cir- 
cumstances property  can  be  'acquired  in  the  soil 
between  high  and  low  water  mark  is  lucidly  dis- 
cussed at  page  77,  whilst  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  of 
wreck  in  goods  stranded  within  his  liberty. 

'*  We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — thiat  this 
edition  of  Hall's  Essay  will  prove  a  roost  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Law  Times, 


"  T/ie  entire  book  is  imsterly.'*— Albany  Law  Journal. 
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In  8vo.y  Second  Edition,  price  2Ij.,  doth, 

A  TEEATISE  ON  THE  LAW  OF  DAMAGES. 

COMPRISING  THEIR  MEASURE, 

THE  MODE  IN  WHICH  THEY  ARE  ASSESSED  AND  REVIEWED, 

By  JOHN  D.  MAYNE, 

Of  the  Inner  Temple,  Bairister-at-Law. 

Second  Edition, 
By  LUMLEY  SMITH,  of  the  Inner  Temple,  Banister-at-Law. 


« 


Few  modern  text-books  have  a  higher  authority 
than  Mayne  on  Damages.  An  argument  is  seldom 
heard  in  the  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  was, 
at  the  date  of  the  first  edition  (1856),  either  an 
absence  or  a  conflict  of  authority,  and  upon  which 
the  views  advanced  by  the  author  have  since  been 

held  to  be  law  by  the  courts It  is  fortunate 

for  the  reputation  of  the  work  that  so  good  an  editor 
has  been  found  for  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished by  brackets.  Mr.  Lumley  Smith's  work 
has  been  well  done,  and  the  new  cases  are  skilfully 
incorporated.  .  .  .  |  Probably  there  is  no  other 
one  subject  upon  which  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty of  extracting  from  complicated  statements  of 
fact,  special  in  their  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
decision,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  upon  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuable."— J'^/ibV^rr' 

"  We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  experience  of  the  subject 
with  which  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  hpt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
jurisprudence  peculiarly  practical  in  its  nature  and 
highly  important  to  suitors  and  the  profession  ;  it 
is,  moreover,  surrounded  by  difficulties  which 
require  a  clear  explanation  before  they  become 
intelligible  to  the  ordinary  mind 

*'The  concluding  chapter  (c.  19)  is  very  im- 
portant, and  we  should  like  to  make  copious 
extracts  from  it.  It  deals  with  the '  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend it  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  work,  which  is  excellently 
executed,  with  an  entire  freedom  Irom  verbosity, 
and  a  good  index."— Z.a«/  7'imes. 


"  In  the  year  1856  Mr.  John  D.  Mayne,  a  gentle- 
man of  the  bar,  now  enjojring  a  very  extensive 
practice  in  the  Indian  Empire,  publishml  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  conferred  a 
great  boon  on  the  profession  by  his  labours,  and  for 
sixteen  years  his  book  has  been  regarded  with 
high  respect  in  Westminster  Hall.  In  the  ordinary 
course  of  things  such  a  lapse  of  time,  from  the 
natural  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  partictUar 
department  of  law  investigated  by  Mr.  Mayne 
there  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  time,  - 
industry,  and  learning.  Consequently,  the  publi- 
cation of  a  new  edition  is  not  premature.  On  the 
contrary,  it  was  high  time  that  the  profession  should 
be  supplied  with  a  treatise  condensing  and  arranging 
the  matter  brought  into  existence  by  the  contested 
cases  of  that  period.  It  is  perfectly  intelligible 
that  Mr.  Mayne's  absence  from  England  and  tlie 
toil  of  his  professional  career  have  prevented  him 
from  undertaking  this  duty  himself.  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  discharge  thereof  might  fairly  have  been 
.  anticipated,  and  who  in  the  result  has,  we  think, 
not  disappointed  the  reasonable  expectations  formed 
concerning  him. 

"  Mr.  Lumley  Smith  has  evidently  been  actuated 
by  a  modest  desire  not  to  despoil  the  original  author 
of  well-earned  fame.  He  has,  as  far  as  possible, 
retained  the  primary  form  of  the  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  from  what  he 
himself  has  written,  by  enclosing  all  the  later  matter 
in  brackets,  adding  a  brief  separate  chapter  on  the 
assessment  of  damages  in  the  Court  of  Chancery 
under  Lord  Caims's  Act,  ax  &  aa  Vict.  c.  37.  He 
has  also  cited  many  Scotch  and  Irish  cases,  and  the 
leading  American  decisions  of  recent  date. 

••  One  word  wich  regard  to  the  book  itself  will  not 
be  out  of  place.  It  is  well  printed,  in  an  excellent 
form,  and  of  a  convenient  size — no  small  considera- 
tions in  a  text-book,  which,  from  the  nature  of  iu 
contents,  fs  useful  rather  for  reference  than  for 
study.  Good  k>ok5  in  a  book  set  off  its  intrinsic 
merits,  just  as  an  imposing  appearance  adds  to  the 
dignity  and  influence  of  a  judge."— Zmv  yffurmai. 
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MBBCANTZLB    LAW. 


In  one  volume,  demy  8vo.,  1866,  price  lor.  6^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DEUVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
—Solicitorr  youmal. 

"  We  havej  indeed,  met  with  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us ;  for 
the  language  is  we)l  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method."— 
American  Law  Review, 


In   8vo.,    price    lor.   6</.,    cloth   lettered,     , 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  THE  Doctrine  of  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Barrister-at-Law. 


r  "  It  w!ll  probably  be  a  very  long  time  before  the 

J>rosecution  of  the  Overcnd  and  Gurney  directors  is 
br]Kotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  AH  who  perused  the  report  of  this  case  in  the 
columns  of  the  Times,  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  ^ould  publish -a 
separate  re|)ort  in  book  form.  This  has  been  done, 
and  Mr.  (inlason  introduces  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking 
before  doinz  so,  that  the  charge  to  the  jury  has 
been  carefully  revised  by  the  Lord  Chief  Justice." 
— Law  Times, 


I2m9.,  1866,  price  lor.  6</.,  cloth, 

A  TREATISE  ON  THE  GAME  UW8  of  EN6UND  &  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmore 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  Svo.,  1867,  price  lOj.  64.,  cloth, 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

* 

With  Forms  of  Orders  and  Appendix  of  Bills. 

By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 

"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future  cases."— ^i^//- 
citars^  ytmmal. 


In  8vo.,  1873,  P"<^  S^M  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G.  RoBlNSON,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  majr  be  recommended  to  I  tioner  with  a  useful  supplement  to  larger  and  more 
he  advanced  student,  and  will  furnish  the  practi-  i  complete  vtoik^  "-—Solicitors'  younuu. 
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E  L  E  o  T  I  o  yr    jL  A^^^r. 

In  crown  8yo.,  1874,  price  14;.,  cloth  lettered, 
A    MANUAL    OF   THE 

PMOTIOE   OF   PARLIAMENTARY   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN  CLERKS,  AGENTS,  POLI^CLERfcS,  &c., 

« 

AND  THE 

^itr  of  election  ^m^,  Corrttirt  fnttticcs,  ^  Piei^al  fspunts. 

WITH 

AN  APPENDIX  OF  STATX7TES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  somelime  Recorder  of  Colchester. 

FOURTH    EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  Lffiv^  including  the  Ballot  Acty  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTL]p^, 

OP  THE  INNER  TBMPLB,   BARRISTSR-AT-LAW. 


"We  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  say  that  tho«e  who  have  to  do  with 
elections  will  find  *  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  Uie  recent  changes  of 
the  law."— Z«w  JcumtU, 

"  As  far  as  we  can  jud^e,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  CMalley 
and  Hardcastle's  Election  Reports,  has  dotie  hb 
work  welL  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."<— «S'tf/<- 
citon^  youmal. 


A  Companion  Volume  to  the  above,  in  crown  Svo.,  price  &r.  cloth,  lettered, 

THE  LAW  AND  PRAOTIOE  OF  ELEOTION  PETITIONS, 


With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  the  Trial  of  Election  Petitions  in  England,' Scotland,  and  Ireland,  Forms  of 

Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Banrister-at-Law. 

**  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work,  a  reliable 


guide.  Beginning  with  the  effect  of  the  Election 
Petitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  'particulars'  will  be  found 


extremely'  useful,  and  he  gives  all  the  law  and 
practice  m  a  very  small  compass.  In  an  Appendix 
is  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions."— Zraw  Times, 


•Now  ready,  Volume  I,,  price  30J.,  and  Volume  II.,  price  24/., 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868, 

BY  EDWARD   LOUGHLIN   O'MALLEY  and  HENRY  HARDCASTLE, 

Bakristbrs-at-Law. 


\  — 
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SOME  RARE  LAW  BOOKS. 

[From  "The  Albany  Law  Journal."] 

**  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particularly  grati- 
fying to  the  esthetic  department  of  the  human  organism  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  degree  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  marked  contrast  to  even  the  very 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issued  by  Messrs. 
Stevens  &  Haynes,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechanical  execution  would  delight  the  heart  of  Aldus 
Manutius,  Thuanus,  or  any  other  admirer  of  elegant  editions.  The  black  letter  type  of 
the  originals  is  faithfiiUv  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  have  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  hayt  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 

''This  enterprise  of  Messrs.  Stevens  &  Haynes  is  a  matter  of  universal  interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  have  reproduced 
are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbiumt  prices 
were  demanded.    The  following  is  a  brief  description  of  the  matter  of  these  volumes." 


BELIiEWBTS  GASES,  T.  BICHABD  U. 


In  8vo.,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembr  hors  les  abridgments  de  StaOiam,   Fitzherbert,  et  Brooke.       Per 

'Richard  Bellewe,  de  Lincolns  Inne.    1585.     Reprinted  from  the  Original 

Edition. 

highly  creditable  to  the  spirit  and  enterprise  of 
pnvate  publishers.  The  work  is  an  important  link 
in  our  legal  history;  there  are  no  year  nooks  of  the 
reign  of  Richard  IL,  and  Bellewe  suppli^  the  only 
sul^titute  by  carefully  extracting  and  collecting  all 
the  cases  be  could  find,  and  he  did  ft  in  the  most 
convenient  form— that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  tnat  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  rei|^n  of  Richard  IL. 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is,  therefore,  one  of  the  most  mtelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Timet, 


"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  ot  this 
edition  of  Bellewe."— C^ma/a  Law  yottrnoL 

"We  have  here  a  fac-timiU  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  a|q)eared  at  any  time.  It  is  a 
perfect  ^em  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  In  this  respect 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  price  3/.  3/.,  calf  antique, 

Cunningham's  (T.)  Reports  »  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  6f  Parliament.  Third  Edition,  with  numerous 
Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  erery  nation  than  good 
laws  and  the  due  execution  of  them.'  The  history 
of  the  dvil  law  u  Uien  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning  with 
the  reporters  of  the  Year  Books  from  i  £dw.  III. 
to  It  Hen.  Vni. — being  near  300  vears— and  after- 
wards to  the  time  of  the  author.  '—OwMbSa  Law 
Joumed, 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain.'  gives  the  volume  a 
degree  of  peculiar  interest,  inaepradent  of  the  value 
of  many  ot  the  reported  cases.  That  chapter  begins 
with  words  whidi.  ought,  for  the  information  of 
every  people,  to  be  printed  in4etters  of  gold.  They 
are  as  follows:  'Nothing  oyiduces  more  to  the 
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CHOYGB  GAffESB  IN  CELAJTCEBT. 

♦ 

•  In  8vo.,  price  2/.  2x.,  calf  antique, 

THE  PRAOTIOE  OF  THE  HTGH  OOTJET  OF  CHAUOEEY. 

With  the  Nature  of  the  seyeral  Offices  belonging  to  that  Court     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"  This  Tolitme,  in  paper,  type,  and  binding  (like  "  BeUewe's  Cases  *)  is  m  facsimile  of  the  amdque  edition. 
All  who  buy  the  one  should  boy  the  oUier.'*— Coim^^  Law  J<mrnal. 

In  8va,  price  3/.  y,t  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Beigns  of  Queen  Ann^^  and  Kings  George  I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BUCKNILL,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Law  books  never  can  die  or  remain  long  dead 
M  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modem  publishers,  whose  good  taste  is  only  equalled 
by  their  enterprise.''— Ca«A/a  Law  youmal. 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  r873,  price  4/.  4/.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  tune  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^t/*  Brooke's  New  Cases 
in  the.  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 


<f 


Both  the  ordinal  and  the  translation  having 
long  been  ytrf  scarce,  and  the  misoaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  voltunes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo.,  1873,  price  4/.  4r.,  calf  antique, 

Kelynge'S  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  Jate  M^esty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Thini  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  pnce  4/.  41.,  calf  antique, 

Kklyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  "^^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


good  service  rendered  by  Messrs.  Stevens  &  Haynes 
to  the  profession.  .  .  Should  occasion  arise,  the 
Crown  prosecutor  as  well  as  counsel  for  the  prisoner 
will  find  in  this  vohime  a  complete  v€tde  mtcum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto."— CanMM^  Law  youmoL 


Other  Volumes  are  in  Proffress. 
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In  8vo.,  1867,  price  2U,,  cloth, 

A  Treatise  on  the  Companies-  Act,  m2. 

With  Special  Reference  to  Winding-up,  for  the  purposes  of  Reconstruction  or  Amal- 
gamation ;  with  Orders,  Forms,  and  Precedents.     Together  with  a  Supplement, 
containing  the  Companies  Act,  1867,  with  Notes,  and  a  Digest  of  Additional 
Cases.    By  G.  Lathom  Browne,  of  the  Middle  Temple,  Barrister-at-Law. 
The  Supplement  may  be  had  separately,  price  2s.  6d,,  doth. 

"This  work  is  exceedingly  well  done;  and  is 
just  such  a  one  as  solicitors^  directors,  officers. 


"  Perspicuous  statement  and  felicity  of  arrange- 
ment chfiuncterise  the  work  throughout.  .  .  .  From 
his  experience  as  a  liquidator  and  a  director,  our 
author  has  been  able  to  offer  a  work  of  a  very 
practical  nature,  and  at  the  same  time  of  value  to 
the  profession."— ZtfW  Magazint. 


shareholders,  and  creditors  of  joint-stodc  companies 
ought  to  possess  for  the  guidance  and  government 
of  their  conduct  in  regard  to  their  interests,  duties, 
or  obligations  in  the  company  with  which  they  may 
be  connected." — Money  Market  Rtvitw. 


BIBIiIOTHECA  IiEQUM. 


In  i2mo.  (338  pp.),  price  2/.,  cloth  lettered, 

A  CATALOGUE  OF  LAW  BOO'KS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1874.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  L,aw  Publishers  and  Booksellers  ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  Sic, 

In  royal  8vo.,  1872,  price  2&r.,  cloth  lettered, 
AN*  IK3DEX  TO 

TEIV  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on,  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Coping er,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Literature  and  Art.'' 

successfully  elaborated  the  work  designed  by  com- 
bining a  perspicuous  order  of  arrangement  with  a 
most  exhaustive  table  of  contents,  and  most  copious 
references  to  precedents.  The  Index  is  arranged 
in  alphabetical  order,  with  subdivbions  of  an  analy- 
tical nature,  the  latter  being  made  throughout  sub- 
servient to  the  former." — Law  youmai. 


"  We  cannot  dose  this  review  of  Mr.  Copinger's 
publication  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it :  '  Knowledge  is  of  two 
kinds :  we  know  a  subject^  ourselves,  or  we  know 
where  we  can  find  information  upon  it.' 

"  Mr.  Copinger  has  not  only  designed  tm  Index 
which  cannot  fail  to  be  of  practical  use,  but  has 


In  8vo.,  1 87 1,  price  5x.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  America. 
By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion  ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 

is  about  to  devote  his  attention  to  other  subjects, 
which,  from  the  success  of  his  first  attempt,  we 
shall  expect  to  see  him  elucidate  considerably.  If, 
however,  he  should  ever  find  time  to  expand  this 
tract  on  the  Law  of  Negligence  into  a  complete 
treatise,  we  shall  expect  to  find  it  one  of  the  most 
satisfactory  text-books  on  English  Um!*^^Pikiior^ 
Joumai, 


"  r  would  also  refer  to  some  ingenious  remarks 
as  to  the  misapplication  of  the  term  *£n>ss  neg* 
ligence^  which  arts  to  be  found  in  a  veiy  good  book 
-Campbell's  Law  of  Negligence."— «r. .  Justice 
WiUes  in  thg  ease  qf  "Of^heim  V.  White  Lien 
Hotel  Ce.^' 

"  We  presume  from  this  being  styled  die  first  of 
a  series  of  practical  Law  Tracts,  that  Mr.  Campbell 
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•^*  Should  the  Profession  have  any  difficulty  in  procuring  any  of  the  following 
Books  through  their  usual  Boohseller,  application  to  Stbvsns  &  Haynes  wiU  meet  with 
prompt  attention,  =-t= ^-. — r= — = — - 

ABBOTT'S  NEW  TORE  DIGEST. 

Entirely  recast,  revised,  corrected,  and  consolidated.  A  Digest  of  New  York  Statutes 
and  Reports  from  the  Earliest  Period  to  the  Year  1873.  Comprising  the  Adjudi- 
cations of  all  the  Courts  of  the  State,  together  with  the  Statutes  of  General 
Application.  By  Bsnjamin  Vaughan  Abbott  and  Austin  Abbott.  In  6 
royal  8vo.  volames,  price  9/.  i$s.,  bound, 

Now  ready,  Volumes  I.  to  XII., 

THE     AMERICAN     BEPOBTS. 

CONTAININO  ALL  CaSCS  OP  GSXSIAL  VALUI, 

DECIDED   BY  THE    COURT  OF  LAST  RESORT  IN  EVERY  STATE 

IN   THE    UNION. 

The  Report^  of  the  Courts  of  Last  Resort  of  the  several  States  contain  cases  of 
great  general  importance,  and  which  are  always  considered  as  high  authority  by  the 
Courts  of  the  other  States,  but  they  are  buried  beneath  a  mass  of  practice  and  local 
cases  of  no  value  outside  of  the  States  in  which  they  are  decided. 

In  "  The  American  Reports  '*  the  plan  is  to  give  all  cases  having  a  general  value, 
hereafter  decided  by  the  Court  of  Last  Resort  in  every  State,  unencumbered  by  Practice 
Cases  and  those  of  local  importance  onl3^ 

AMERICAN  CONSTITUTIONS: 

Comprising  the  Constitution  of  each  State  in  the  Union,  and  of  the  United  States,  with 
the  Declaration  of  Independence  and  Articles  of  Confederation  ;  each  accompanied 
by  a  Historical  Introduction  and  Notes,  tc^ether  with  a  Classified  Anal3rsis  of  the 
Constitutions,  according  to  their  subjects,  showing,  by  comparative  arraneement, 
every  Constitutional  Provision  noi^  in  force  in  the  several  States ;  with  References 
to  Judicial  Decisions,  and  an  Analytical  Index.  Illustrated  by  carefully  engraved 
fac-similes  of  the  Great  Seals  of  the  United  States,  and  of  each  State  and  Territory. 
By  Franklin  B.  Houg«.    In  two  vols.,  price  701.,  bound.    i8ya. 

THE  AMERICAN  LAW  REVIEW. 

A  Quarterly  Journal  of  American  Jurisprudence,  &c.     Price  6x.  each  number. 

The  principal  features  of  this  Review  are  treatises  upon  pra<;tical  or  theoretical 
points  of  law,  reports  of  leading  cases,  regular  digests  of  the  current  series  of  English 
Reports  and  of  the  principal  American  cases  from  the  courts  of  all  the  States,  brief 
critical  notices  of  new  law-books,  and  in  each  number  a  '*  Summary  of  Events,"  where 
notes  of  decisions,  legal  intelligence,  and  professional  gossip  are  grouped  under  local 
headings. 

In  8vo.,  1873,  P^^ce  15J.,  bound, 

MANUAL  OF  THE  LAWS  AND  GOUBTS  OF  THE 

UNITED  STATES, 

AND  OF  THE  SEVERAL  STATES  AND  TERRITORIES. 

By  Horace  Andrews,  of  the  New  York  Bar. 

This  book  is  a  complete  summary  in  convenient  form  of  the  Jurisdiction  of  all  the  Courts, 
and  of  the  Laws  of  the  United  States  and  all  the  other  States  and  Territories,  for 
the  use  of  Lawyers,  Notaries,  Commissioners,  Collecting  Agents  and  business  men. 

Frvm  Thb  Timbs. 
"  Among  recent  publications  has  been  a '  Manual 
of  the  Laws  and  Courts  of  the  United  States/  and 


of  the  several  States  and  Territories,  with  a  Dic- 
tionary of  reliable  practising  lawyers,  edited  by 
Mr.  Horace  Andrews,  A.M.,  of  the  New  York 
Bar.  The  buauness  relations  of  the  two  countries 
are  extending  with  such  rapidity  as  to  render  a 
work  of  the  kind  indispensable  for  use  on  this  dd^ 
and  the  task  seems  to  have  been  carefully  pei^ 
formed  by  Mr.  Andrews.  It  will  not  only  serve  to 
prevent  contracts  being  entered  into  in  ignorance 
of  peculiar  local  statutes,  but  in  many  questions 
that  may  arise  will  save  the  delay  and  expense  *^*» 


would  be  caused  by  the  necessity  for  correspon- 
dence ;  while  to  intending  settlers  also  it  will  be 
a  guide  with  regard  Co  exemption  and  homestead 


laws,  rates  of  interest^  rights  of  narried  women, 
taxation,  and  other  points  ocaring  on  their  future 
course." 

"The  woik,  we  are  told  iir  the  Prefisoe,  is  de- 
signed for  lawyers  and  bosincas  men.  The  object 
appears  to  be  to  give  a  plain  statement  of  the  law, 
practice,  and  procedure  of  the  courts,  without  the 
citation  of  authority,  so  as  to  be  a  guide  to  nonpto- 
feamonal  persons.  It  must  prove  a  most  useful 
epitome,  for  it  contains  a  great  amount  of  varied 
information."— £4n(r  Tlmwy.  ^ 
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FIRE  INSXTKANGE  GASES. 

Being  a  Collection  of  all  the  Reported  Cues  on  Fire  Insurance  in  England,  Ireland, 
Scotland,  and  America,  from  the  earnest  period  to  the  present  time,  Chronologi- 
cally arranged.  With  Notes  and  References.  By  Edmund  H.  Bennett. 
Vol.  I.,  covering  the  period  from  1729  to  1839 ;  Vol.  IL,  from  1840  to  1849. 
Vol.  III.,  from  1849  to  1854.  Three  vols.,  royal  8vo.  1872-4.  Price  5/.  lOir., 
law  calf. 


It  is  proposed  to  issue  a  collection  of  0//  tAt  caus 
on  Fire  Insurance  from  the  earliest  period  to  the 
present  time,  chronologically  arranged,  with  notes 
and  references,  by  Hon.  £dmund  H.  Bsnnstt, 
of  the  Boston  Bar.  The  Series  will  embrace  all 
the  reported  cases  in  England,  Ireland,  Scotland, 
and  America,  including  Canada  and  die  British 
Provinces.  The  opinions  of  the  Court  will  always 
be  given  in  full,  but  the  arguments  of  Counsel  and 
the  reporter's  statement  will  be  sometimes  con- 
densed.   New  head-notes  will  also  be  frequently 


introduced,  and  foot-notes  and  references  to  other 
Cases  added.  The  Court  by  which  the  Case  was 
determined,  and  the  volume  and  page  where  origin- 
ally reported,  will  distinctly  appear.  A  Table  of 
Cases,  both  of  those  reported  and  of  those  onlv 
cited,  with  a  full  Index,  wUl  be  found  in  each 
volume. 

The  volumes  to  comfJete  the  Work,  and  bringing 
the  Cases  to  the  present  time,  will  be  published  at 
an  early  period. 


Royal  8vo.,  1873,  price  42s,,  law  calf, 

BIGELOW'S  INDEX  OF  OVERRULED  CASES. 

The  attempt  has  been  made  in  this  Volume  to  collect  all  the  reported  cases  from  the 
earliest  period  t6  the  present  time  which  have  been 

REVISED,  OVERRULED,  DENIED,  DOUBTED,  OR  MODIFIED,       . 

With  such  of  the  cases  explained  or  distinguished  as  were  deemed  important ;  and,  for 
the  accomplishment  of  this  purpose,  all  the  Reports  of  the  English,  Irish,  and  American 
Courts  have  been  examined,  and  for  the  most  part  page  by  page.  The  number  of  cases 
amounts  to  twenty  thousand. 

"  A  book  which  every  lawyer  will  find  it  useful  to  have  at  his  elbow.'" — 
Solicitors*  Journal. 


LIFE  AKD  ACGIDEMT  INSURANCE  REPORTS. 

Vol.  I.— Containing  Reports  of  all  the  published  Life  and  Accident  Insurance  Cases 
determined  in  the  American  Courts  prior  to  January,  1 87 1.  With  Notes  to 
English  Cases.  Vol.  II. — Containing  all  the  Cases  adjudicated  on  in  the  American 
and  English  Courts  since  the  publication  of  Vol.  f. ;  together  with  the  prior 
leading  English  Life  and  Accident  Insurance  Cases.  Vols.  III.  and  IV.  embrace  the 
cases  deci(kd  since  January  1872,  and  also  all  the  Scotch  and  Canadian  cases  .of 
general  interest,  and  such  of  the  English  and  Irish  cases  as  were  not  published  in  the 
.  second  volume.  The  Scotch  cases  are  as  valuable  as  they  are  inaccessible  to  the 
Profession  generally.  By  \f  elville  M.  Bigelow,  of  the  Boston  Bar.  Four 
vols.,  royal  bvo.     187 1-4.    Price  7/.  lor.,  law  calf. 


The  subject  of  Life  and  Accident  Insurance 
has  within  a  few  years  sprung  into  such  absorbing 
interest  in  the  Courts,  that  it  nas  been  thought  that 
a  collection  of  the  Cases  upon  this  branch  of  the 
law  would  prove  acceptable. 


These  Cases  decide  interesting  and  important 
questions  concerning  Suicide,  Insurable  Interest, 
Kestrictions  upon  Residence  and  Travel,  Receipt 
of  Premium  after  Forfeiture,  Death  ia  Known 
Violation  of  Law,  &c 


BISHOFS  COMMENTABIES  ON  THE  CRIMINAL  LAW. 


Two  vols.,  royal  8vo.    Fifth  Edition.    1872.    3/.  lOt.,  doth. 


AMERICAN  AND  COLONIAL  UW  mU^cofUmu^. 

BUSS  (6.).    THE  LAW  OF  LIFE  INSURANCE. 

With' a  Chapter  on  Accident  Insurance. 
Second  Edition,  royal  8vo.     1874.     35^.,  cloth. 

In  one  volume,  royal  8vo.,  1873,  price  35^.,  doth, 

BBOWNE  ON  THE  LAW  OF  TRADE  MARES 

AND  ANALOGOUS  SUBJECTS 
(Firm  Names,  Business  Signs,  Goodwill,  Labels,  &c.). 

CLABKE  ON  THE  LAW  RELATING  TO  BILLS, 
NOTES,  CHEQUES,  AND  LO.U's. 

8vo.  (Toronto).  1875.  '^j. 

COOPER'S  (G.W.)  DIGEST  OF  BEFOBTS  OF  CASES, 

Decided  in  the  Court  of  Chancery,  in  the  Court  of  Error  and  Appeal,  on  Appeal  from 

the  Court  of  Chancery  in  Canada. 

Two  vols.    8vo.     1868-73.    ;i3. 

THE  CIVIL  CODE  OF  LOWER  CANAdZ         T" 

Together  with  a  Synopsis  of  Changes  in  the  Law,  References  to  the  Reports  of  the 
Commissioners,  &c,  and  a  complete  Index.  By  Thomas  McCord,  Advocate. 
i2mo.    New  Edition.     1873.    7J.  6d.  bound.  ^ 

CAFE   OF  GOOD  HOPE. 

Buchanan  (J.)»  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vols.  I.,  II.,  &  IIL    1868-70.     Royal  8vo.  63^. 

Vol.  IV.,  parts  i.  to  iii.     1873.  15J. 

MsNZiES'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vol.  I.  and  Vol.  II.,  parts  i.  to  iv.  '£$, 

Vol.  III.,  parts  i.  to  iv.  42s. 

In  i2mo.,  price  lOr.  Sd,, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND 

AND  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and  intended 
to  supply  certain  defects  therein,  and  to  determine  some  of  the  more  celebrated 
Controversies  on  the  Law  of  Holland.  By  DiONVSlus  Godefridus  van  dbr 
Kebsel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in  the  University 
of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz,  of  Lincoln's 
Inn,  Barrister-at-Law.  Second*  Edition,  with  a  Biographical  Notice  of  the  Author 
by  Professor  J.  De  Wal,  of  Leydem 

Royal  8vo.,  Fourth  Edition,  1873,  price  40r.,  doth, 

CITRTIS'  TREATISE  ON  THE  LAW  OF  PATENTS 

For  Useful  Inventions  in  the  United  States  of  America,  and  the  Remedies  for  their 

Infringement 


FISHER  (SAMUEL  S.).    REPORTS  OF  CASES  ARISING 
UPON  LETTERS  PATENT  FOR  INVENTIONS, 

Determined  in  the  Circuit  Courts  of  the  United  States.     1848-71.    In  4  vols.,  royal  8vo. 

1870-78.     21/. 
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GREEN'S  CRIMINAL  LAW  REPORTS. 

I 

j  Being  Reports  of  Cases  detennined  in  the  Federal  and  State  Courts  of  the  United  States, 
and  in  the  Courts  of  England,  Ireluid,  Canada,  &c.  With  Notes  by  N.  St. 
John  Green.    Vol.  I.,  royal  8vo.,  pfice  401.,  law  calf. 


LEADING  CASES  ON  MERCANTILE  LAW. 

Fifth  Edition.  Enlarged  and  Improved.  Being  Select  Decisions  of  American  Courts, 
with  especial  Reference  to  Mercantile  Law,  with  Notes.  The  whole  Work  has 
been  thoroughly,  revised,  and  largely  increased  by  the  introduction  of  several 
entirely  new  heads  of  practical  interest,  by  Hon.  J.  I.  C.  Hare  and  Jno.  Wm. 
Wallace,  £^.    In  2  vols.,  royal  8vo.    Price  3/.  15^^  law  calf. 

HADLET'S  INTRODUCTION  TO  ROMAN  LAW, 

In  Twelve  Academical  Lectures.     i2mo.    1^74.    7^.  6d. 

MUNICIPAL  LAW  OF  ONTARIO,  CANADA. 

In  one  vol.,  8vo.,  price  35^.,  calf. 

The  Municipal  Manual,  containing  the  Municipal  and  Assessment  Acts,  and  Rules  of 
Court  for  the  Trial  of  Contested  Municipal  Elections,  with  Notes  of  all  decided 
Cases,  some  additional  Statutes,  and  a  full  Index.  By  Robert  A.  Harrison, 
D.C.L.,  one  of  Her  Majesty's  Counsel.     Third  Edition.    8vo.    Toronto,  1874. 

In  royal  8vo.     1874.    Fnce  35^.,  cloth, 

A  TREATISE  on  EXTRAOBDINARY  LEGAL  REMEDIES. 

Embracing  MANDAMUS,    QUO   WARRANTO  and  PROHIBITION.    By 
James  L.  High,  of  the  Chicago  Bar. 


C(< 


'  Mr.  Hi^h  is  quite  right  when  he  says  that  no 
single  treatise  covers  the  ground  which  he  now 
occupies, '  no  previous  writer  having  ever  attempted 
a  treatise  upon  either  of  the  subjects  here  embraced, 
which  should  be  founded  upon  and  include  the 
result  of  all  the  English  and  American  decisions.' 
On  this  score  the  book  is  welcome  and  we  think 
that  American  jurisprudence  has  attained  to  such 
excellence,  and  has  been  built  up  by  men  of  v&st 
learning,  whose  successors  have  proved  most 
worthy,  that  it  is  impossible  to  write  a  text-book 


on  a  branch  of  law  common  to  both  countries  with- 
out  citing  the^  legal  decisions  in  both  countries. 
Another  merit  in  Mr.  High's  work  is  that,  '  follow* 
ing  the  inductive  method,  he  has  endeavoured  to 
group  and  generalise  the  results  of  ^is  investiga' 
tions,  so  as  to  ascertain  the  governing  principles 
underlyin|[  all  t)ie  decisions,  and  to  state  these  ii; 
the  text  with  as  much  brevity  as  seemed  consistent 
with  clearness.'  As  the  work  of  an  American,  tbi 
treatise  under  notice  is  one  of  the  best  which  W 
have  met  with."r-Xaw  Times,  1 


IDAHO  BEPORTS. 

Cases  Argued  and  Adjudged  in  the  Supreme  Court  of  the  Territory  of  Idaho,  Januajg 

1866  to  August  1S67.    One  vol.,  8vo.    1867.    2/.  lor. 


KENT'S  COMMENTARIES  ON  AMERICAN  LAW. 


COMMENTARIES  ON  AMEBIGAN  LAW. 

By  Hon.  James  Kent.    Edited  and  Revised  by  O.  W.  Holmes,  Junr.    12th  Editiai 

4  vols,  royal  8vo.     1873.    5^»  cloth. 

In  the  present  edition  of  this  work  an  attempt  has  been  made  to  bring  it  down  throiigh  the  quarter 
a'century  which  has  elapsed  since  the  author's  death. 

The  great  weight  attaching  to  any  opinion  of  Chancellor  Kent  has  been  deemed  a  sufficient  reason 
not  attempting  any  alteration  in  his  text  or  no^es.  To  insure  accuracy,  this  edition  has  been  printed  fi 
the  eleventh,  and  then  carefully  read  with  the  sixth,  which  contained  the  author's  last  corrections.  1 
original  text  lias  been  scrupulously  restored,  except  that,  whenever  a  difference  between  the  proofs  audi 
sixm  edition  has  o&urred  in  a  citation,  it  has  been  corrected  in  the  proper  abbreviated  form.  In  this  wa^ 
large  proportion  of  the  author's  citations  have  been  verified  ;  and  it  is  believed  that  the  present  revi 
together  with  the  care  which  former  editors  have  bestowed,  has  insured  their  accuncy. 
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Royal  8vo.,  Vol.  I.,  price  32/.,  doth, 

A  SELECTION  OF  GASES  ON  THE  LAW  OF 

CONTRACTS. 

With  References  and  Citations.     By  C.  C.  Langdbll,  Dane  Professor  of  Law  in 

Harvard  Univeisity. 

"  The  design  oT  this  work  b  both  novel  and  I   of  Enriish,  Scotch,  Irish,  American,  and  erea  of 
ffood."— vS'tf/irtV^rr'  JoMrmal.  I    French  Law,  in  order  that  he  mis^t  present  their 

"  Mr.  Langdell  has  rummaged  the  vast  libraries  |   jeweU  to  his  papils." — L4no  y0mrmU. 


Royal  Svo.,  Vol.  L,  price  351.,  doth, 

LEADING  CASES  ON  SALES. 

A  Selection  of  Cases  on  the  Law  of  Sales  of  Personal  Property.    With  References  and 
Citations.    By  C.  C.  Langdell,  Dane  Professor  of  Law  in  Harvard  University. 


"  We  have  before  noticed  Professor  Langdell's 
Selection  of  Cases  on  the  Law  of  Contracts.  The 
present  work  is  on  the  same  plan. 

"  For  those  students  who  desire  to  know  what 
the  fundamental  principles  of  law  are,  and  the 
method  in  whidi  they  have  been  worked  out  and 
applied,  we  know  no  work  to  which  we  would 
sooner  recommend  them. 

"  We  have  said  that  these  books  were  mainly 


intended  to  be  useful  to  students ;  but  if  there  axe 
any  practising  lawyers  who  still  have  the  time  and 
taste  to  'read  law,'  we  can  promise  them  that 
they^  will  find  no  legal  study  more  delightful  than 
that  of  tracing  the  history  of  opinion  throi^ 
the  pages  of  these  books.  .  .  .  To  understand 
fully  how  good  these  books  are,  the  reader  mcust 
be  a  pretty  good  lawyer  himself."--/! jwmca»  Law 
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MOBSE  ON  ARBITBATION  AND  AWARD. 

The  Law  of  Arbitration  and  Award.    By  John  T.  Morse,  Jon.    8vo.    35/.,  doth. 

NEBRASKA  REPORTS. 

Reports  of  Cases  in  the  Supreme  Court  of  Nebraska.    By  James  M.  Woolworth, 

Coonsellor-at-Law.    3  vols.,  8vo.     1871-73.     7/.  iCi'. 


NEVADA  REPORTS. 

Reports  of  Cases  Determined  in  the  Supreme  Court  of  the  State  of  Nevada.    Nine  vols., 

8voi     1865  to  1873.    27/. 

%*  These  Reports  contain  numerous  Dedsions  upon  Mines  and  Mining  Claims, 

Mining  Rights,  &c. 


NEW  TORE  SUPREME  COURT  REPORTS. 

Reports  of  Cases  Argued  and  Determined  in  the  late  Supreme  Court  of  the  State  of 
New  York,  I  £12,  1843,  ^^^  '^44-  ^X  '^'  ^-  Lalor.  Being  a  continuation  of 
Hill  and  Denio's  N.  Y.  Reports.    One  vol.,  8vo.     1857.    3Qr. 

THOMPSON  AND  COOKE'S  NEW  TORE  SUFBEME 

C0T7BT  BEPORTS. 

COMMENCING  JUNE,    1873. 
Vols.  L,  II.,  and  III.  now  Ready.    Price  35/.  each,  law  calC 

NEW  TORE. 

Reports  of  Cases  Argued  and  Determined  in  the  Superior  Court  of  the  City  of  New 
York.     By  J.  McSWEENEY.     1869-70.    Two  vols.,  8vo.    3/.  lor. 


THE  CIVIL  CODE  OF  THE  STATE  OF  NEW  TORE.     ' 

Reported  complete  by  the  Commissioner  of  the  Code.    8va    1865.    l8i* 
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OREGON  BEFOBTS. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the  Territory  of 
Oregon,  and  of  the  SUte  of  Oregon,  1853  to  1870 ;  and  Cases  in  the  Circuit 
Courts  of  Oregon.     1867  to  1872.    Three  vols.,  8to.    9/. 

Sixth  Edition,  1873,  thoroughly  revised,  three  volumes,  royal  8vo.,  5/.,  doth, 

PARSONS  ON  CONTRACTS. 

"  In  this  edition  the  whole  work  has  been  recast  and  thoroughly  reirised :  new  chapters  on  the  law  of 
Patents,  Copjrright,  Trade-marics,  and  Telegrams,  inserted ;  additions  made  to  almost  every  section  ;  and 
more  than  thirteen  hundred  recent  cases  quoted  from  or  cited.  £very  effort  has  been  made  to  render  the 
work  worthy  the  acceptance  it  finds  with  the  profession."— .^^iif/^r'x  Pr^act  to  iht  Sixth  Edition. 

PARSONS'  (T.)  LAW  OF   SHIPFINO  AND  THE 

PRACTICE  IN  ADMIRALTY. 

Two  vols.,  royal  8vo.      1869.      3/.  3J.  cloth. 

PARSONS'  (T.)  LAW  OF  MARINE  INSURANCE  AND 

GENERAL  AVERAGE. 

Two  vols.,  royal  8vo.     1868.    3il  doth. 
In  royal  8vo.,  1872,  price  25/.,  doth, 

THE  LAW  OF  APPELLATE  PROCEEDINGS, 

In  relation  to  Review,  Error,  Appeal,  and  other  reliefs  upon  final  judgments. 

By  T.  M.  Powell. 

Fourth  Edition,  royal  8vo.,  1873,  36J.,  doth  lettered, 

A  FBACTIGAL  TREATISE  ON  THE  LAW  OF 
COVENANTS  FOB  TITLE. 

By  William  Henry  Rawle.    Fourth  Edition,  revised  and  enlarged. 

In  the  preparation  of  this  edition  every  line  has  been  carefully  considered,  and  every  auhtority  recon- 
suited.  Much  of  it  has  been  written  over,— in  particular,  the  lutroductionj  the  chapter  on  "ue  usual 
covenants/'  on  the  covenant  against  encumbrancetf,  on  covenants  running  with  the  land,  and  as  to  their 
operation  by  way  of  estoppel  or  rebutter.  The  subject  of  the  measure  of  damages  has  been  considered 
separately,  and  a  new  chapter  has  been  added, — ^"  The  jurisdiction  of  equity  as  to  covenants  for  title."  It 
is  believed  that  the  treatise  now  correctly  represents  the  present  state  of  the  law  in  England  and  in 
America. 

SCHOULES  (J.)  ON  THE  LAW  OF  DOMESTIC 

BELATIONS; 

Embradng  Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward,  Infancy,  and 
Master  and  Servant    Second  Edition.     One  vol.,  royal  8vo.     1874.     3&r.  cloth. 

SHEABMAN  AND  BEDFIELD  ON  THE  LAW  OF 

NEGUOENGE. 

Third  Edition,  royal  8vo.    1874.     351.  doth. 


JUDGE    STORY'S  WORKS. 


In  two  volumes,  royal  8vo.,  1873,  pn^e  751.,  doth, 

COMMENTABIES  ON  EQUITY  JUSISFRUDENGE. 

As  administered  in  England  and  America.    By  Joseph  Story,  LL.D. 
Eleventh  Edition,  carefully  revised,  with  Notes  and  Additions,  by  F.  J.  Balch. 
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JTJDGIS  STOBY*S  WORKS — oontlnuecL 

GOMMENTASIES  ON  AOENCT. 

Eighth  Edition,  1874.     By  N.  St.  John  Green.     35J.  doth. 

t 

COMMENTAKIES  ON  PASTNERSHIF. 

Sixth  Edition,  1868.     By  John  C.  Gray,  Junr.     31/.  6ti.  doth. 


COMMENTABIES  ON  CONFLICT  OF  LAWS. 

Seventh  Edition,  1872.    By  Edmund  H.  Bennett.    35J.  cloth. 

\ 

STOET  (W.  W.)  ON  THE  LAW  OF  CONTRACTS. 

Fifth  Edition.     Revised  and  enlarged  by  Melville  M.  Bigelow.    Two  vols., 

royal  8vo.,  price  75J.  cloth. 


A  TREATISE  ON  THE  VALIDITY  OF  VERBAL 

AGREEMENTS. 

As  affected  by  the  Legislative  Enactments  in  England  and  the  United  States,  commonly 
called  the  Statute  of  Frauds ;  including  jdso  the  effect  of  Partial  and  Complete 
Performance  and  the  sufficiency  of  the  Writing  in  Cases  where  Verbal  Agreements 
are  not  valid ;  together  with  other  kindred  matters ;  to  which  are  prefixed  transcripts 
of  the  various  Statutes  on  the  subject  now  in  force  in  both  Countries. 

By  Montgomery  H.  Throop.    Vol.  I.,  royal  8vo.    1870.    Price  35^.  cloth. 


TOWNSHEND'S  TREATISE  ON  THE  WRONGS  CALLED 

SLANDER  AND  UBEL. 

And  on  the  Remedies  for  those  Wrongs.    By  John  Townshend,  of  the  New  York  Bar, 

Second  Edition.     1072.    38j,  cloth. 


UNITED  STATES  CIRCUIT  COURT  REPORTS. 

Reports  of  Cases  at  Law  and  Equity,  and  in  the  Admiralty,  Determined  in  the  Circuit 
Court  of  the  U.  S.  for  the  District  of  Maryland.  By  R.  B.  Taney,  Chief  Justice 
of  the  Supreme  Court  of  the  U.  S.  Apnl  T.  1836  to  April  T.  1861.  One  vol, 
8vo.    3SJ. 


UNITED  STATES  DISTRICT  COURT  REPORTS. 

Reports  of  Cases  Argued  and  Determined  in  the  District  Courts  of  the  U.  S.  within  the 
Second  Circuit.    By  Robert  D.  BENEDICT.     1865  to  1 87 1.    Four  vols.  8vo.    9/. 

%*  Numerous  and  valuable  Decisions  oonceming  Collisions  at  Sea  are  cootalned  in 
these  volumes.  The  Reports  in  all  the  U.  S.  District  Courts  contain  Decisions  in 
Admiralty. 
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WASHINGTON  TEBBITORT  BEFOBTS. 

Opinions  of  the  Supreme  Coart  of  the  Territory  of  Washington,  1854  to  1864. 

One  voL,  8to.    ai.  los, 

WHABTON'S  CBIMINAL  LAW. 

.  Seventh  and  Revised  Edition.     Three  vols.,  royal  8vo.     1874. 

Vol.  I.  Principles,  Pleading,  and  Evidence.  Vol.  II.  Crimes.  Vol.  III.  Practice. 

Price  £s,  cloth.  , 

A  TREATISE  ON  THE  CRIMINAL  LAW  OF  THE  UNITED  STATES.  By 
Francis  Wharton,  LL.D.,  Author  of  "Conflict  of  Laws,"  "Precedents  of 
Indictments  and  Pleas,'*  "  Medical  Jurisprudence,"  "  Law  of  Homicides,"  &c. 

The  third  volume  of  this  edition  is  substantially  new,  and  comprehends  an  independent  treatise  on 
Criminal  Practice.  The  chapters  on  Crimes,  which  in  prior  editions  were  spread  over  the  second  and 
third  volumes,  are'  now  consolidated  in  the  second.  *The  whole  work  has  b^n  thoroughly  revised  and 
re-written,  and  upwalxls  of  six  hundred  pages  of  additional  matter  incorpoiated  in  the  text.  To  enable  this 
extension  ,to  be  more  readily  mastered,  the  topics  have  been  re-arranged,  devoting  the  first  volume  to 
Principles,  Pleading,  and  Evidence ;  the  second  to  Crimes ;  and  the  third  to  Practice. 

Recent  investigations  having  shown  that  the  chief  maxims  and  definitions  of  the  English  Criminal  Law 
have  been  largely  derived  from  the  Roman  and  Canon  Law,  has  led  to  the  introduction  in  this  edition  of  a 
new  feature — the  references  to  the  early  jurists  laying  down  and  illustrating  these  maxims  and  definitions, 
as  well  as  to  such  points  in  the  dissertations  of  the  more  modem  jurists  as  may  be  consulted  with 
advantage.  In  making  frequent  references  to  thecie  authorities  there  has  been  no  relaxation  of  the 
vigilant  scrutiny  and  careful  ainalystsdue  to  the  adjudications  of  the  Anglo-American  Co'irts.  So  far  from 
this  beine  the  case,  there  b  not  a  citation  in  the  fomner  texts  which  has  not  for  this  ediiion  been  verified, 
and,  as  far  as  known,  there  is  not  a  single  intermediate  reported  English  or  American  criminal  decision 
that  has  not  been  scrutinized  and  introduced.  Nor  is  this  all.  The  student  will  see  by  comparison  that 
the  text  has  been  so  subdivided  that  each  point  is  now  presented  in  its  own  separate  analytical  place. 
That  the  labour  thus  applied  is  made  only  the  more  fruitful  b^  the  introduction  of  cognate  foreign 
jurisprudences,  will  be  conceded  by  all  who  will  examine  the  sections  devoted  to  Presumptions,  to  Casual 
Connection,  to  Estoppel  by  Consent,  to  Omissions,  to  Conflict  of  jurisdictions,  to  Conspiracy,  and  to 
Attempts.  The  treatise  now  covers  the  whole  field  of  Criminal  Jurisprudence,  and  is  commended  with 
confidence  to  those  engaged  in  the  application  of  our  criminal  law,  whether  as  practitioners  or  judges. 


Third  Edition,  1873,  two  volumes  in  three,  price  5/.  15^.6^/.,  law  calf, 

WHARTON  and  STILL^'S  MEDICAL 

jurisfrudenge. 

The  first  volume  containing  a  Treatise  on  Mental  Unsoundness,  embracing  a  general  view 
of  Psychological  Lai;^  by  Francis  Wharton,  LL.D.  The  second  in  two  parts, 
embracing  the  topics  of  Foetus  and  New  Bom  Child,  and  Difference  of  Sex,  by 
Samuel  Ashhurst,  M.D.,  of  Philadelphia ;  Poisons,  by  Robert  Amory,  M.D., 
of  Brooklme,  Mass.;  Wounds  and  Signs  of  Death,  by  Wharton  Sinkler,  M.D., 
of  Philadelphia ;  Psychological  and  Legal  Notes,  by  Francis  Wharton,  LL.D. 

"  So  far  as  we  can  judge,  the  work  constitutes  a  most  complete  and  valuable  encyclopaedia  of  medical 
jurisprudence."— sy^iciy^rr*  youmal. 

WHITING  (W.). 
WAR  POWERS  under  THE  CONSTITnTION  OF  THE 

UNITED  STATES. 

With  an  Appendix  of  Cases.     8vo.     187 1.    2  u.  cloth* 


WOTHEBSFOON'S  MANUAL  OF  THE  PRACTICE  AND 

PROCEDURE  IN  THE  SEVERAL   COURTS   HAVING  CIVIL  JURIS- 
DICTION IN  THE  PROVINCE  OF  QUEBEC.    i2mo.     1870. 

*/  Any  Foreign  Works  not  in  stock  can  be  supplied  (if  in  print)  in  a 

few  weeks  firom  date  of  order. 
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Jast  published,  in  8vo.,  price  6s.,  cloth, 

THE  LAW 

CONCERNING    THE 


REGISTBATION  OF  BIRTHS  AND  DEATHS 

IN 

UNOLAND  AND  WALES, 

AND 

AT    SEA. 

BHng  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list 

of  Registration  Fees  and  Charges^ 

EDITED,  WITH 

Copious  Explanatory  Notes  and  References,  and  an 

Elaborate  Index, 

BY 

ARTHUR   JOHN    FLAXMAN,      ^ 

OP  THB  MIDDLE  TBMPLB,   BARKISTBS-AT-LAW. 


(• 


The  complete  and  correct  registration  of  births 
and  deaths  is,  for  several  reasons,  a  matter  of  great 
importance,  and  it  can  only  be  effected  by  a  law 
that  is  very  simple  in  its  provisions.  The  woric 
cannot  be  wholly  done  by  officials,  but  persons  of 
all  classes  have  to  give  the  needful  information. 
We  agree  with  ^f  r.  Flaxman  as  to  the  utility  and 
thoroughness  of  the  Act  of  1874,  and,  with  a  little 
zeal  in  elie  enforcement  of  its  provisions,  the  returns 
of  the  Registrar-General  will  be  an  exact  record. 
It  is,  perhaps,  as  lucid  as  we  can  expect  an  Act  of 
Parliament  to  be  ;  but  still  it  needs  a  careful  study 
and  general  knowledge  of  the  pre-existing  law  to 
understand  all  the  clauses.  Koio  Mr.  FlaxmatCs 
^unfireteHiious  but  adrnirabU  IktU  look  makes  tke 
duties  0/  all  parties  under  the  Act  abundatUly 
dear, 

**  Mr.  Flaxman's  plan  is  to  print  the  Act  clause 
by  clause,  and  after  each  clause  he  puts  his^otes. 
The  Act  says, '  In  the  case  of  any  child  born  alive, 
&c. ;'  and  a  note  tells  the  reader  that '  No  still-born 
child  can  be  registered  as  a  birth  or  death.  Persons 
who  would  have  been  required  to  give  information 
concerning  the  birth,  had  such  child  been  born 
alive,  arc  responsible  only  for  the  proper  disposal  of 
the  body.'  This  is  very  lucid  ;  though,  by  the  way, 
the  note  would  have  been  more  comj^ete  if  the 
«^uthur  had  added  that  a  still-bom  child  cannot  be 
*buried  without  a  medical  certificate,  or  a  declara- 
tion signed  by  a  person  who  would  have  been  re- 
quired by  the  Act  to  give  information  concerning 
the  birth  if  the  child  had  been  bom  alive.    It  is 


true  that  later  on,  under  the  burials  clauses,  the  Act 
makes  those  provisioiis ;  but  the  substance  of  them 
would  have  made  the  note  we  have  quoted  com- 
plete. But  it  must  not  be  supposed  that  Mr.  Flax- 
man's  book  is  carelessly  written.  On  the  contrary, 
there  are  copious  notes  which  of  themselves  fortn  a 
,  digest  and  exposition  of  the  law,  and'  it  requires  a 
very  close  scrutiny  to  detect  a  trifling  and  practically 
tmimportant  omission.  Lawyers  will  find  the  he«k 
not  only  handy ^  hut  also  instructive  atsd  suggestive. 
To  registrars^  and  all  persons  engaged  in  the  exe- 
cution of  tke  laWf  the  book  will  be  invaluable.  The 
index  occupies  thirty-five  pages,  and  is  so  full  that 
information  on  a  minute  point  can  be  obtained  with- 
out trouble.  It  is  an  index  that  must  have  cost  the 
author  much  thought  and  time.  The  statements  of 
what  is  to  be  done,  wko  may  do  it,  and  v/kat  must 
not  be  done,  are  so  clear  that  it  is  well  nigh  im^oS' 
sible  for  etny  one  who  consults  the  book  to  err. 
Those  who  use  *  Flaxman's  Registration  of  Births 
and  Deaths '  will  admit  that  our  laudatory  criticism 
is  thoroughly  merited." — Lam  journal. 

*'Mr.  Arthur  John  Flaxman,  barrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
'  The  Law  Concerning  the  Registration  of  Births 
and  Deaths  in  England  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  is  the  index,  which  fills  no  less 
than  45  out  of  a  total  of  iia  p*gcs.  The  index 
alone  would  be  extremely  useful,  and  b  worth  the 
money  asked  for  the  work." — Law  Times. 
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^ust  published,  in  8vo.,  Third  Edition,  price  5^.,  cloth, 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870 

AIXD  THB 

^^  I 

Married  Women  s  Property  Act,  i8yo, 

Amendment  Act,  18^4. 

rrs  RELATIONS  TO  THE 

DOCTBINE  OF  SEPAEATE  USE. 

Wtti^  fl^pmt^  of  itVAvM,  Caiti  asm  Jfotmi. 

By    J.  R.  GRIFFITH,  B.A.  Oxon., 

OF  LIN0OLIf*B  INV,  BABSI8TEB-AT-LAW. 

rdadon  to  the  principles  of  the  status  of  married 
women  at  Common  Law  and  in  Equity  may  be 
appreciated.  All  the  cases  decided  under  these 
Acts  have  been  Quoted  and  considered ;  while  in 
the  introduction  there  is  a  concise  statement  of  the 
liability  of  the  wife's  separate  estate  to  her  general 
engagements."— /r^A  Zmv  Timet, 


(( 


'Mr.  Griffith,  the  editor  of  the  present  work  (and 
he  is  aliso  the  editor  of  diat  excellent  treatise, 
*  Snell's  Principles  of  Equity^  has,  by  his  introduc- 
tion and  notes,  given  to  the  lawyer  every  necessary 
assistance  in  the  interpretation  of  these  statutes, 
which,  from  their  somewhat  revolutionary  character, 
require  to  be  carefully  studied  in  order  that  their 


In  post  8vo.,  1874,  Fourth  Edition,  price  xor.  6^.,  cloth, 

INTRODUGTIQN 

TO  • 

THE  STUDY  OF  INTERNATIONAL  LAW, 

DESIGNED  AS  AN  AID  IN  TEACHING,  and  IN  HISTORICAL  STUDIES. 


By  Theodore  D.  Woolsey,  Ute  President  of  Yale  College. 
Fourth  Edition,  revised  and  enlarged. 


"  The  fact  that  President  Woolsey's  treatise  on 
International  Law  has  already  reached  a  fourth 
edition  may  be  taken  as  evidence  of  the  increasing 
attention  now  paid  to  the  subject  of  which  it  treats 
bv  all  who  lay  claim  to  a  liberal  education  in  the 
United  States.  Certainly  the  long  controversy 
maintained  with  this  country  in  regard  to  the 
recognition  of  Confederate  belligerency  and  tho 
depredations  of  the  '  Alabama  and  its  sister 
cruisers  proves  that  no  people  stapds  more  in  need 
of  enlightenment  on  the  subject.  The  first  edition 
of  President  WooIse]r's  work  appeared  in  i860:  the 
second,  considerably  enlarged,  four  years  later; 


and  the  third,  with  further  valuable  additions,  in 
1871.  The  fourth  edition  which  now  appears  like- 
wise contains  various  additions.  The  work  b  in- 
tended for  students  rather  than  lawyers,  the  author 
having  undertaken  its  prepauation  while  lecturing 
on  International  Law  and  History  at  Yale  College. 
To  the  original  historical  sketch  of  the  subject, 
corrected  and  enlarged.  Dr.  Woolsey  has  added, 
in  the  form  of  a  second  appendix,  a  pretty  full 
summary  of  the  various  treaties  which  form  the 
landmarks  of  international  jurisprudence,  and  in  the 
notes  newly  introduced  he  has  brought  down  the 
discussion  to  the  present  t\XDit,**-~SatMreUiy  Review, 


In  8vo.,  1872,  price  7/.  6^.,  cloth, 

kH  EPITOME  AND  ANALYSIS  OF  SAVIGNY'S  TREATISE  ON 

OBLIGATIONS  IN  ROMAN  LAW. 

By  Archibald  Brown,  M.  A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

"Mr.  ArchibaM  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  'Obligations.' 
Mr.  Brown  hu  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  hlf 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty  pages.  At  the  same  time  the  pith  of  Von 
Savignjrs  matter  seems  to  be  very  successfully  pre- 
served,  nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

*' The  new  editkm  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyers. 
If  it  b  not,  it  will  not  be  the  fatilt  of  tne  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  dear  definitions  and  accu- 
rate tests  ara  of  great  use  to  the  legal  practitioner." 
-~Law  y^umeU, 
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THB    LAW    OF    SXTBADITION. 


Just  published,  Second  Edition,  in  8vo.,  price  l8x.,  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UF ON  the  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    OASES    DECIDED    THEREON. 

By   EDWARD    CLARKE, 

OP  LINCOLN'S  INN,   BARRISTER-AT-LAW,   AND  LATE  TANCRED  STUDENT. 


^\.X*_/-  -^fc^-N, 


"  Mr.  Clarke's  accurate  and  sensible  book  is  the  best  autliority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review, 

*'  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.    This  new  edition,  embodying  and  ex- 

plaming  thfe  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation. 

There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer.'* — TAe  SoUcitor^  Journal, 

**  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  Iti^  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatiy  helped  by  Mr.  Clarke.  LAwyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatiy  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1S43,  ^^  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  the  second  on  the  *  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — T/ie  Law  Jburttal, 

**  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work   comprises   chapters  upon  the  Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  c^ontaining  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  .... 
The  work  is  ably  prepared  throughout,  and  diould  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Albany  Law 
Journal, 

The  Times  of  September  7*  1874,  in  a  long  article  upon  "  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  Mr.  Clarke s  useful  Work 
on  Extraditum.** 
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PBAOTXOB  OF  CONVEYANOINO. 


This  day  is  pnbHshed,  in  One  Volume,  Svo.,  price  14s.,  cloth, 


Cttle  ^nh: 


THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

£lt  Hato,  fn  (Cquft?  anti  in  9^amt:0  of  Conbepancf tig, 

INCLUDING   COVENANTS  FOR   THE   PRODUCTION  OF   DEEDS   AND 

ATTESTED  COPIES  ; 

With  an  Appendix  of  Precedents^  the  Vendor  and  Purchaser  Act,  1 874, 

&*c.  &*c.  dv. 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  MIDDLE  TEMPLE,   BAKRISTER-AT-LAW  ; 

Author  of  ^  The  Law  of  Copyright ''  and  "  Index  to  Precedents  in  Conveyancing." 


*^  There  is  no  suhject  on  which  a  practical  knowledge  is  iuore 
required  than  that  of  title  deeds  ;  and  this  volume  supplies  a  want 
Mr.  Copinger  has,  in  his  well-written  chapters,  entered  most  fully 
and  thoroughly  into  the  special  subject  matter  of  his  work,  and  lias 
accordingly  produced  a  book  worthy  of  being  used  by  every  careful 
conveyancer  who  knows  the  importance  of  studying  all  questions  of 
title:'— Thy.  Law. 

"In  dealiing  with  ' documentary  evidence  at  law  and  in  equity  and  in  matters  of  con- 
veyancing, including  covenants  for  the  production  of  deeds  and  attested  copies,'  Mr. 
Copinger  has  shown  discrimination,  for  it  is  a  branch  of  the  general  subject  of  evidence 
which  is  very  susceptible  of  independent  treatment.  We  are  glad,  therefore,  to  be  able 
to  approve  both  of  the  design  and  the  manner  in  which  it  has  l^n  executed. 

"The  work  opens  with  a  chapter  on  the  custody  of  title  deeds  (i)  generally, 
(2)  between  trustees  and  cestuis  que  trusty  (3)  between  mortgagee  and  mortgagor,  and 
(4)  miscellaneous.  Chapters  II.  and  III.  treat  of  the  production  of  title  deeds  at  law  and 
in  equitv.  In  Chapter  IV.  the  author  considers  the  custody  and  production  of  title  deeds 
on  a  sale,  (i)  as  relates  more  particularly  to  the  vendor,  and  (2)  as  relates  more  par- 
ticularly to  the  purchaser.  Chapter  V.  treats  of  the  non-production  of  title  deeds ; 
Chapter  VI.  of  the  purchaser's  rignt  to  the  title  deeds ;  Chapter  VII.  of  attested  copies  ; 
whilst  Chapter  VIII.,  which  will  prove  very  useful  to  conveyancers,  deals  with  covenants 
for  theproduction  of  deeds.     There  is  an  elaborate  appendix  containing  precedents. 

"  The  literary  execution  of  the  work  is  good  enough  to  invite  quotation,  but  the 
volume  is  not  large,  and  we  content  ourselves  with  recommending  it  to  the  profession.^'— • 
Law  Times, 


<( 


A  really  good  treatise  on  this  subject  must  be  essential  to  the  lawyer ;  and  this  is 
what  we  have  here.  Mr.  Copinger  has  supplied  a  much-felt  want  by  the  compilation  of 
this  volume.  We  have  not  apace  to  go  into  the  details  of  the  book  ;  it  appears  well 
arranged,  clearly  written,  and  fully  elaborated.  With  these  few  remarks  we  recommend 
this  volume  to  our  readers.  It  may  be  remarked  that  there  is  an  appendix  added, 
showing  the  nature  of  the  evidence  required  in  verification  of  abstract^  a  list  of  the 
searches  and  inquiries  which  should  be  made  on  a  purchase,  and  concluding  with  a 
selection  of  precedents  of  covenants  for  production  of  deeds." — Laio  JournaL 
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iV^  Ready ^  in  One  thick  Volume^  Svo,,  of  nearly  One  Thousand  Pages^ 

price  431.,  strongly  bound  in  Cloth^ 

A  MAaiSTEBIM.  &  POLICE  GUIDE : 

INCLUDING  THB  SESSION  OF  1874, 
WITH  NOTES  AND  REFERENCES  TO  THE  HOST  RECENTLY  DECIDED  CASES, 

SBLATING  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  ot  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IH  THB  MBTROPOLIS  AKD  IIT  THB  COUlfTKV. 

With  ftn  Introduction  showing  the  General  Procedure  before  Magistrates 

both  in  Indictable  and  Summary  Matters. 

HENRY    C   GREENWOOD, 

SH^emdiAry  MagutraU/fr  Uu  Dutrict  ^  tke  Stmff^nUhirt  PcUeriet,    , 

AND 

TEMPLE    C.    MARTIN, 

0/  tht  SoMtkmark  Polke  Court, 


NOTICES     OF    THE     WORK. 

LAW  TIMES. 

**  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.    It  may  be  said  to  omit  nothing  which  it  ought  to  contain.** 

SOLICITORS'  JOX7BNAL. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out. 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  whole  favourably." 

MORNING  POST. 
"  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensnre  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance/' 

DAILY  NEWS. 
**  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.    //  ought  to  be  in  the  handj  of  all  who,  as  magistra/es  or 
otherwise,  have  authority  in  matters  of  police" 

LIVERPOOL  MERCtTRY. 
"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  ser%'ice— nay,  almost 
invaluable."  SATURDAY  REVIEW. 

*'  Mr.  Greenwood,  stipendiary  magistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  the 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner." 

MIDLAND  COUNTIES  HERALD. 

"  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistrates  are  called 
upon  to  adjudicate,,  systematically  arranged,  so  as  to  be  easy  of  reference.  It 
ought  to  find  a  place  on  every  Justice's  table,  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserve,^ 


•  « 

uj^Dov :  puirrBD  n  wnxuM  CLoirv  asd  wont  CTAjiroBD  stbsst  avo  osAanra  cbom. 


